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Agrionltore^ Seoretary of. LetterB : 

Pine seed, natire. Information relative to experimenta in plant- 
ing, in the sand bills of the Northwest 

Wheat. Relatire to the visible and inyisible supply of, in the 

United States 

Wheat. Statement of supply of, Tisible and invisible, likely to be 

in the United States July 1, 1894 

Alaska: 

Dr. Sheldon Jaokson on introduction of reindeer into 

That last year's unexpended balance for protection of salmon fish- 
eries in, be embraced in the sundry civil bill 

Aliens. Showins the percentage of, among the officers and enlisted 

men of the U. 8. Army 

ABen, James. Report of Capt. M. A. Healy of the reseue of the crew 

of wrecked bark 

American Republics. Annual Report of Director of Bureau of, for 1898. 
Annapolis and Elk Ridffe R. R. Co. Report of Second Comptroller 

relative to settlement No. 5441 in favor of the 

Appropriations. Relative to certain items in the legislative, exeou- 

tfve, andjudicial bill (H. R. 7097) 

Argentine Republic : 

Coined silver money and the products of , 

Relative to the currencv and the products of , 

Arkansas Volunteers. Relative to pensions issued for services in David 

West's Company B of..-. 

Axmy: 

Reports of offleers of the, serving on the frontier in 1856 and 1856. . 
Showing the percentage of aliens among the officers and enlisted 

men of the 

Assistant treasurers and customs officers of the United States. Rela- 
tive to form of bill for oontinuing in office 

Attomey-Ctoneral. Letters: 

Bailiffik Relative to appropriation for payment of 

Court of Claims. List of Judgments of the, in Indian depredation 

eases, since July 1,1892 

Court of Claims. List of Judgments of, in Indian depredation 
since April 14^1894 
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Attorney -General. Letterft— Continued. 

Department of Justice. Submitting statement of deficiency in 
contingent expenses of the 

Election laws. Number of indictments found for riolations of, 
since 1870 

Fox and Wisconsin rivers, overflow oases. List of judgments in, 
not appealed, etc 

Indian depredations. Statements of all final judgments in claims 
arising from, to Dec. 4, 1893 

Indian depredations. Two judgments in cases omitted from Sen- 
ate Ex. Doc. No. 7. (Part 2) 

Indian depredation cases. Relative to persons employed by the 
GoYemment in defense of 

Indian depredation claims. Report from assistant charged with 
the defense of 

Indian Territory. Requesting appropriation of $500 for expenses 
of the judge of the U. S. court in tfie 

Judgments. List of, rendered against the United States by U. S. 
circuit and district courts 

SLid well Flats. Relative to suit in regard to the 

^ Letter carriers. Amount of judgments in the Court of Claims in 
favor of » 

Marshals, U. S. courts. Requesting additional appropriations for 
expenses of in protecting property in the hands of receivers 

Marshals, U. S. courts. Increasing estimate of deficiency in appro- 
priation for fees and expenses of, for current fiscal year 

Monopolies, unlawful. Action taken in U. S. oourts to punish per- 
sons engaged in 

Pacifio railroads. Estimate of appropriation to enable the Attor- 
ney-Gtoneral to protect the Government's interest in suits affect- 
ing the 

Silver certificates. Reply to inquiry of Acting Secretary of the 
Treasury relative to character of, as money 

Sioux mixed bloods. Correspondence relative to 

Trade. Action taken in U. 8. courts to punish persons engaged in 
restraints of 

Utah. Large sums due the United States from, for support of con- 
victs in 

Witnesses. United States attorney for Washington relative to 

deficiency estimate of $400,000 for 

Attorneys, United States, in New York. Amounts paid to, for examin- 
ing titles to land 

B. 

Bailiffs. Relative to appropriation for payment of 

Bemer^ Robert L., special agent. Report of, relative to entries within 
the limits of the Des Moines River land grant 

Bluefields, Nicaragua. Report of Secretary of State relative to land- 
ing of British troops at 

Bonds. Information relative to the sale of, under notice of Jan. 17. 
1894 

Boston Harbor. Relative to providing additional safeguards to 
approach of vessels to 

Boston. Report of investigation of appraiser's office at 

Bounty. Amount of, paid to sugar producers from July 1, 1891, to Mar. 
1,1894 

British troops. Secretary of State relative to landing of, at Bluefields, 
Nicaragua • 

C. 

Cable. Correei^ondenoe concerning permission to land, on United 
States coast since Mar. 1,1893 

CiJifomia. Third Auditor relative to the Indian war elaims of the 
State of 
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Canftda: 

BelatiTe to number, etc., of railway oara passing between United 

States ports, through the Dominion of, since 1885 

Commerdal relations between the Dominion of, and the United 

States since 1821 

Carter, John L. Claims of, against Spain, for illegal arrest 

Castine. EelatiTe to making certain repairs on the gnnboat 

Censos: » 

Commissioner of Labor explaining why report on manufactures has 

not been published « 

RelatiTe to compliance of the sugar refineries with requirements 

of the 

Cherokee Outlet. Reports relatire to selection of county seats and 

town sites in the 

Chicago and Rock Island R. R. Selection of county seats and town 

sites along the line of the, in the Cherokee Outlet 

Chickasaw trust fund. Stating the interest account of nonpaying 

bonds in the 

Chinese exclusion act. Secretary of the Treasury suggesting that last 
year's unexpended balance for the enforcement of the, be embraced 

in smidzy ciTil bill 

Claims: 

Schedules of, allowed by accounting officers of the Treasury, for 

payment of which appropriations nave been exhausted 

Miedules of, allowed oy accounting officers, for payment of which 

appropriations haye been exhausted 

Coast ana deodetio Survey. Report of Superintendent of the, for year 

ended June 30, 1893 

College*. Disbursements for current fiscal year of portion of pro- 
ceeds from sale of public lands to endowment and support of 

ColcmbifL United States of. Correspondence between the Govern- 
ment or, and Secretary of State relative to levying import duties on 

oertain products of. 

Columbia Arsenal, Tenn. Communication from Chief of Ordnance 
relatlTe to claim of Frank Goodwin, contractor for constructing 

certain buildings at the 

Columbia River. Relative to necessity for a quarantine station at 

the mouth of the 

Commissions. Form of bill for issuing and recording in Treasury 

Department 

Comptroller, First. Showing accounts audited against Ut^ Terri- 
tory for years 1875-1886 

Comptroller of the Currency. Relative to appropriation of $5,000 for 

suppressing counterfeiting 

Coasnlates, United States. First Comptroller of the Treasury asking 

additional appropriation for contingent expenses of 

Contract laborers. Relative to violations of statutes against impor- 
tation of 

Convicts. Large sums due the United States from Utah for sup- 
port of 

Counterfeiting : 

Chief of &cret Service relative to appropriation for sappressiug. .. 
Comptroller of the Currency relative to appropriation of $5,000 

for suppressing 

Court of Claims: 

Amount of judgments in the, against the United States in favor of 

letter carriers 

List of Judgments of the, from Mar. 4, 1893, to Dec. 19, 1893 

List of Judgments of the, in Indian depredation cases since July L 

1892 

List of Judgments of, in Indian depredation cases since Apr. 14, 

1894 

List of Judgments of the, requiring an appropriation at this session. 

List of Judgments of the, requiring an appropriation to pay 

Courts, U. S. List of Judgments rendered by, against the United States . 
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Crow Creek Indian Beseryatlon. Commiaeioners of Indian Affairs rela- 

tire to reimborsement of settlers on, in Sooth Dakota 

Currency, paper. Amount of, redeemed and reissued or destroyed 

since Jan. 14,1875 

Currency. Relative to the, and products of India, Bussia, and Argen- 
tine Republic • • 

Customs officers : 

Relative to form of bill for continuing in office, etc 

Relative to payment o^ for services rendered after expiration of 
their commissions • • 

D. 

Departments, Executive. Estimates of appropriation required by the, 

to complete service for the fiscal year ended June 30, 1894 

Depreciated pajper. Relative to cash value of imports from countries 

having, as a circulating medium i 

Deputy surveyors. Report of Commissioner of the General Land 

Office relative to cause of delay in adjusting accounts due 

Dea Moines River land grant. Report of Robert L. Bemer, special 

ag[ent^ relative to entries within limits of the 

Devils Island, Lake Superior. Secretary of the Treasury recommend- 
ing appropriation for obtaining title to, for a light station 

District of Columbia: 

Attornev-General relative to suit in regard to Kidwell Flats,in the. . . 

Chief or Engineers relative to use of water power of the Great 

Falls of the Potomac for electric lighting in the 

E. 

Election laws. Number of indictments found for violations of, since 

1870 

Election services. Amounts paid Special Deputy Marshal J. W. Jaco- 
bus for, in New York City, Nov. 8, 1892 

Engraving and Printing: 

Chief of Bureau of, relative to purchase of supplies for the Bureau of. 
Secretary of the Treasury submitting estimate for an appropria- 
tion for 

Ernst, O. H., Superintendent. Relative to construction of new reser- 

Toir at the Military Academy 

Ererett Harbor. Chief of Engineers relative to 

Ererett, Wash. Report of Chief of Engineers relative to cost of dredg- 
ing the bar at 

F. 

Flnt Auditor's Office. Estimates for additional force in the, if a tax 
should be imposed on incomes 

Fish hatcheries. Estimates for completing, in Lake County, Colo., and 
in New York 

Fox and Wisconsin rivers overflow eases. List of Judgments in, not 
appealed, etc 

Freight on bullion and coin. Director of the Mint presenting defi- 
ciency estimate in appropriation for, between mints and assay offices. 

Frontier. Reports of Army officers serving on the, in 1855 and 1856. .. 

Furniture. Deficiency appropriation of $600 for traveling expenses 
of inspector of, for public buildings 

Fur Seal Fisheries Aroitration 

Q. 

Gold ooin: 

Sources from whence supply of, in this country, outside the Treas- 
ury, was increased in 1893 
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Gold coin — Continued. 

Statement of amount o^ received by the Treasury since Not. 1, 

1893, etc 

Gold reserve. Relative to the establishment and maintenance of the.. 

Goodwin, Frank. Chief of Ordnance relative to claim of 

Grassy Island, Detroit River, Michigan. Secretary of the Treasury 

askinff additional appropriation to complete range lights above 

Great i alls of the Potomac. Chief of Engineers relative to use of 
water power of the, for electric lighting in the District of Columbia. 

H. 

Haiti. Correspondence between the Government o^ and Secretary of 

State relative to levying import duties on certain products of 

Hardy, W. L. Claim o^ against Spain for illegal arrest 

Hawaii : 

Additional dispatches, etc., relatinjor to 

Additional dispatches from the U. S. minister to, with indpsures. . . 

Dispatches from U. S. minister to 

Dispatchesfrom the U.S. minister to.... 

Dispatch from the U. S. minister to 

Message of the President transmitting sundry correspondence rel- 
ative to .•. 

Secretary of State transmitting dispatch and inclosures from U. S. 

minister to 

Secretary of State transmitting dispatch from U. S. minister to 

Secretary of State transmitting dispatches frt»m U. 8. minister to.. 
Secretarv of State transmitting dispatch from the U. S. minister to. 
Hay Lake Channd. Relative to provision for lighting the, St. Marys 

River, Michigan • 

Healy, Capt. M. A. Report o^ concerning rescue of crew of Che wrecked 

bark James Allen 

Heard, John T. Commissioner of Lidian Affairs relative to claim of. . . 

Holland, Wm. T. Claim o^ against Spain for illegal arrest 

Homes for disabled soldiers and sailors. Estimate of deficiency in the 

appropriation for 

Hoopa y alley Indian Reservation. Relative to construction of wagon 

road on the 

Hospital service, Government. Value of textile fabrics purchased for 
the, daring fiscal year 1893 

L 

hnmigrtttion. Commissioners oi^ with dates of appointment and 
amonnt of salary 

Im^ffration fund. Receipts and disbursements of the, yearly, since 

lumiigration: 

Mport of Superintendent o^ relative to the padrone system of 

ItaHan 

Report of Superintendent o^ relative to restrictions appUcable to.. 
Import duties. Correspondence between Secretary of State and sun- 
dry foreign governments, relative to, on certain products 

Imports. Cash value o^ from countries having depreciated paper as 

circulating medium 

Income t«z: 

Amount of revenue derived from the, from 1868 to 1873 

Estimates for additional force in the First Auditor's Office, if the, 

should be imposed 

India: 

Coined silver money and the products of 

Relative to the currency and the products of 

Indian Affairs, Commissioner of. Letters : 

Relative to claim of John T. Heard 

Relative to treaties with Yankton and Dakota, or Sionx Indians. .. 
Relative to reimbursement of settlers on Crow Creek and Winne- 
bago Reservation, S. Dak 
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Ikdian Affairs, CommisBioner of. Letters — Continned. 

Belative to constmction of wagon road on Hoopa Valley Indian 

Reservation 

Belatiye to Siooz mixed bloods 

Submitting copy of aneement with the Yakima Nation of Indians. 

Belative to the Tama Indians 

Relative to the Indian affencies of the United States 

Belative to the monev doe and paid^ by treaty to the Wahpay- 

kootey and If edawakantan bands of Sioux Indians 

Belative to survey of the Klamath Indian Reservation 

Relative to the Indian wars of 1855 and 1856, in Washington and 

Oregon 

Indian agencies. Commissioner of Indian Affairs, relative to the 

Indian appropriation bill. Estimates for the, for the current fiscal 

year 

Indian depredation cases : 

Relative to persons employed by the Government in defense of.. .. 

List of Judgments of Court of Claims in, since Apr. 14, 1894 

Indian depredation claims. Report from Assistant Attomey-Qeneral, 

charged with the defense of 

Indian depredations : 

List 01 judgments of the Court of Claims for^ since July 1, 1R93. .. 
Statement of all final Judgments in claims arising from, to Dec. 4, 

1893 

Two judgments in cases omitted from Senate Ex. Doc. No. 1, 

(Part 2) 

Indian reservations. Secretary of the Interior urging appropriation 

for Burveyingand allotting for fiscal year 1894 

Indian River, Florida. Cost of dredging ohann^ from the, to certain 

point •• .....••• 

Indians : 

Agreement with the Nes Perce tribe of, in Idaho, etc 

Amount paid to Chickasaw tribe of, as interest on trust frmds 

Belative to money due and paid, by treaty, to the Wahpaykootey 

and Medawskkanton bands of Sioux 

Bo^e Biver. Commissioner of Indian Affairs relative to the loy- 
alty of the, during the Washington and Oregon Indian wars of 

1855 and 1856 

Western Cherokee. Commissioner of Indian Affairs relative to 

claim of John T. Heard for services rendered the 

Yankton and Dakota, or Sioux. Commissioner of Indian Affairs 

relative to treaties with the 

Yakima Nation of. Secretary of Interior transmitting copy of 

agreement with 

[ndian Territory. Attorney-General requesting appropriation of $600 

for expenses of theindee of theU. S. court in the 

Indian war claims. Third Auditor relative to the, of California 

Indian wars, Washington and Oregon, of 1855 and 1856. Beport of 

Commissioner of Indian Affairs relative to the 

Interior Department. List of appointments, promotions, dismissiJs, 
and resignations by request in the, from Mar. 4, 1893, to Apr. 19, 1894. . 
Interior, ftcretary of the. Letters : 

Alaska. Beport of Dr. Sheldon Jackson on introduction of rein- 
deer into 

Arkansas Volunteers. Relative to pensions issued for services in 

David West's Company B of 

Cherokee Outlet. Reports relative to selection of county seat and 

town sites in the 

Colleges. Disbursements for current fiscal year of portion of pro- 
ceeds from sale of public lands to endowment and support of.... 
Deputy surveyors. Report of Commissioner of the General Land 

Office relative to cause of delay in adjusting accounts due 

Dee Moines River land grant. Report of Robert L. Bemer, special 

agent, relative to entries within limits of the 

Heard, John T. Commissioner of Indian Affairs relative to claim of. 
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Interior, Secretary of the. Letters — Continued, 

Hoopa Valley Indian Beeeryation. Relative to construction of 
wagon road on the 

Indian Affiairs, Commissioner of. Relative to reimbursement of 
settlers on Crow Creek and Winnebago Reservation, 8. Dak 

Indian agencies. Commissioner of Indian Affairs relative to the. . 

Indian appropriation bill. Sultmitting certain estimates for the.. 

Indian reservations. Urging appropriation for surveying and 
allotting, for fiscal year 1894 

Indians. Agreement with the Nez Perce tribe of, in Idaho, etc 

Indians. Relative to money due and paid, by treaty, to the Wah- 
pacootey and Medawakantan bands of Sioux 

Indians, Yankton and Dakota, or Sioux. Commissioner of Indian 
Affairs relative to treaties with the 

Indians, Yakima Nation of. Transmitting copy of agreement with . 

Indian wars, Washington and Oregon, of 1865 and 1856. Report 
of Commissioner of Indian Affairs relative to the 

Interior Department. List of appointments, promotions, dismis- 
sals, and resignations by request in the, from Mar. 4, 1893, to 
Apr. 19. 1894 

Klamath Indian Reservation, Oreg. Relative to the survey of the . . 

Manufisotures. Why the census report on, has not been published. . 

Minnesota. Correspondence respecting the claim of the State of, 
to school lands in Indian or military reservations 

Nicaragua. Report of Maritime Canal Company of 

Pensions. Amount of unexpended appropriation for, at close of 
fiscal year 1894 

Pensions, Commissioner of. Relative to number of pensions sus- 
pended since Mar. 4, 1893, and number restored, etc «. 

Public Lands. Report of Commissioner of General Land OfSoe 
relative to odd sections of, in Oregon and Washington 

Rent of buildings. Estimate of deficiency in the appropriation 
for. Department of the Interior 

Sioux mixed bloods. Commissioner of Indian Affairs and Attorney- 
General relative thereto 

Sugar refineries. Relative to compliance of the, with census re- 
quirements 

Union Pacific Railway Company. Report of Government Directors 
of the 

Utah. Annual report of commissioner of schools for 

Yuma Indians. Report from Commissioner of Indian Affairs rela- 

tiTC to the, and copy of agreement with 

Italian ambassador. Corresponaence with the, relative to the padrone 

Bvstem in connection with Italian immigration 

Ituian immigration. Correspondence relative to the padrone system 
in connection with ••• 

J. 

Jackson, Dr. SheJdon. Report o^ on introduction of reindeer into Alaska. 

Jacobus, J. W.y special deputy marshal. Amount paid to, for election 
services in New York City, Nov. 8, 1892 

Judgments. List of, rendered against the United States by U. S. cir- 
cuit and district courts 

Justice, Department of. Statement of deficiency in contin gent expenses 
of the 

K. 

KidweU Flats. Relative to suit in regard to the 

Klamath Indian Reservation, Oreg. Commissioner of Indian Affairs 
relative to the survey of the 

L. 

Labor, Commissioner of. Explaining why census report on manufac- 
tures has not been published 
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Labor, CommiBsioner of. Letter from, relative to compliance of sugar 
refineriee with certain provisions of the act for taking the Eleventh 
and subsequent censuses 

Land Office, Commissioner of the General. Relative to public lands 
in odd sections in Oregon and Washington ^ 

Lands, public. Disbursements for current fiscal year of portion of pro- 
ceeds from sale of, to endowment and support jof colleges 

Letter carriers. Amount of judgments in tne Court of Claims against 
the United States in favor of 

Light-House Board. Extracts from report of the» relative t» Boston 
Harbor 

Li^ht station. Secretary of the Treasury recommending appropria- 
tion for obtaining title to Devil's Island, Lake Superior, for a 

M. 

Mackinac Island, Mich. Claim of postmaster at, for losses by burglary . 
Mackinac National Park. Report of Capt. Charles T. Witherell, super- 
intendent of the, for 1893 

Manufactures. Commissioner of Labor explaining why census report 

on, has not been published 

Maple sugar. Gross amount of boun ty paid to producers of 

Marine-Hospital Service : 

Secretarv of the Treasury requesting appropriation for additional 

clerk lor office of Supervising Surgeon-General of the 

Secretary of the Treasury reouesting appropriation of $35,000 to 

meet expenses of additional duties, etc ••• 

Marshals, U. S. courts : 

Attorney-General increasing estimate of deficiency in appropria- 
tion for fees and expenses o^ for current fiscal year 

Attorney-General requesting additional appropriation for expenses 

of, in protecting property in hands of receivers 

Massachusetts avenue. Superintendent of Naval Observatory relative 

to extension of 

Medical Congress, Pan-American. Proceedings of the, held in Wash- 
ington, September, 1893 

Military Academy. O. H. Ernst, Superintendent, relative to construc- 
tion of new reservoir at the 

Military engineering. Proceedings of the World's Congress Auxiliary 

relating to 

Military records. Transfer of, of Revdlntion and War of 1812 to War 

Department from Treasury and Interior Departments ., 

Minneapolis, Minn. Cost of looks and dams to extend navigation to 

the flour mills at 

Minnesota. Correspondence respecting the claim of the State of, to 

school lands within Indian or military reservations 

Mint, Director of the : 

Urging deficiency appropriation of $46,000 to pay workmen at the 

mint in Philadelpnia 

Submitting deficiency estimate in appropriation for freight on 

bullion and coin between mints and assay offices 

Submitting deficiency estimate in appropriation for contingent 

expenses of the mint at Philadelphia 

Mississippi River. Danger of the, cutting through into the St. Francis 

River at Walnut Ben^ Ark , 

Monopolies^ unlawful. Action taken in U. S. courts to punish persons 

engaged m 

Mora, Antonio Maximo. Correspondence since June 16, 1892, relative 
to claim of, against Spain 

N. 

Haval Observatory. Superintendent of the, relative to extension of 
Massachusetts avenue chroujp^h the grounds of the 

Navajo Indians. Estimate of appropriation for the relief of the, in 
New Mexico 
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Navy, Seeretary of the. Letters : 

Castine. -Kelatiye to making certain repaim on the sunboat 

Naval Observatory. Letter from saperintendent of the, relative 

to extending Massachusetts avenne through the grounds of the.. 
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ON 



Oj^se and counter-case. 



FUR-SEAL ARBITRATION. 



ORAL ARGUMENT 

OF 

JAMES 0. CARTER, ESQ., 

ON BEHALF OF THE UNITED STATES. 



ORAL ARGUMENT OF MR. CARTER. 



SEVENTH DAY, APRIL 12™, 1893. 

Mr. Cabteb. Mr. President: it would be evidence of insensibilitj^ 
on my part if in ox>euing the discussion upon the important questions 
with which we are to deal I should fail to express my sense of the 
novelty, the importance, and the dignity of the case, and of the high 
character of the Tribunal which it is my privilege to address. You, 
Mr. President, in acknowledging the honor conferred upon you by your 
election as President, expressed in appropriate language those aspira- 
tions and hox>es which are excited and gratified by so signal an attempt 
as this to remove all occasion for the employment of force between 
nations by the substitution of reason in the settlement of controversies. 
I beg to express my concurrence in those sentiments. 

Nor should I omit a grateful recognition of the extreme kindness 
with which the agent and counsel on the part of the United States 
Government have been received. Not only has this magnificent build- 
ing with all its appliances been freely oft'ered for the deliberations of 
the Tribunal itself, but every aid and assistance which we as counsel 
could desire have been freely extended to us. We recognize in this a 
fine and generous hospitality, worthy of France and her great capital — 
the fair and beautiful capital of the world. 

Mr. President, in reference to the statement which was made by my 
learned friend, Sir Charles Russell, as to the 01 der of proceeding which 
counsel have agreed to adopt, subject to the approval of the Tribunal, 
I have only this to say; we do not admit that there Is any special onus 
probandi resting upon the United States to substantiate its own con- 
tention in reference to the questions in dispute. Those questions, in 
our view, are submitted to the Tribunal for examination and decision, 
and it is for the counsel on each side alike, to make good their respec- 
tive contentions. Our own views in respect to the circumstances which 
make it proper that the affirmative should be taken by the United 
States are that they are the party seeking for the affirmative action of 
the Tribunal in their favor. I have no more to add in reference to that, 
and there is no essential point of difference between us. 

Touching the suggestion which you, Mr. President, have just made 
respecting the imjwrtance of observing a separation between the ques- 
tions of riffhtj and those which concern regulations, I shall endeavor 
to exactly comply with that recommendation. It will not be entirely 
possible altogether to separate those questions, but the direct discus- 
sion of them I shall keep entirely separate. Certain considerations 
concerning the question of regulations will arise and become material 
and important upon the argument of the question of property, but I 
shall deal with the question of regulations in the argument of the 
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question of property to the extent only to which it seems to me that it 
may be pertinent to that subject. The general and direct discussion 
of the question of regulations I shall endeavor carefully to separate 
from the rest of my argument. 

In the discussion, Mr. President, of the questions which the Tri- 
bunal is to determine it seems to me that it will be important in the 
first place that the arbitrators should have before them some sketch, 
as brief and concise as possible, of the subject matter of the contro- 
versy, of the particular occasions out of which it grew, and the suc- 
cessive steps through which it has from time to time passed, until it 
has reached the stage at which we now find it. The learned arbitra- 
tors will, I think, thus be able to breathe the atmosphere, as it were, 
of the case; to approach the questions as the parties themselves 
approached them, and thus be able to better understand and appre- 
ciate their respective contentions. 

This, therefore, will be my apology, if apology were needed, for 
endeavoring to lay before you an outline as concise as I shall be able 
to make it, of the controversy from the beginning, before proceeding to 
discuss the particular questions which are to be submitted to you for 
decision. 

The case has reference to the great fur-sealing interests which are 
centered in Bering Sea and in the waters which adjoin that sea. Those 
interests began to assume importance something like a century ago. 
During most of the 18th century, as all are aware, the efforts and 
ambitions of various European powers were directed towards the taking 
possession, the settlement, and the colonization of the temperate and 
tropical parts of the American continent. In those efforts, Bussia 
seems to have taken a comparatively small part, if any part at all. 
Her enterprise and ambition were attracted to these Korthern seas — seas 
which border upon the coast which in part she already possessed — the 
Siberian coast of Bering Sea. From that coast explorations were made 
by enterprising navigators belonging to that nation, until the whole of 
Bering Sea was discovered and the coasts on all its sides explored. 
The Aleutian Islands, forming its southern boundary, were discovered 
and explored, and a part of what is called the Northwest Coast of the 
American continent, south of the Alaskan Peninsula, and reaching 
south as far as the 54th or 50th degree of north latitude was also vis- 
ited by Bussian navigators and establishments were formed upon it in 
certain places. The great object of Eussia in these enterprises and 
explorations was to reap for herself the sole profit and the sole benefit 
which could be derived from these remote and ice-bound regions: 
namely, that of the fur-bearing animals which inhabited them and 
which were gathered by the native inhabitants. To obtain for herself 
the benefit of those animals and of the trade with the natives who 
were engaged in gathering them constituted the main object of the 
original enterprises prosecuted by Eussian navigators. They had at 
a very early period discovered what we call the Commander Islands 
on the western side of the Bering Sea, which were then as they are 
now, one of the principal resorts and breeding places of the fur-seals. 
They were carrying on a very large, or a considerable, industry in 
connection with those animals upon those islands. 

Prior to the year 1787 one of their navigators, Capt. Pribilof, had 
observed very numerous bodies of fur-seals making their way north- 
ward through the passes of the Aleutian chain. Whither they were 
going he knew not; but, from his knowledge of the habits of the seals 
in the region of the Commander Islands, he could not but suppose that 
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there was, somewhere, north of the Aleutian chain in the Bering Sea 
another great breeding place and resort for these animalsk He, therer 
fore, expended much labor in endeavoring to discover these resorts 
and in the year 1786, 1 think it was, on one of his voyages, he suddenly 
found himself in the presence of that tremeodous roar — a roar almost 
like that of Niagara, it is said — which proceeds from the countless multi- 
tudes of those animals upon the islands. He knew then that the object 
for which he was seeking had been attained; and, waiting until the 
fog had lifted, he discovered before him the islands to which his name 
was afterwards given. That was in 1786. Immediately following that 
discovery many Russians, sometimes individually and sometimes asso- 
ciated in companies, resorted to those islands, which were uninhabited, 
and made large captures of seals from them. The mode of taking 
them was by an indiscriminate slaughter of males and females; and 
of coarse it was not long before the disastrous effects of that method 
became apparent. They were greatly reduced in numbers, and at one 
or more times seemed to be upon the point almost of commercial exter- 
mination. By degrees those engaged in this pursuit learned what the 
laws of nature were in respect to the preservation of such a race of 
animals. They learned that they were highly i)olygamous in their 
nature, and that a certain draft could be taken from the superfluous 
males without sensibly depreciating the enormous numbers of the herd. 
Learning those facts, they gradually established an industry upon the 
islands, removed thither a considerable number of the population of 
one or more of the Aleutian Islands and kept them permanently there 
for the purpose of guarding the seals upon the islands, and taking at 
the time suitable for that purpose such a number of superfluous males 
as the knowledge they had acquired taught them could be safely taken. 
Finally the system which they established grew step by step 
more regular and precise; and sometime, I think I may say, in the 
neighborhood of 1845, they had adopted a regular system which 
absolutely forbade the slaughter of females and confined the taking 
to young males under certain ages and to a certain annual number. 
Vnder that reasonable system, conforming to natural laws, the exist- 
ence of the herd was perpetuated and its numbers even largely 
increased; so that at the time wheu it passed into the possession of 
tbe United States I think I may say it was true that the numbers of 
^e herd were then equal to, if not greater than, ever had been known 
fiince the Islands were first discovered. A similar system had been 
pursued by the Eussians with similar efi'ect upon the Commander 
islands, possessions of their own on the western side of the Bering 



^e advantage of these results, so beneficial to Bussia, so bene- 
ficial to mankind, may be more easily perceived by comparing them 
with the results which have flowed from the discovery of other 
bomes of the fur-seal in other seas. It is well known that south of the 
^uator and near the southern extremity of the South American con- 
tinent there were other islands, Masafuera, Juan Fernandez, the 
Falkland Islands and other places, where there were seals in almost 
^^al multitudes. They were on uninhabited islands. They were in 
places where no protection could be extended against the capture of 
them. They were in places where no system of regulations limiting 
^nifts which might be made upon them could be established; and the 
consequence was that in a few short years they were practically 
exterminated from every one of such haunts, and have remained ever 
fiiiice practically, in a commercial point of view, exterminated, except 
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in Rome few places over which the anthority of some power has been 
exercised, a«d where regulations have been adopted more or less 
resembling those adopted upon the Pribilof Islands, and by which 
means the race has, to a certain extent, although comparatively small, 
been preserved. 

That was the condition of things when these islands passed into the 
X>os8ession in the United States under the treaty between that Govern- 
ment and Eussia of 1867. At first, upon the acquisition by the United 
States Government, its authority was not immediately established; 
and, consequently, this herd of seals was exposed to the indiscrimi- 
nate ravages of individuals who might be tempted thither by their 
hox>e of gaining a profit; and the result was that in the first year 
something like 240,000 seals were taken, and although some discrimi- 
nation was attempted and an efifbrt was made to confine the taking as far 
as possible to males only, yet those efforts were not in every respect 
successful. That great draft thus irregularly and indiscriminately 
made upon them had undoubtedly a very unfavorable effect; but the 
following year the United States succeeded in establishing its authority 
and at once re-adopted the system which had been up to that time 
pursued by Eussia and which had been foUowed by such advantageous 
results. 

In addition to that, and for the purpose of further insuring the 
preservation of the herd, the United States Government resorted to 
national legislation. Laws were passed, the first of them as early as 
the year 1870, designed to protect the seal and other iiir-bearing 
animals in Bering Sea, and the other possessions recently acquired 
from Bussia. At a later period this statute — with others that had 
been subsequently passed — was revised, I think in the year 1873, when 
a general revision of the statutes of the United States was made. 
They were revised and made more stringent. It was made a criminal 
offence to kill any female seal; and the taking of any seals at all 
except in pursuance of the authority of the United States and under 
such regulations as it might adopt was made a crimiual offence. Any 
vessel engaged in the taking of female seals ^^ in the waters of Alaska," 
according to the phrase us^ in the statute, was made liable to seizure 
and confiscation; and in this way it was hoped and expected that the 
fiir-seals would be preserved in the future as completely as they had 
been in the past and that this herd would continue to be still as pro- 
ductive as before, and if possible made more productive. That system 
thus initiated by the United States in the year 1870 produced the same 
result as had followed the regulations established by Bussia. The 
United States Government was enabled even to take a larger draft 
than Bussia had prior to that time made upon the herd. Bussia had 
limited herself at an early period to the taking of somewhere between 
thirty and forty thousand seals annually, not solely perhaps for the 
reason that no more could be safely taken from the herd, but also for 
the reason, as I gather from the evidence, that at that time the 
demand for seals was not so great as to justify the putting of a larger 
number of skins upon the market. 

At a later period of the occupation by Bussia, her drafts were 
increased. At the time when the occupation was transferred to the 
United States, I think they amounted to somewhere between 50,000 
and 70,000 annually. The United States, as I say, took 100,000 from 
the beginning, and continued to make those annual drafts of 100,000 
down to the year 1890. That is a period of something like 19 years. 
The taking of this number of 100,0(K> did not, at first, appear to lead 
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to any diminution in the numbers of the herd; and it was only in the 
year 1890, or a few years prior tiO that time, that a diminution in the 
numbers of the herd was first observed. This diminution was at that 
time attributed to causes of which I shall presently say something. 

Such was the industry established by the United States. It was a 
very beneficial industry — ^beneficial, in the first instance, to her.self. 
She had adopted the practice of leasing these islands upon long 
tenns — ^twenty years — ^to a private corporation; and those leases con- 
tained an obligation to pay a large annual sum in the shape of a rev- 
enae tax, and a gross sum of some $60,000 as rent^ In addition to that, 
tbe lessees were required by the terms of the lease to pay to the United 
States Government a certain sum upon every seal captured by them, 
which of course resulted in the enjoyment by the United States of a 
still larger revenue. It was beneficial to the lessees, for it is to be sup- 
posed, and such is the fact, that they were enabled to make a profit, 
notwithstanding the large sums they were compelled to pay to the 
United States Government, upon the sealskins secured by them. But 
while it was profitable to the United States and profitable to the lessees, 
I may say — ^and this is what at all times I wish to impress upon this 
Tribunal — it was still more important and beneficial to the world at 
large. The fur-seal is one of the bounties of Providence, bestowed, as 
all the bounties of Providence are, upon mankind in general, not for 
the benefit of this particular nation, or that particular nation, but for 
the benefit of all; and all the benefit, of course, which mankind can 
get from that blessing is to secure the annual taking, use and enjoy- 
inent of the increase of the animal. That is all they can obtain from 
it If they seek to obtain more, it is an abuse of the blessing, involv- 
ing destruction, necessary destruction, and they soon deprive them- 
selves of the benefit altogether. 

This, therefore, was the benefit to mankind which was made possible, 
and which was enjoyed by mankind by this particular mode of dealing 
^th the ftu*-seals which had been established and carried on upon the 
^bilof Islands. Mankind received tlie benefit of the entire annual 
incTease, and at the same time the stock was pei*petually preserved 
ftndkept from any sort of peril; and in that benefit the citizens of the 
United States enjoyed, of 430urse, no advantage over the rest of the 
^orld. The whole product of the herd was contributed at once to com- 
^rce, and through the instrumentality of commerce was carried all 
over the world to those who desired the sealskins; wherever they might 
be on the face of the globe, and whatever nation they might inhabit; 
and they got them ui>on the same terms upon which the citizens of the 
United States enjoyed them. This contribution of the annual product 
to the purposes of commerce, to be dealt with as commerce deals with 
WJ6 of its subjects, of course amounted substantially to putting it up 
*t auction, and it was awarded to the highest bidder, wherever he 
B»i|ht dwell. 

The effect of this was, also, as we shall have occasion to see in the 
^^iirse of this discussion, to build up and maintain an important indus- 
^ in Great Britain. It was therei^hat the sealskins were manufactured 
*»»d prepared for sale in the market, and thousands . of people were 
cngs^ed in that industry, many more, indeed, than were engaged in 
the industry of gathering the seals upon the Pribilof Islands. That 
P^calar benefit was secured to Great Britain in consequence of this 
industry. 

In the few years preceding 1890, the Government of the United States 
• Was made aware of a peril to the industry which had thus been estab- 
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lished, and which it was in the enjoyment of— a peril to the preser- 
vation of this race of seals — a peril, not proceeding from what may be 
called natural causes, such as the killing by whales and other animals 
which prey upon the seals in the water, but a peril proceeding from the 
hand of man. It was found that the practice of pelagic sealing, which 
had for many years, and indeed irom the earliest knowledge of these 
regions, been carried on to a very limited extent by the Indians who 
inhabited the coasts for the purpose of obtaining food for themselves 
and skins for their clothing, and which had made a limited draft upon 
the herds in that way — it was found that this practice was beginning 
to be extended so as to be carried on by whites, and in large vessel 
capable of proceeding long distances from the shore, of encountering 
the roughest weather, and of carrying boats and boatmen and hunters, 
armed with every appliance for taking and slaughtering the seals upon 
their passage through the seas. That practice began, I think, in the year 
1876, but at first its extent was smalL The vessels were fitted out 
mostly from a port in British Columbia, and confined their enterprise 
to the North Pacific Ocean, not entering Bering Sea at all; and their 
drafts upon the seals, even in the North Pacific Ocean, were at first 
extremely small, only a few thousands each year. But the business 
was found to be a profitable one, and, of course, as its profit was per- 
ceived, more and more were tempted to engage in it, and a larger and 
larger investment of capital was made in it. More and more vessels 
prosecuted the fishery in the North Pacific Ocean, and in 1883, for the 
first time, a vessel ventured to enter Bering Sea. 

The learned arbitrators will perceive that up to this time, during the 
whole of the Russian, and the whole of the American, occupation of 
these islands, there had been no such thing as pelagic seaUug, except 
in the insignificant way already mentioned by the Indiana. Those two 
nations had enjoyed the full benefit of this property, the full benefit of 
these herds of seals, in as complete a degree as if they had been rec- 
ognized as the sole proprietors of them, and as if a title in them, not 
only while they were ashore and upon the breeding islands, but while 
they were absent upon their migrations, had been recognized in them 
during that whole period ; or as if there had been some regulation among 
the nations absolutely prohibiting all pelagic sealing. Up to the period 
when pelagic sealing began to be extended those advantages were 
exclusively enjoyed by Eussia and the United States; and at first, as 
I have said, this pelagic sealing did not extend into Bering Sea, but 
was carried on in the North Pacific Ocean, and south and east of the 
Aleutian chain. 

Why Bering Sea was thus carefully abstained from, it may perhax>s 
be dif^cult at the present time altogether to say. It may be for the 
reason that it was farther ofi^, more difficult to reach. It may be for the 
reason that the pelagic sealers did not at first suppose that they had a 
right to enter Bering Sea and take the seals there, for it was well 
known that during the whole of the Russian occupation, Russia did 
assert for herself an exclusive right to all the products of that region 
of the globe; and it was also well known to all Governments, and to 
these pelagic sealers, that the United States had, when they acceded 
to the sovereignty over these islands, asserted a similar right, and made 
the practice of pelagic sealing, in Bering Sea at least — ^perhaps farther, 
but in Bering Sea, at leajst — a criminal offence under their law. But 
from whatever cause, it was not until the year 1883 that any pelagic 
sealers ventured into Bering Sea. During that year a single vessel did 
enter there, took a large catch, was very successful, and was not called 
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to any account; and this saccessfal experiment was, of course, followed 
during the succeeding years by many repetitions of the same enter- 
prise. 

The extent to which pelagic sealing was thus carried on in Bering 
Sea, ito probable consequences upon the herds which made their homes 
npon the Pribilof Islands, was not at first appreciated either by the 
United States, or by the lessees of the Islands. There was no means 
by which they could easily find out how many vessels made such excjur- 
sions, an^ they did not at first seem to suppose that their interests 
were particularly threatened by it. Consequently, for the first two or 
three years no notice seems to have been taken of these enterprises by 
the Government of the United States, although it had laws against 
them. But in 1886, this practice of taking seals at sea became so 
largely extended that it excited apprehensions for the safety of the 
herd; and it was perhaps thought at that time that there was already 
observable iu the condition of the herd some damaging, destructive 
consequence of that pursuit of them by sea. 

The attention of the United States having been called to the prac- 
tice, that Oovernment determined to .prevent it, and the first method 
to which it resorted was an attempt to enforce the laws upon its statute- 
book, which prohibited the practice and subjected all vessels engaged 
in it to seizure and confiscation. Instructions were accordingly giveu 
to the cruisers of the United States to suppress the practice, and to 
enforce those laws. The result was that in the year 1886 three British 
yessels and some American vessels were taken while engaged in the 
parsuit illegally under the laws of the United States. They were car- 
ried in and condemned. 

These seizures were in 1886. They were followed by protest on the 
part of Great Britain and that protest was made by a note addressed 
by Sir Llouel Sackville West to Mr. Bayard. 

Sir Chables Bussell. Give us the reference, Mr. Carter, please, as 
yon go along. 

Mr. Oabteb. It is on page 153, Vol. 1 of the Appendix to the Amer- 
ican Case: 

Sir L. S, Sackville West to Mr, Bayard, 

Washington, September £7, 1886. (Received September 28.) 

8iR: I have the honor to inform yon that Her Majesty's Government have received 
A telegram from the commander-in-chief of Her Majesty's naval forces on the Pacitio 
Btation respecting the alleged seizure of the three British Columbian seal schooners 
^y the United States revenue cruiser Conpin, and I am in consequence instructed to 
K<)Qe8t to be fnrnished with any particulars which the United States Government 
nuy possess relative to this occurrence. , 

I have etc., L. S. Sackvillb West. 

That was the first note addressed by the British Government in con- 
sequence of these seizures and, as the learned arbitrators will perceive, 
it called only for information. Mr. Bayard, who was then the Ameri- 
can Secretary of State, did not immediately respond to this note. He 
could not give the requisite information. The locality, as you will per- 
ceive, is exceedingly remote from Washington, and communication 
with it could only be had on rare occasions. The opportunities for com- 
munication were very few, and therefore it was necessary, it was una- 
voidable, that a very considerable period of time would elapse before 
the United States could procure the information desired by the British 
Government, and acquaint themselves with the particulars. But, 
l>y reason of this demand the United States Government was called 
npon to consider questions that would thus be likely to arise and to 
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determine the course it would be best to jiursue in reference to tliose 
questions — to consider the exigency witii which it was thus confronted. 
What was itt Here had been an industry carried on by Russia, before 
the acquisition by the United States, for three- fonrths of a century. It 
had been continued by the United States for twenty years, and contin- 
ued with all the benefits to the United States and to the world which 
I have mentioned. It was threatened by this practice, which was rap- 
idly extending itself, of pelagic sealing. What tccis pelagic sealing — 
for that was the thing which at first arrested the attentipn of the 
United States Government — what ttas pelagic sealing, and what were 
its obvious and its necessary consequences Y 

I must say a word or two upon that point, although it will subse- 
quently form a subject of more extended discussion; but right upon 
its face, pelagic sealing appeared to be, as it undoubtedly was, simply 
a rapid method of destroying the race of seals. 

Senator Morgan. Before you proceed to argue that, I would like to 
ask a question about the sealers in Bering Sea. 

Mr. Carter. Certainly. 

Senator Morgan. I find a tabl.e in this Appendix to the Case of the 
United States, which states that the "City of San Diego", a scliooiier, 
was seized by the American Government on July 17th, and it was an 
American ship. 

Mr. Carter. Yes. 

Senator Morgan. And then the Thornton, the Carolina, and the 
Onward were seized subsequently, on August first and second, and 
they were British. Is that the proper statement as you understand itt 

Mr. Carter. I so understand it. The first seizures that were made 
were both American and British. 

Senator Morgan. The first seizure that was made, according to this 
table — and that is the reason I call your attention to it — was an Ameri- 
can ship, on July 17th, and then the next seizure was August 1st of 
British vessels. 

Mr. Carter. Doubtless that is correct. I have not carried in my 
mind the fact that the first seizure made was of an American vessel. It 
would appear to be so by the statement which was read by the learned 
arbitrator. 

I have said that pelagic sealing seemed to be simply destruction. It 
was destruction because it was not regulated. It was destruction 
because it proceeded in defiance of the obvious and well known laws 
which govern the protection and preservation of the race of seals. If 
it continued it seemed to the United States that it would as surely 
result in the destruction of the seals as the indiscriminate slaughter 
of them on the islands of the southern ocean had resulted in the 
destruction of the herds in that quarter of the globe. They could not 
imagine that that could be right. They could not imagine that it was 
right or proper for any nation, or any men anywhere upon the globe, 
on the sea or on the land, to sweep out of existence one of the bounties 
of Providence. They could not imagine that, when there was an 
industry established and in full operation and which had been in opera- 
tion for nearly a century, by which the whole benefit of this race of 
animals was secured, and permanently secured to man, without any 
peril to the stock, any man or any nation could rightfully, on the sea, 
or anywhere else, come in and by an indiscriminate and destructive 
pursuit of the animal take away that benefit forever Irom mankind. So 
it seemed to them, and so, therefore, they had no hesitation in giving 
tJw instructions which resulted in the seizure of these vessels; and 
^ose aeizurea resulted m the demand which I have just read. 
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I have said that there was no immediate answer to this call of the 
British Oovemment, because owin^ to the remoteness of the locality 
the necessary information could not be procured. It was followed up, 
therefore, very properly by Her Majesty's representative, and on the 
2l8t of October, 1886, he addressed to Mr. Bayard another note, which 
will also be found on page 153 of the same volume, as follows: 

Sir L. S. Sackville West to Mr. Bayard. 

Washington, October 21, 2886. (Reoeiyed October 22.) 

Sir: With referenoe to my note of the 27th ultimo, requesting to be famished 
with any partioulars which the United States Goyernment may possess relative to 
theseizare in the North Pacific waters of three British Columbian seal schooners by 
the United States revenue cruiser Concin, and to which I am without reply, I have 
the honor to inform you that I am now instructed by the Earl of Iddesleigh, Her 
M^esty's principal secretary of State for foreign affairs, to protest in the name of 
Her Migesty's Government against such seizure, and to reserve all rights to compen- 
ution. 

I have, etc., L. 8. . Sackyilub West. 

The state of mind in which the representatives of the British Gov- 
ernment appear to be at this time is exhibited by a note from the Earl 
of Iddesleigh to Sir Lionel Sackville West, which preceded the sending 
of the Dote which I have last mentioned. This was written on the 30th 
of October 1886. It begins with mentioning the fact that Her Majesty's 
GovernmeDt was still awaiting the result of the application to the 
United States for information. 

Sir Ghables Busseli.. It did not precede the other. It is later. 

Hr. Oabteb. Yes, it is a later note. I am much obliged to you. It 
is a later note, dated October 30th : 

Earl of Iddesleigh to Sir L. S. Sackville West. 

Foreign Offick, October SO, 1886. 

Sir: Her Majesty's Government are still awaiting a report on the result of applica- 
tion which you were directed by my dispatch No. — 181, of the 9th ultimo, to make 
to the Government of the United States for information in regard to the reported 
seizure by the United States revenue cutter Corufin of three Canadian schooners 
vhile engaged in the pursuit of seals in Behr lug's Sea. 

In the meanwhile further details in regard to these seizures have been sent to this 
cooiitry, and Her Majesty's Government now consider it incumbent on them to bring 
to the notice of the United States Government the facts of the case as they have 
iQAched them from British sources. 

It seems the British Goyernment had obtained some information 
which they had expected from the Government of the United States. 
This note proceeds thus : 

U appears that three schooners, named respectively the Carolinaf Onward and the 
Thornton were fitt-ed out in Victoria, British Columbia, for the capture of seals in 
the waters of the Northern Paoifio Ocean adjacent to Vancouvers Island, Queen 
Charlotte Islands and Alaska. 

According to the deposition enclosed herewith from some of the officers and men 
these veeseb were engaged in the capture of seals in the open sea, out of sight of 
land, when they were taken possession of, on or about the 1st of August last, by the 
United States revenue cutter Coricin — the Carolina in latitude 55 degrees 50 minutes 
l^orth, Longitude 168 degrees 53 minutes West; the Onward in latitude 50 degrees 52 
niinntes North and Longitude 167 degrees 55 minutes West; and the Thornton in 
ftbout the same latitude and longitude. 

They were all at a distance of more than sixty miles from the nearest land at the 
time of their seizure, and on being captured were iowed by the Corwin to Ounalaska, 
where they are still detained. The crews of the Carolina and Thornton^ with the 
exception of the Captain and one man of each vessel detained at that port, were, it 
^^Ppean, sent by 4^he steamer SL Paul to San Francisco, Cal., and then turned adrift| 
while the crew of the Onward were kept at Ounalaska. 
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At the time of their seizare the Carolina had 686 seal-skiiis on board, the Thornton 
404 and the Onward 900, and these were detained, and wonld appear to be BtlU kept 
at OuDalaska, along with the schooners, by the United States authorities. 

According to information given in the ^'Alaskan'' a newspaper published at Sitka, 
in the territory of Alaska, and dated the 4th of September 1886, it is reported : 

1) That the ui aster and mate of the schooner Thornton were brought for trial before 
Judge Dawson in the United States District Coort at Sitka, on Ute 30th of August 
last. 

2) That the evidence given by the officers of the United States revenue cutter 
Cormn went to show that the Thornton was seized while in Bering Sea, about 60 or 
70 miles Southeast of St. George Island, for the oflence of hunting and killing seals 
within that part of Bering Sea, which (it was alleged by the Alaska newspaper), was 
ceded to the United States by Russia in 1867. 

3) That the Judge in his charge to the Jury, after quoting the first article of the 
treaty of the 30th of March, 1867, between Russia and the United States, in which 
the Western boundary of Alaska is defined, went on to say : 

Then he gives an extract from the Judge's charge. 

4) That the Jury brought in a verdict of guilty against the prisoners, in accord- 
ance with which the Master of the Thornton, Hans Guttonson, was sentenced to 
imprisonment for thirty days and to pay a fine of $500 ; and the mate of the Thornton, 
Norman, was sentenced to imprisonment for thirty aays and to pay a fine of $900; 
which terms of imprisonment are presumably being now carried into effect. 

There is also reason to believe that the masters and mat'Os of the Onward and Caro- 
lina have since been tried and sentenced to undergo penalties similar to those now 
being inflicted on the master and mate of the Thornton. 

Sir Charles Eussell. I would be glad, if it is not inconvenient to 
my friend, if he would read the grounds of the Judge^s charge. 
Mr. Carter. Certaiuly. 

Sir Charles Russell. Beginning with the words "All the waters'^. 
Mr. Carter. This is the part quoted from the Judge's charge: 

AU the waters within the boundary set forth in this treaty to the Western end of 
the Aleutian Archipelago and chain of islands are to be considered as comprised 
within the waters of Alaska, and aU the penalties prescribed by law against the 
killing of fur-bearing animals must, theretore, attach against any violation of law 
within the limits heretofore described. If, therefore, the jury believe from the evi- 
dence, that the defendants by themselves or in conjunction with others, did, on or 
about the time charged in the information, kill any otter, mink, marten, sable or 
fur-seal, or other fur-bearing animal or animals, on the shores of Alaska or in the 
Behring Sea east of 193 degrees of west longitude, the Jury should find the defend- 
ants guilty. 

That is the boundary in the Treaty — ^the western boundary named in 
the Treaty of cession to the United States from Eussia. 

The jury should find the defendants guilty, and assess their punishment separately 
at a fine of not less than $200 nor more than $1,000, or imprisonment not more than six 
months, or by both such fine (within the limits herein set forth) and imprisonment. 

Lord Iddesleigh continues : 

Yon will observe from the facts given above, that the authorities of the United 
States appear to lay claim to the sole sovereignty of that part of Behring Sea lying 
east of the westerly boundary of Alaska, as defined in the first article of the treaty 
concluded between the United States and Russia in 1867, by which Alaska was ceded 
to the United States, and which includes a stretch of sea extending in its widest part 
some 600 or 700 miles easterly (westerly f) from the mainland of Alaska. 

In Support of this claim, those authorities are alleged to have interfered with the 
peaceful and lawful occupation of Canadian citizens on the high seas, to have taken 
possession of their ships, to have subjected their property to i^rfeiture, and to have 
visited upon their persons the indignity of imprisonment. 

Such proceedings, if correctly reported, wonld appear to have been in violation 
of the admitted principles of international law. 

I request that you will, on the receipt of this dispatch, seek an interview with 
Mr. Bayard, and make him acquainted with the nature of the information with 
which Her Majesty's Government has been furnished respecting this matter, and 
state to him that they do not doubt that, if on inquiry it should prove to be correct, 
the Government of the United States will, with their well known sense of justice, 
fit once admit the illegality of the proceedings ^esoirted to against the British vessels 
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and the British subjects above mentioned, and will caase reasonable reparation to 
be made for the wrongs to which they have been subjected and for the losses which 
they have sustained. 

Should Mr. Bayard desire it, yon are authorized to leave with him a copy of this 
dispatch. 

1 am, etc., Iddeslkigh. 

The learned arbitrators will thus perceive the ground which the 
British Government were at first disposed to take — ^and a copy of this 
dispatch was eventually communicated, no doubt, and therefore they 
did take this ground originally — that this business of pelagic sealing 
was a peaceful and lawful occupation on the high soas, and that, being 
such, it could not be interfered with, nor could those who were engaged 
in it be taken and their property confiscated, by the action of the 
American Government. The ground was, that these seizures by the 
American Government were made at a greater distance than three 
miles firom the shore, outside of its jurisdiction, and were, therefore, 
unauthorized and unlawful. The grounds are two : First, that the occu- 
pation of pelagic sealing is a peaceful and lawful one; second, that out- 
side, upon the high seas, the Government of the United States has no 
authority to arrest British vessels. 

These requests from the representative of the Government of Great 
Britain ux)on Mr. Bayard for information were from time to time 
repeated during the delay which occurred, and which was made neces- 
sary, by the great remoteness of the scene of the difficulties fr*om the 
city of Washington ; and on the 4th of April 1887, the following note was 
addressed to Mr. Bayard, which wiU be found on page 159 of the first 
volame of the Appendix to the American Case: 

Sir L. 8. Saokville West to Mr. Bayard. 

Washinoton, April 4, 1887, (Reoeived April 4.) 

Snt: In view of the approachiD^ fishing season in Behring Sea and the fittinff ont 
of Teasels for fishing ox>erationB in those waters, Her Majesty's Government nave 
requested me to inqmre whether the owners of such vessels may rely on heing onmo- 
lested hy the cruisers of the United States when not near laud. 

Her Majesty's Goverament also desires to know whether the documents referred to 
in your note of the 3d of Fehruar^ last connected with the seizure of certain British 
vessels heyond the three-mile limit and legal proceedings connected therewith have 
been received. And I have the honor therefore to request you to be good enough to 
enable me to reply to these inquiries on the part of Her Majesty ^s. Government with 
aa little delay as possible. 

I have, etc., L. S. Sagkyiixe West. 

In that note, as you will perceive, two points are made; iirst, that 
some instructions should be given to United States cruisers, so that 
British sealers should not be molested in the forthcoming season; and, 
second, an inquiry whether the information desired had been received. 

Ou the 12th of April, Mr. Bayard replies to that note as follows; 

Mr. Bayard to Sir L. S. Saokville West. 

Department of State, Wtuhingtanf April IS, 1887. 

Snt: I have the honor to acknowledge your note of the 4th instant relative to the 
fisheries in Behring Sea, and inquiring whether the documents referred to in my 
note of February 3, relating to the cases of seizure in those waters of vessels charged 
with violating ttie laws of the United States regulating the killing of fur-seals, had 
been received. 

The records of the judicial proceedings in the cases in the district court in Alaska 
referred to, were only received at this Department on Saturday last, and are now 
under examination. 

The remoteness of the scene of the fur-seal fisheries and the special peculiarities 
of that industry have unavoidably delayed the Treasury officials in framing appro- 
priate regulations apd i/Mc^ng orders to United States ve^^e^s tq poUoe the Alaska^ 
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waters for the protection of the for seals from indiscriminate elaaghter and conse- 
quent speedy extermination. 

The laws of the United States in this behalf are contained in the Revised Statotes 
relating to Alaska^ in 8ections 1956-1971, and have been in force for npwards of seven- 
teen years ; and prior to the seizures of last summer but a single infraction is known 
to have occurred, and that was promptly punished. 

The question of instructions to Government vessels in regard to preventing the 
indiscrimiuate killing of fur seals is now being considered, and I will inform yon at 
the earliest day possible what has been decided, so that British and other yessels 
visiting the waters in question can govern themselves accordingly. 
I have, etc., 

T. F. Batard. 

That was followed by a note from the British Minister to Mr. Bayard, 
on July 8th : 

8ir: With reference to your note of the 12th April, stating that the records ol 
the Judicial proceedings in the cases of the British vessels seized in the Behring Sea 
had been received, 1 have the honor to inform you that the Marquis of Salisbury has 
instructed me to request you to be good enough to furnish me with a copy of the 
same for the information of Her Mi^esty's Qovernment. 

Mr. Bayard addresses a note on the 11th of July to Sir Lionel Sack* 
ville West as follows : 

Sir: Complying with the retjuest contained in your note of the 8th instant, con- 
veyed to me under the instructions of your Government, 1 have the honor to enclose 
you two printed copies of the judicial proceedings in the United States district court 
for the District of Alaska in the several cases of libel against the sohoofners Ommifd, 
Carolina and Thamton, for killing fur-seals in Alaskan waters. 

The furnishing of these records to the representative of the BritiBh 
Government, containiug a full report of the proceedings in the district 
court of Alaska of course conveyed fall information of the grounds 
upon which vessels of that nation had been seized and carried in and 
condemned. Upon the receipt of those records by the British minister 
they were transmitted to Lord Salisbury, and upon examination of 
them, and upon acquiring full knowledge, as he then did, of the grounds 
upon which the vessels had been seized and condemned, he addressed 
a note to the British Minister in Washington, of which a copy was to 
be furnished to the American Government. He considers those grounds 
and states the attitude of the British Government in relation to them. 
That letter was written on the 10th of September, 1887. Something 
like a year had elapsed, the learned arbitrators will perceive, firom the 
time of the original seizures, which time had been occupied, presum- 
ably, in the endeavor to obtain this information. The Marquis of Salis- 
bury writes : 

Foreign Office, September 10, 1887, 

Sir: By a dispatch of the 30th October last (No. 214) the late Earl of Iddeeleiffh 
instructed you to call the attention of the United States Secretary of State to tne 
circumstances of the seizure in Behring's Sea, by the American oraiser Gonoiii, oi 
some British Canadian vessels; and his lordship directed you to state to Mr. Secre- 
tary Bayard that Her Majesty's Government felt sure that if the proceedings which 
were reported to have taken place in the United States district court were oorrectl^^ 
described the United States Government would admit their illegality, and would 
cause reasonable reparation to be made to the British subjects for the wrongs tc 
which they had been subjected and for the losses which they bad sustained. 

By a previous dispatch of the 9th September, you had been deeired to aek to be 
furnished with any particulars which the United States Government might i>o88e6fl 
relative to the seizures in question ; and on the 10th October you were instructed to 
enter a protest on behalf of Her Majesty's Government, and reserve for oonsideratioo 
hereafter all rights to compensation. 

Nearly four months having elapsed without any definite information being fur- 
nished by the United States Government as to the grounds of the seizures, my prede- 
cessor instructed you, on the 8th of June [January!] last, to express to Mr. Bayard 
the concern of Her Majesty's Government at the delay, and to urge the immedinte 
attention of the United States Government to the action of the American authorities 
in their treatment oi these vessels and of their masters and ore wa. 
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On tbe 3d February Mr. Bayard informed yon that the record of the judicial pro- 
ceedings which he had called for was shortly expected to reach Washington, and 
that, witboat conclnsion at that time of any qnestions which might be found to be 
involved in these cases of seizures, orders had been issued by the President's direc- 
tion for the discou tin nance of all pending proceedings, the discharge of the vessels 
referred to, and the release of all persons under arrest in connecbion therewith. 

On t)ie 4th of April, under instructions from me, you inquired of Mr. Bayard, in 
viewoftheapproachiug fishing season in Behring's Sea, whether the owners ot British 
veeselfl might rely when not near land on being unmolested by the cruisers of the 
United States, and you again asked when the record of the Judicial proceedings 
might be expected. 

Mr. Bayard informed you, in reply (12th April), that the papers referred to had 
reMbed him and were bein^ examined; that there had been unavoidable delay in 
framing appropriate regulations and issuing orders to the United States vessels to 
police the Alaskan waters; that the Revised Statutes relating to Alaska, sections 
1966 snd 1971, contained th«) laws of the United States in relation to the matter; and 
that the regulations were being considered, and he would inform yon at the earliest 
day possibte what had been decided, so that British and other vessels might govern 
themselves accordingly. 

In view of the statements made by Mr. Bayard in his note of the 3d February, to 
whicb I have referred above. Her Majesty's Government assumed that, pending a con- 
clnsion of the discussion between the two Grovemments on the general question 
involved, no further similar seizures of British vessels would be made hj order of the 
United States Government. They learn, however, from the contents of Mr. Baynrd's 
note of the 13th ultimo, inclosed in your dispatch, No. 245, of the 15th ultimo, that 
SQcb was not the meaning which he intended should be attached to his communica- 
tion of the 3d February; and they deeply regret to find a proof of their misinterpre- 
tation of the intentions of the United States Government from an announcement 
recently received from the commander-in-chief of Her Majesty's naval forces in the 
Pacific, that several more British vessels engaged in seal hunting in Behring's Sea 
bave been seised when a long distance from land by an American revenue vessel. 

Her Majesty's Government have carefully considered the transcript record of the 
Jodieial proceedings in the United States district court in the several oases of the 
Bchooners CaroHna, Onward, and Thornton, which were conminnicated to you in July, 
and were transmitted to me in your dispatch, No. 196, of the 12th of that month, and 
they csn not find in them any lustification for the condemnation of those vessels. 

Tbe libels of information allege that they were seized for killing fur seal within 
the limits of Alaska Territ*ory, and in the waters thereof, in violation of section 1956 
of tbe Revised Statutes of the United States; and the United States Naval Com- 
mander Abbey certainly affirmed that the vessels were seized within the waters of 
Alaska and the Territory of Alaska, but according to his own evidence, they were 
*tized75, 115, and 70 miles, respectively, south-southwest of St. George's Island. 

It is not dispnted, therefore, that the seizures in question were enected at a dis- 
tance from land far in excess ot the limit of maritime jurisdiction, which any nation 
can claim by international law, and it is hardly necessary te add that such limit can 
not be enlarged by any municipal law. 

The claim thns set up appears to be founded on the exceptional title said to have 
Wn conveyed to the United States by Russia at the time of the cession of the Alaska 
Territory. 

The pretention which the Russian Government at one time put forward to exclusive 
jurisdiction over the whole of Behring Sea was, however, never admitted either by 
this country or the United States of America. On the contrary, it was strenuously 
fisted, as I shall presently show, and the American Government can hardly claim to 
oBivt received from Russia rights which they declared to be inadmissible when asserted 
^7 tbe Russian Government. Nor does it appear from the text of the treaty of 1867 
that Raesia either intended or purported to make any such grant, for by Article I of 
that instrument Russia agreed to cede to the United States all the territory and 
dominion then possessed by Russia '' on the continent of America and in the adjacent 
islands'' within certain geographical limits described, and no mention was made of 
^^7 exclusive right over the waters of Behring Sea. 

Moreover, whatever rights as regards their respective subjects and citizens may 
be reciprocally conferred on the Russian and American Governments by treaty stipu- 
lations, the subjects of Her Majesty can not be thereby affected, except by special 
•'wntfement with this country. 

With regard to the exclusive claims advanced in times past by Russia, I transmit 
tf yon documents communicated to the United States Congress in 1822, which show 
the view taken by the American Government of these pretentious. 
..^0 1821 the Kni]ieror of Russia had issued an edict establishing '^ rules for the 
bmits of navigation and order of oommauication along the ooaet of the eastern 
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Sibertis the northwestern coast of America, and the Aleutian, Knrile, and other 
islands." 

The first section of the edict said : 

The pursuit of commerce, whaling, and fishing, and of all other iuilustry on ail 
islands, ports, and gulfs, iui!ln«liiig the whole of the northwest coast of Aineries, 
beginning from Behring Straits to the 51st degree of northern latitude; also from the 
Aleutian Islands to the eastern coast of Siberia, as well as along the Knrile Islands 
from Behring Straits to the south cape of the island of Ump, viz, to the 45^ 50' of 
northern latitude, is exclusively granted to Russian subjects. 

And section 2 stated : 

It is, therefore, prohibited to all foreign vessels, not only to land on the coast and 
islands belonging to Russia, as stated above, but also to ai)proach them within less 
than 100 Italian miles. The transgressor's vessel is subject to ooutiscatioiiy along 
with the whole cargo. 

Lord Salisbury theu proceeds: (I desire to save reading as far as 
possible) to state that cox)ies of these regulations were communicated 
to the American Secretary of State, at that time Mr. John Quincy 
Adams, of gi*eat repute in his day, and great fame since, and that he 
asked the Kussian Government for an explanation of the grounds upon 
which such action was based. The Russian Minister in his reply, dated 
the 28th of February, after explaining how Kussia had acquired her 
possessions in Korth America, said: 

I ought, in the last place, to request you to Ciusider, Sir, that the Ru8«iian posses- 
sions in the Pacific Ocean extend on the northward coast of America from Benring^i 
Strait to the 5l8t degree of north latitude, and on the opposite side of Asia and the 
islands adjacent from the saiue strait to the 45th degree. The extent of sea of which 
these possessions form the limits comprehends all the conditions which are ordinarily 
attached to shut seas (^^rnera fei^Ues")^ and the Russian Government might conse- 
quently judge itself authorized to exercise upon this sea the ri^ht of sovereignty, 
and especially that of entirely interdicting the entrance of foreigners; but it pre- 
ferred only asserting its essential rights without taking advantage of localities. 

That is the explanation given by the Kussian Minister. Lord Sahs- 
bury continues: 

On the 80th March Mr. Adams replied to the explanations given by the Rassian 
minister. He stated that, with respect to the pretension advanced in regard to ter- 
ritory, it must be considered not only with reference to the question of territorial 
rights, but also to that prohibition to the vesMols of other nations, including those 
of the United States, to approach within 100 Italian miles of the coasts. That from 
the period of the existence of the United States as an inde])endent nation their 
vessels had freely navigated these seas, the right to navigate tht>m being a part of 
that independence: and with regard to the suggestion that ^'the Russian Govern- 
ment might have justified the exercise of sovereiguty over the Pacific Ocean ass 
close sea, 'because it claims territory both on its American and Asiatic shores,' it 
may sufilce to say that tbe distance from shore to shore on this sea, in latitude 5P 
north, is not less than 90"^ of longitude or 4000 miles.'' Mr. Adams concluded as 
follows. 

The President is persuaded that the citizens of this Union will remain unmolested 
in the prosecution of their lawful commerce, and that no effect will be given to an 
interdiction manifestly incompatible with their rights. 

The convention between the United States of America and Russia of the 17th April, 
1824, put an end to any further pretension on the part of Russia to restrict naviga- 
tion or fishing in Behring Sea so far as American citizens were concerned; for by 
Article 1 it was agreed that in any part of the Great Ocean, commonly called the 
Pacific Ocean or South Sea, the respective citizens or subjects of the high contracting 
powers shall neither be distnrbed nor restrained, either in navigation or fishing, 
saving certain restrictions which are not material to the j»resent issue; and a similar 
stipulation in the convention between this country and Russia in the following year 
(15tli May, 1825), put an end as regarded British subjects to the pretensions of Kussia 
to which I have referred, and which had been entirely repudiated by Her Migesty's 
Goyernment in correspondence with the Russian Government in 1821 and 1822, which 
for your more particular information I inclose herein. 

Her Majesty's Government feel sure that, in view of the considerations which I 
have set forth in this dispatch, which you will communicate to Mr. Bayard, the 
Government of the United States will admit that the seizure and condemnation of 
these British vessels and the imprisonment of their masters and crews werp not 
warranted by the circumstances, and that they will be ready to afford reasonable 
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eompensation to those who have sniferefl in coDseqiiouce, and ihsuc inimcdinte inatnic- 
tions to their naval officers which will prevent a recurrence of these regrettable 
incideuts. 
I am, etc., • Salibburt. 

Lord Salisbnry thus reiterated the position which bad been taken 
that the United States Government had no authority to enforce its 
nniuicip{^l laws upon any part of the seas outside of the ordinary three 
mile limit; and in support of tliat position he referred to the action of 
the American Government in 1822 protesting against pretensions on 
the part of Eussia to exercise what the United States Government 
then seemed to think were acts of sovereignty over these same seas; 
and his argument was, that the United States Government would 
hardly pretend now to exercise jurisdictional rights which, when 
asserted by Kussia go many years ago, they protested against so vigor- 
ously. It will be observed that in this letter Lord Salisbury makes no 
allusion to any supposed question of property. He makes no allusion 
to the industry carried on upon the Pribilof Islands of guarding these 
seals, and preserving them for the uses of commerce. He makes no 
allusion to the question whether pelagic sealing is right or wrong in 
itself; but seems to consider that, whether right or wrong, and whether 
there is any property interest or not, the United States had no right 
to capture a vessel upon the high seas, because that would bo an attempt 
toenforce their municipal laws there. He puts himself upon the ground — 
not au unnatural one at all under the circumstances, in view of this 
record of an American Tribunal of a libel upon a British vessel based 
upon an asserted violation of American law — ^that American municipal 
law, which is the sole ground, as he supposes, of the taking of the 
vessels, cannot be enforced upon the high seas, and has no authority 
there, and he cites in favor of that position the prior action of the 
American Government. 

At this time, information of the facts having reached both Govern- 
ments, and the British Government having made a demand, and Lord 
Salisbury having put himself upon this ground, the question arose with 
tie American Government what it was best to do. What was the situa- 
tion! Here was its property, its industry, as it supposed — carried on 
for a century in the face of the whole world, and hitherto unmolested 
by the world — an industry beneficial to itself, and equally beneficial to 
the rest of mankind; that industry and the herd of seals upon which 
it rested were threatened with certain destruction, as it was viewed by 
the American Government, by this practice of pelagic sealing. Efifort» 
had been made to arrest it by an enforcement of the American statute, 
which effort had been exerted against both American and British 
vessels. They were met, so far as Great Britain was concerned, with 
protest, on the ground that it was an exercise of authority which the 
Ignited States did not have over the high seas. What was the United 
States Government to do under those circumstances^ There was this 
coniplete and perfect property, as it supposed, in the seals. There was 
this destructive character of pelagic sealing, a manifest, indisputa- 
ble wrong in itself, as it api)eared to the Government of the United 
States, and a wrong, too, destructive of one of its own interests, and, 
therefore, there must be a right, somewhere and somehow, to arrest 
the further progress of that wrong. The steps taken to do it had 
^xdted this protest upon the part of Great Britain, and undoubtedly 
did involve the exercise of an excei)tional authority on the high seas. 

The exigency might have been met in various ways. Mr. Bayard 
^ight have asserted the authority of the United States to repress thi& 
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practice at once, and continued to assert tbat authority, taking all the 
consf'quences. It is easy to see what tbat might have led to. Such a 
position, once taken by the United States upon that question, could not 
have been receded from. Tlie contrary position taken ux>on the other 
side, by Great Britain, could not perhaps have been receded from; and 
the result of that, as the cause of the controversy and the sources o£ 
irritation were present at all times, would have been that the acts 
would be continually repeated, and would inevitably lead to hostilities. 
Another course was to endeavor to settle the controversy without a 
resort to any discussion of the respective rights of the Governments 
which were immediately concerned, and to settle it upon the assump- 
tion that whatever the rights were, upon the one side or the other, the 
efi'ect of this practice of pelagic sealing to which the United States 
objected was so manifestly injurious, and the practice so manifestly 
wrong, that all Governments would probably assent to its repression, 
and thus the difSculty would be avoided. 

Mr. Bayard did not believe, could not believe, that the practice of 
pelagic sealing was a right one. He did not believe, he could not 
believe, that any civilized nation would think it to be right. That was 
his view; but the course which statesmen take is, in most instances 
perhaps, a good deal governed by their particular personal character. 
Mr. Bayard, I need not say, is a statesman of the most enlightened 
chara<;ter and the most humane views. No man had a greater abhor- 
rence for war than he. Ko man had a lower estimate of force as a 
mode of adjusting international conflicts; and in respect to a question 
upon which, as he viewed it, there ought to be no difference among 
enlightened men, there would be no excuse on the part of the Govern- 
ment of the United States in so dealing with it as to make a resort to 
hostilities even probable. His course, therefore, at first was a concilia- 
tory one. He determined to address the Governments not only of 
Great Britain, but the several Governments of the great maritime 
nations, put the question before them, and invite them to consider the 
matter aud come to an agreement in reference to this business of x>e]agic 
sealing — such an agreement as would prevent the extermination of the 
seals — without any resort to irritating discussions upon questions of 
right. That position of Mr. Bayard is taken by the first note of a 
deliberate character respecting this matter which he wrote. It is found 
on page 168 of the volume to which I have been referring. This par- 
ticular note is one from him to Mr. Yignaud; but copies of it weresent^ 
to the -American Ministers in Germany, Great Britain, Bussia, Swe- 
den and Norway and Japan. 

Sir Charles Eussell. I think a copy of this was not sent to Greats 
Britain. 

Mr. Carter. I think it was. 

Sir Charles Eussell. I think not. 

Mr. Carter. That is my impression. 

Mr. Foster. Yes. 

Mr. Carter. I will read this note: 

No. 256.] Department op State, WMhington, Auguii 19, 1887. 

Sir: Recent occurrences have drawn the attention of this Department to the necei9 
Bity of taking steps for the better protection of the fnr-seal tisheries in Behring Se^ 

Without raiding any question as to the exceptional measures which the pecuH^^ 
character of the property in question might justify this Government in taking, aLB-<^ 
without reference to any exceptional marine jurisdiction that might properly !>< 
cluiiued for that end, it is deemed advisable — and I am instructed by the Preaidexit 
60 to inform yoa — to attain the desired ends by international cooperation. 
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It is well known that the nnregnlated and indiscriminate killing of seals in many 
parts of the world has driven them from place to place, and, by breaking np their 
habitQAl resorts, haa greatly reduced their nnmber. 

Under these circumstances, and in view of the common interest of all nations in 
prerenting the indiscriminate destruction and consec^uent extermination of an 
animftl which contributes so importantly to the commercial wealth and general use 
of maivkind, you are hereby instructed to draw the attention of the Government to 
which yoo are accredited to the subject, and to invite it to enter into such an 
arrangement with the Government of the United States as will prevent the citizens 
of either country from killing seal in Behring Sea at such times and places, and by 
laeh methods as at present are pursued, and which threaten the speedy extermina- 
tion of those animals and consequent serious loss to mankind. 

The ministers of the United States to Germany, Sweden and Norway, Russia, 
Japan, aud Great Britain have been each similarly addressed on the subject referred 
to m this instruction. 

I am, etc., T. F. Bayard. 

That was the attitude first taken by Mr. Bayard towards other 
Dations. He refers, in the first place, to the peculiar character of the 
property in question; and in referring to the peculiar character of the 
property he means that it is an animal that passes part of its life on the 
land and part in the sea. He refers, next, to the exceptional marine 
jurisdiction which the United States might claim to exercise for the 
purpose of protecting a piece of property so peculiar in its character. 
He expresses a desire to avoid discussion of those subjects, and he 
makes his appeal generally to those who are in charge of the interests 
of mankind to come to some international agreement by which an 
animal so important in its benefits as the seal is may be effectually pre- 
served. That was the attitude taken by Mr. Bayard, characteristic of 
the man, conciliatory, and, as it seems to me, the one which an enlight- 
ened statesman should have taken under the circumstances. 

The nations, other than Great Britain, who were thus addressed 
answered this note, I believe I am correct in saying, in rather a formal 
way, to the effect that they were not speciaUy interested in the subject- 
matter of the controversy, but would take the suggestions into serious 
consideration and await such discussion as might be had. So far as 
Oreat Britain is concerned, I think I may say that the suggestions 
thus made by Mr. Bayard were communicated to Lord Salisbury by 
the American representative in England at that time, my associate Mr. 
^Mps, and were at once accepted by him in the spirit in which they 
were offered. 

Senator Moboan. Mr. Garter, if you will allow me, I think that the 
diplomatic correspondence shows that Japan and Russia coincided with 
theproposition of the United States, and Norway and Sweden expressed 
their concurrence in the ideas presented in the note of Mr. Bayard, but 
said that that Government was not at present interested in the ques- 
tion, and suggested that the convention should be so framed as to admit 
other powers to join subsequently, if they saw proper. 

Mr. Gabtes. I should have observed that Japan and Eussia made 
ft favorable response to these suggestions; but other nations not par- 
ticularly interested answered, I think, in the way I suggested. 

Bnt what I had particularly in mind to impress upon the Tribunal 
^as what I think will prove to be true; namely, that when these con- 
^iatory suggestions were made to Lord Salisbury they were aexsepted 
Jy him in the spirit in which they were tendered. The first note which 
1 shall read upon that point is that of Mr. Phelps to Mr. Bayard, which 
^aB dated in London, 12th JS^ovember 1887; the letter of Mr. Bayard 
*^aving been dated 19th of August. Mr. Phelps says: 
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(N°. 618.) Lkgation of the United Statks, 

London f November ii", 1887. (Received November 22.) 

Sir: Referring to your inBtriictions numbered 685, of August 19, 1887, I have now 
to Bay that owing to'the absence from London of Lord Salisbury, secretary of state 
for foreign affairs, it has not been in my power to obtain his attention to the subject 
until yesterday. 

I had then an interview with him, in which I proposed on the part of the Govern- 
ment of the United States that by mutual agreement of the two uovernments a code 
of regulations should be adopted for the preservation of the seals in Behring Sea 
from destruction at improper times and by improper means by the citizens of either 
country; such agreement to be entirely irrespective of any questions of conflicting 
jnrisdiction in those waters. 

His lordship promptly acquiesced in this proposal on the part of Great Britain 
and suggested that I should obtiiin from my Government and submit to him a sketch 
of a system of regulations which would be adequate for the purpose. 

I have therefore to request that I may be furnished as early as possible with a 
draft of such a code as in your judgment should be adopted. 

I would suggest also that copies of it be furnished at the same time to the minis- 
ters of the United States in Gennnny, Sweden and Norway, Russia, France, and 
Japan, in order that it may be under consideration by the Governments of those 
countries. A mutual agreement between all the Governments interested may thas 
be reached at an early day. 

I have, etc., E. J. Phelps. 

I assume from this that Mr. Phelps communicated the instructions 
he had received from Mr. Bayard, and that in that way the note of Mr. 
Bayard was communicated to the Government of Great Britain. 

Sir Charles Eussell. That is correct, substantially. 

Mr. Garter, And the learned arbitrators will perceive from this 
that in carrying out the instructions which he had received from Mr. 
Bayard, Mr. Phelps proposed to Lord Salisbury the establishment of a 
code of regulations for the restriction of pelagic sealing by citizens of 
either country during certain times. The idea was a code of regula- 
tions establishing what was called a << close time"; and to that sugges- 
tion, which was designed to carry out Mr. Bayard's object of preserving 
the seals by international agreement, a prompt assent was given by 
Lord Salisbury. What was awaited, therefore, was the framing by the 
United States of a code of regulations sufficient to carry out the object 
in view. Mr. Phelps upon receiving that communication, presumably 
at least, — perhaps his letter may be somewhere printed, but I do not 
know that it is — informed Mr. Bayard of this fact, and then Mr. Bayard 
addresses a further communication to him. This is found on page 175. 

The President. Mr. Carter, I would suggest that before we begin 
this new question we might rest a while. 

The Tribunal thereupon took a recess for a short time. 

After re-assembling. 

The President, said: Mr. Carter, will you proceed! 

Mr. Carter. Mr. President, when the Tribunal rose for its recess, I 
was calling the attention of the learned Arbitrators to the course o€ 
the correspondence which arose in reference to the seizures of British^ 
vessels. 1 had stated the conciliatory action which Mr. Bayard, th^ 
American Secretary of State had chosen to take, the sending of com- 
munications by him to the American Ministers to the various maritime 
nations, and the response which had been received to the communicsu- 
tion thus made from Lord Salisbury, the British Minister of Foreign 
Aflairs. 1 had read, as showing that response, the note of Mr. Pheli^c 
to Mr. Bayard of November 12, 1887. 
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Mr. Bayard having received that comniuTiicatiou, was evidently grati- 
fied at the prospect of an amicable solution of the difficulty, and he 
addressed this note to Mr. Phelps on the 26th of JS^ovember, 1887 : 

No. 733.] Department of State, Washington f November $5, 18S7, 

Sib: Tonr No. 618, of the 12th instant, stating the result of your interviews with 
Lord Sftlisbnry on the snbject of the seal fisheries in Behring Sea, is received. 

The favorable response to onr suggestion of mntnally agreeing to a code of regn- 
btioiis is very satisfactory, and the subject will have immediate attention. 
I am, etc., 

T. F. Bayard. 

Yoa will remember that Mr. Phelps requested of Mr. Bayard a pro- 
posed Code of Regulations. On the 7th of February, 1888, Mr. Bayard 
afain addresses Mr. Phelps, and in his communication gives the prin- 
eipal features of a proposed Code, and it is somewhat important to con- 
sider them. I read from the note: 

Mr, Bayard to Mr, Phelps. 

No. 782.] Department of State, Washingtony February 7, 1888, 

Sir: I have received your No. 618, of the 12th of November last containing an 
acconnt of your interview with Lord Salisbury of the preceding day, in which his 
lordship expressed acquiescence in my proposal of an agreement between the United 
States and Great Britain in regard to tne adoption of concurrent regulations for the 
pieservation of fur-seals in Behring Sea from extermination by destruction at 
improper seasons and by improper methods by the citizens of either country. 

In response to his lordship's suggestion that this Government submit a sketch of a 
system of regulations for the purpose indicated, it may be expedient, before making 
a definite proposition, to describe some of the conditions of seal life ; and for this 
purpose it is believed that a concise statement as to that part of the life of the seal 
which is spent in Behring Sea will be sufficient. 

All those who have made a study of the seals in Behring Sea are agreed that, on 
an average, from five to six months, that is to say, ft'oin the middle or toward the end 
of spring till the middle or end of October, are spent by them in those waters in 
breeding and in rearing their young. During this time they have their rookeries on 
the islands of St. Paal and St. George, which constitute the Pribilof group and belong 
to the United States, and on the Commander Islands, which belong to Russia. But 
thenamber of animals resorting to the latter group is small in comparison with that 
reporting to the former. The rest of the year they are supposed to spend in the open 
Masoath of the Aleutian Islands. 

Ttieir migration northward, which has been stated as taking place during the 
spring and till the middle of June, is ma<le through the numerous passes in the long 
cbinof the Aleutian Islands, above which the courses of their travel converge chiefly 
to the Pribilof group. During this migration the female seals are so advanced in 
pregnancy that they generally give birth to their young, which are commonly called 
pops, within two weeks after reaching the rookeries. Between the time of the birth 
^^ the pups and of the emigration of the seals from the islands in the autumn the 
femsles are occupied in suckling their y^oung ; and by far the largest part of the seals 
ftmnd at a distance from the islands in Benring Sea during the summer and early 
Mtnmn are femalea in search of food, which is made doubly necessary to enable them 
tosnckle their young as well as to support a condition of renewed pregnancy, which 
begins in a week or a little more after their delivery. 

The male seals, or bulls, as they are commonly called, require little food while on 
the islands, where they remain guarding their harems, watching the rookeries, and 
■Qstaining existence on the large amount of blubber which they have secreted beneath 
their skins and which is gradually absorbed during the five or six succeeding 
months. 

Moreover, it is impossible to distinguish the male from the female seals in the 
?^^ter, or pregnant females from those that are not bo. When the animals are killed 
i& the water with firearms many sink at once and are never recovered, and some 
'^thorities state that not more than one out of three of those so slaughtered is ever 
■•^^u^d. This may, however, be an overestimate of the number lost. 

It is thus apparent that to permit the destruction of the seals by the use of fire^ 
^Hos, nets, or other mischievous means in Behring Sea would result in the speedy 
^^^rmination of the race. There appears to be no difference of opinion on this 
"object among experts. And the fact is so clearly and forcibly stated in the report 
^ the inspector of fisheries for British Columbia of the 31st of December, 1886, that 
*• will quote therefrom the following pertinent passage : 
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There were killed this year, 80 for^ from 40,000 to 50,008 far-seals, which have been 
taken by schooners from San Francisoo and Victoria. The greater nnmber were 
killed in Behring Sea, and were nearly all cows or female seals. This enormons catch, 
with the increase which will take place when the vessels fitting np every year arc 
ready, will I am afraid, soon deplete onr far-seal fishery, and it is a great pity that 
finch a valuable industry coiild not in some way be protected. (Report of Tnoinac 
Mowat, inspector of fisheries for British Colombia; Sessional Papers, YoL 15, No. 16, 
p. 268; Ottawa, 1887.) 

The only way of obviating the lamentable resalt above predicted appears to be bj 
the United States, Great Britain, and other interested powers taking concerted action 
to prevent their citizens or subjects from killing far-seals with firearms, or othei 
destmctive weapons, north of 5CP of north latitude, and between 160^ of longitude 
west and 170° of longitude east from Greenwich, during the period intervening 
between April 15 and November 1. 

The area thus described by Mr. Bayard is that between the 160th 
degree of longitude West and 170 of longitude East fix>m Greenwich. 
Here is longitude 170 (indicating on map) East, and here is longitude 
160 West. There is the 50th degree of latitude. It is, therefore, from 
this point 170 East to 160 West (indicating on map). All Nortli of that 
parallel of 50 degrees of latitude, and between 160 East and 170 West 
longitude, was the proposed area of exclusion, thus including the whole 
of Behriug Sea, substantially, and a considerable part of the North 
Pacific Ocean south of Bebriiig Sea. 

Sir Chables Eussell. That will exclude, I thiuk, the Commander 
Islands? 

Mr. Gabteb. Apparently it would exclude the Commander Islands. 

To prevent the killing within a marine belt of 40 or 50 miles Irom the islandi 
daring that period would be inefTectnal as a preservative measure. This would 
clearly be so during the approach of the seals to the islands. And after their arrival 
there such a limit of protection would alt»o be insufficient, since the rapid progress of 
the seals through the water enables them to go g:reat distances Arom the islands in so 
short a time that it has been calculated that an ordinary seal could go to the Aleutian 
Islands and back, in all a distance of 360 or 400 miles, in less than two days. 

On the Pribilof Islands themselves, where the killing is at present under the 
direction of the Alaska Commercial Company, which by the terms of its contract ia 
not permitted to take over 100,000 skins a year, no females, pups, or old bulls are 
ever killed, and thus the breeding of the animals is not interfered with. The old 
bulls are the first to reach the islands, where they await the coming of the females. 
As the young bulls arrive they are driven away by the old bulls to the sandy part 
of the islands, by themselves. And these are the animals that are driven inland and 
there killed by clubbing, so that the skins are not perforated, and discrimination is 
exercised in each case. 

That the extermination of the fur-seals must soon take place nnless they are pro- 
tected from destruction in Behring Sea is shown by the fate of the animal in othei 
parts of the world, in the absence of concerted action among the nations interested 
for its preservation. Formerly many thousands of seals were obtained annually 
from the South Pacific Islands, and from the coasts of Chile and South AfHca. They 
were also common in the Falkland Islands and the adjacent seas. But in those 
islands, where hundreds of thousands of skins were formerly obtained, there have 
been taken, according to best statistics, since 1880, less than 1,500 skins. In some 
places the indiscriminate slaughter, especially by use of firearms, has in a few yean 
resulted in completely breaking up extensive rookeries. 

At the present time it is estimated that out of an aggregate yearly yield of 185,00G 
seals firom all parts of the globe, over 130,000, or more than two-thirds are obtained 
from the rookeries on the American and Russian islands in Behring Sea. Of the 
remainder, the larger part are taken in Behring Sea, although such taking, at least 
on such a scale, in that (jjoarter is a comparatively recent thin^. But if the killing 
of the fnr-seal there with firearms, nets, and other destructive implements W6i« 
permitted, hunters would abandon other and exhausted places of pursuit for the 
more productive field of Behring Sea, where extermination of this valuable animal 
would also rapidly ensue. 

It is manifestly for the interests of all nations that so deplorable a thing should 
not be allowed to occur. As has already been stated, on the PribUof Islands thic 
Government strictly limits the nnmber of seals' that may be kiUed under its own 
lease to an America u company ; and citizens of the United States have, during the 
past year, been arrested and ten American vessels seized for killing for seals ic 
hehriug Sea, 
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England, however, has an especially great interest in this matter, in addition to 
that which she must feel in preventing the extermination of an animal which con- 
tributes so much to the gain and comfort of her people. Nearly all nudressed fnr- 
seal skins are sent to London, where they are dressed and dyed fur the market, and 
where many of them are sold. It is stated that at least 10,000 people in that city 
find profitable employment in this work ; far more than the total number of people 
en/pged in hunting the fur-seal in every part of the world. At the Pribilof Islaikds 
it 18 believed that there are not more than 400 persons so engaged ; at Commander 
IsIanrl8,not more than 300; in the Northwest coast fishery, not more than 525 Indian 
honters and 100 whites; and in the Capo Horn fishery, not more than 400 persons, of 
whom perhaps 300 are Chileans. Great Britain, therefore, in cooperating with tho 
United States to prevent the destruction of fur seals in Kchring 8ea would also be 
perpetnating an extensive and valuable industry in which her own citizens have the 
most lucrative share. 

I inclose for your information copy of a memorandum on the fnr-seal fisheries of 
the world, prepared by Mr. A. Howard Clark, in reHpuuse to a reqiiest made by this 
Department to the U. S. Fish Commissioner. I inclose also, for your further infor- 
mation, cop3' of a letter to me, dated December 3d last, from Mr. Henry W. Elliott, 
who has spent mach time in Alaska, engaged in*the study of seal life, upon which 
he is well known as an authority. I desire to call your especial attention to what 
is said by Mr. Elliott in respect to the new method of catching the seals with nets. 

As the subject of this dispatch is one of great importance and of immediate 
urgency, I will ask that yon give it as early attention as possible. 
I am, etc., 

T. F. Bayard. 

That was Mr. Bayard's number 782. Mr. Phelps acknowledges this 
letter on the 18tb of February 1888, thus : 

Mr» PhelpB to Mr, Bayard. 

No. 690.] Legation of thk United States, 

LondoUj February 18 ^ 1888, (Received February 28.) 

Sir: I received yesterday yonr instruction No. 782, under date of February 7, rela- 
tive to the Alaskan seal lisherius. I immediately addressed a note to Lord Salisbury, 
inelosin^ for his perusal one of the printed copies of the instroction, and requesting 
VI sppomtment for an early interview on the subject. 

I also sent a note to the Kussian ambassador, and an interview with him is arranged 
ioT the 21st instant. 

The whole matter will receive Ay immediate and thorough attention and I hope 
'or a favorable result. Meanwhile I would ask your consideration of the manner in 
'Vhich you would propose to carry out the regulations of the fisheries that may be 
^pMdupon by the countries interested. Would not legislation be necessary; and, 
"10, is there any hope of obtaining it on the part of Congress f 
I have, etc., 

£. J. Phelps. 

Subsequently, on the 25th of February, he again addresses Mr. Bay- 
vd, and this is his note: 

Mr, Phelpi to Mr, Bayard, 

[Extract.] 

^••692.] Legation of thk United States, 

London, February 25, 1888. (Received March 6.) 

Sni: Referring to yonr instructions, numbered 782, of February 7, 1888, in refer- 
^cetothe Alaska seal fisheries, and to my reply thereto, numbered 690) of Febru- 
^,18,1 have the honor to inform you that I have since had interviews on the 
subject with Lord Salisbury and with M. de Staal, the Russian ambassador. 

Lord Salisbury assents to yonr proposition to establish, by mutual arrangement 
^^ween tiie governments interested, a close time for fur seals, between April 15 and 
2<>^eiDber 1, and between 160^ of longitude west and 170^ of longitude east, in the 
'^hiinjfSeft. 

He will also Join the United States Government in any preventive measures it may 
^thought betrt to adopt, by orders issued to the naval vessels in that region of the 
'**pective governments. 

^^bsve this morning telegraphed yon for additional printed copies of instructions 
(w for the nse of Her MaJesty^s Government. 
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The Russian ambassador concnrs, so far as Iiis personal opinion is concerned, in 
the propriety of the proposed measures for the protection of the seals, and has 
promised to commnnicate at once with his Government in regard to it. I have fur- 
nished him with copies of instmotions 782 for the nse of his Government. 
I have, etc., 

E. J. Phelps. 

The learned Arbitrators will perceive from Mr. Phelps' note that the 
proposed close time extending over the area between 170 East longi- 
tnde and 160 West longitude, and beginning at the 50th parallel of 
latitude, and including everything North, was at once assented to, and 
that pelagic sealing within that area was to be prohibited between 
April 16th and November Ist. 

Of course, I do not understand from this note that Mr. Phelps inti- 
mated that the agreement was absolutely final, so that it might be put 
in the form of a treaty or convention : but only that the proposition of 
Mr. Bayard containing that measure of restriction was at once assented 
to by Lord Salisbury without objection, although further communica- 
tions might be needful before the measure was put in the shape of a 
treaty; nor do I mean to intimate that Mr. Phelps states that the 
agreement was an absolute one, precluding any withdrawal from it. 

Mr. Bayard again addresses Mr. Phelps on the 2nd of March, 1888, 
and in this communication he acknowledges the receipt, not of the last 
letter that I read, but of the one prior to that, of February 18, 1888 : 

Mr, Bayard to Mr, Pkelpg, 

N®. 810.] Departmknt of State, W<uhingtonf March i, 1888, 

Sir: I have to acknowledge the receipt of yonr No. 690, of the 18th nltimo, in 
relation to the Alnskon seal fisheries, and have pleasnre in observing the prompti- 
tude with which the business has been conducted. 

It is hoped that Lord Salisbury wilKgive it favorable consideration, as there cao 
be no doubt of the importance of preserving the seal fisheries in Behring Sea, and 
it is also desirable that this should be done by an arrangement between the govern- 
ments interested, without the United States being called upon to consider what 
special measures of its own the exceptional character of the property in question 
might require it to take in case of the refusal of foreign powers to give their coop- 
eration. 

Whether legislation would be necessary to enable the United States and Great 
Britain to carry out measures for the protection of the seals wonld depend much 
upon the character of the regulations; but it is probable that legislation wonld be 
required. 

The manner of protecting the seals would depend upon the kind* of arrangement 
which Great Britain would be willing to make with the United States for the polic- 
ing of the seaa and for the trial of British subjects violating the regnlations which 
the two Governments may agree upon for such protection. As it appears to this 
Government, the commerce carried on in and about Behring Sea is so limited in 
variety and extent that the present efforts of this Government to protect the seals 
need not be complicated by considerations which are of great importance in high- 
ways of commerce and render the interference by the officers of one Government 
with the merchant vessels of another on the high seas inadmissible. But even in 
regard to those parte of the globe where commerce is extensively carried on, the 
United States and Great Britain have, for a common purpose, abated in a measure 
their objection to snch interference and agreed that it might be made by the naval 
vessels of either country. 

Reference is made to the treaty concluded at Washington on the 7th of April, 
1862, between the United Stntes and Great Britain for the suppression of the slave 
trade, under which the joint policing of the seas by the naval vessels of the con- 
tracting parties was provided for. In this convention no limitation was imposed as 
to the part of the high seas of the world in which visitation and search of the 
merchant vessels of one of the contracting parties micht be made by a naval vessel 
of the other party. In the present case, however, the range within which visita- 
tion and search would be required is so limited, and the commerce there carried on 
BO insignificant, that it is scarcely thought necessary to refer to the slave-trade 
convention for a precedent, nor is it deemed necessary that the performance of police 
duty abeuld be by the naval vessels of the contracting parties. 
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In reganl to the trinl of ofifenden for violation of the proposed regnlatioiiB, pro- 
Yision might be made for such trial by handing over the alleged offender to the 
courts of his own country. 

A precedent for snch procedure is found in the treaty signed at the Hague on May 
6, 1^2, for regulating the police of the North Sea fisheries^ a copy of which is 
inclosed. 

I am, etc., T. F. Bayard. 

The Arbitrators will see that, so far, the diplomatic correspondence 
has resulted in this; that the first proposal to Great Britain of concur* 
rent regalations was acceded to by Lord Salisbury, and a draft of pro- 
posed regulations was requested by Mr. Phelps from Mr. Bayard, in 
order that he might more distinctly state the terms of the proposal to 
Lord Salisbury. Having obtained a draft of the proposed regulations, 
which provided for a close season over an area which I have already 
described, that was submitted to Lord Salisbury and met with his 
prompt assent. That, it will be perceived, made a <^ close period." 
between April 16 and November Ist. 

It was shortly after this, and if I am correct in my recollection, on 
or about the 5th of April, 1888, that Mr. Phelps left London and went 
to the United States for a while, and the affairs of the mission in IjOu- 
don were left in charge of Mr. White. There are some letters from 
Mr. White to Mr. Bayard which show the further progress of the 
negotiations. Mr. White, on the 7th of April, 1888, addresses Mr. 
Bayard. This is a telegram. Mr. White stated that on the following 
Thursday he was to meet Lord Salisbury und M. de Staal, etc: 

Mr. WhiU to Mr. Bayard. 

[Telegram.] 

Legation of the United States, 
London^ April 7, 1888, (Received April 7.) 

^* White stated that on the foUowing Thursday he was to meet Lord Salisbury 
uid M. de Staal to discuss the question of the protection of the seals. On April 7 
be had had an interview on the subject with M. de Staal, from whom he learned 
thattheRassian GoYemment wished to include in the proposed arrangement that 
part uf Behriug Sea in which the Commander Islands are situated, and also the sea 
of Okhotsk. Mr. White supposed that the United States would not object to this. 

On the same day he addresses this letter to Mr. Bayard : 

Mr. WUie to Mr. Bayard. 

No. 720.] Legation of the United States. 

London, April 7, 1888. (Received April 17.) 

Sir: Referring to your instmotions numbered 782 of Febniary 7 and 810 of March 
^inspecting the protection of seals in Behriug Sea, I have the honor to acquaint 
yoa that I received a private note from the Marquis of Salisbury this morning 
stating that at the request of the Russian embassador he had appointed a meeting 
» the foreign office next Wednesday, 11th instant, ''to discuss the question of a 
cloee time for the seal fishery in Behriug Sea," and expressing a hope that I would 
>D^e it convenient to be present, and I have replied that I shall be happy to attend. 

oQbflequently I saw M. de Staal, the Russian embassador, at his request. He 
wferred to the interviews which Mr. Phelps had had with him, of which I was, of 
coarne, cognizant, and stated th.at his full instructions on the subject would not 
'^^h London until to-night or to-morrow, and that he was about to leave town 
^til next Wednesday, but meanwhile he could say that his Government would like 
•Jflave the regulations which might be agreed upon for Behring Sea extended to 
that portion of the latter in which the Connnauder Islands are sitnated, and also to 
"J«8eaof Okhotsk (in which Kobben Island is sitnated). 

A« both these places are outside the limit laid down in your instruction numbered 
1^" (no*^ of longitude east from Greenwich), I have thought it best to send you the 
^l<!graiD, of which I inclose a copy herewith. 

I am, etc., Hbnrt White. 
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Then on tlie 20th of April, 1888, Mr. White again writes Mr. Bayard : 

Mr, White to Mr, Bayard. 

No. 725.] Legation of thk United States, 

London, Jpfil 20, 1888. (Received April 30.) 

Sir: Rcforrin;^ to yonr Instmctions Nos. 685, 782, and 810, to Mr. Phelps's dis- 
patches Nos. ()IH nnd 690, and to subsequent correspondence, I have the honor to 
acquaint you that 1 en I lid at the foreign office on the 16th instant for the purpose of 
disoussing with the Marquis of Salisbury and M. de Siaal, the Russian embassador, 
the details of the proposed conventional arrangement for the protection of seals in 
Bering Sea. 

M. de Staal expressed a desire, on behalf of bis Government, to include in the area 
to be protected by the convention the Sea of Okhotsk, or at least that portion of it 
in which Robben Island is situated, there bein^, he said, in that region large num* 
bers of seals, whose destruction is threatened in the same way as those in Behring 
Sea. 

.He also urged that measures be taken by the insertion of a clanse in the proposed 
contention or otherwise, for prohibiting the importation, by merchant vessels, into 
the seal-protected area, for sale therein, of alcoholic drinks, firearms, gunpowder, 
and dynamite. 

Lord Salisbiiry expressed no opinion with regard to the latter proposal, but, with 
a view to meeting the Russian GuvernmenVs wishes respecting the waters surround- 
ing Robben Island, he suggested that, besides the whole of Behring Sea, those 
portions of the Sea of Okhotsk and of the Pacific Ocean north of north latitude 47^ 
should be included in the proposed arrangement. 

This suggestion of Lord Salisbury's, therefore, carried the protected 
area further South. « 

Mr. Phelps. The suggestion of M. de Staal, you mean. 

Mr. Carter. No, of Lord Salisbury. Lord Salisbury's suggestion 
carried the protected area further South from the 50th parallel of lati- 
tude down as far as the point upon which my pointer rests (indicating' 
on map), and to include the whole of that part of the Pacific Ocean, so 
as to embrace not only the Commander Islands, but also Bobben Island 
in the Sea of Okotsk. 

His Lordship ^that is Lord Salisbury) intimated further tTiat the 
period proposed oy the United States for a close time from April 16th 
to November Ist might interfere with the trade longer than absolutely 
necessary for the protection of the seals, etc. 

The learned Arbitr$itors will perceive that at this point the communi- 
cating diplomats were so far agreed upon the subject that it was con- 
ceived by Lord Salisbury to be in a condition for the preparation of a 
draft convention. 

Afterwards, on the first of May, Mr. Bayard addresses Mr. White: 
and it is in answer to the last note of Mr. Wliite, which I have just 
read: 

Mr. Bayard to Mr. White. 

Na 864.] Department of State, WfUhington, May 1, 1888. 

Siu: Your dispatch No. 725 of the 20th ultimo stating the result of your interview 
with Lord Salisbury and the Russian embassador relative to the protection of seals 
in Behring Sea, and requesting further instructions as to their proposals, has been 
received. 
^ As you have already been instructed, the Department does not object to the inclu- 
sion of the Sea of Okhotsk, or so much of it as may be necessary, in the arrange- 
ment for the protection of the seals. Nor is it thought absolutely necessary to insist 
on the extension of the close season till the Ist of November. 

Only such a period is denired as may be requisite lor the end in view. But in order 
that success may be assured in the efforts of the various Governments interested in 
the protection of the seals, it seems advisable to take the 15th of October instead of 
the Ist as the date of the close season, although, as I am now advised, the 1st of 
November would be safer. 
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Mr. Bayard now suggests that it be made the 15tb of October, split- 
ting the diflerence, although he says the first of November would be 
safer. 

Mr. White, in his next note to Mr. Bayard mentions a farther stage 
which the matter had then reached. On the 20th of June, 1888, he 
thus writes: 

Mr, WhiUioMr. Bayard. 

No. 786.] Legation of thb Unftsd States, 

London f June ISO, 1888, (Received Juue 30.) 

Sir: I have the honor to inform yon that I availed myself of an early opportimity 
to ac(^Qaint the Marquis of Salisbury and the Russian ambassador of the receipt of 
your instructions numbered 864, of May 8, and shortly atterwnrds (May 16) his 
exe«lleiicy and I called together at the foreign office for the purpose of discussing 
with his lordship the terms of the proposed convention for the protection of seals in 
fiehring Sea. Unfortunately Lord Salisbury had just received a communication 
from the Canadian Government stating that a memorandum on the subject would 
shortly be forwarded to London, and expressing a hope that pending the arrival of 
that document no farther steps would be taken in the matter oy Her Majesty's Gov- 
ernment. Under these circumstances Lord Salisbury felt bound to await the Cana- 
dian memorandum before proceeding to draft the convention. 

I have inquired several times whether this communication from Canada had been 
noeiyed, but it has not yet come to hand. 1 was informed to-day by Lord Salisbury 
that an urgent telegram had been sent to Canada a week ago with respect to the 
delay in its expedition and that a reply had been received by the secretary of state 
for the colonies stating that the matter would be taken up immediately. I hope, 
therefore, that shortly after Mr. Phelps's return this Govemmeut will be in a con- 
dition to agree upon the terms of the proposed convention. 

1 have the honor to inclose for your information the copy of a question asked by 
Mr. Gourley and answered by Sir James Kergusson in behalf of the British Govern- 
ment with respect to the seal fishing in Behring Sea. 

I have, etc., Henry White. 

(For inclosure see Senate Ex. Doc. No. 106, Fiftieth Congress, second session, 
p. 103.) 

At this point an obstacle was for the first time interposed in the prog- 
ress of the negotiations which otherwise would in all probability have 
reunited in a final agreement between the two countries for the preser- 
ntion of the seals by establishing a close season over the area men- 
tioned, from the first of April to the 15th of October. 

Whether that protection would have been adequate is another question 
which I do not stop now to discuss; but that the convention would, 
except for the obstacle mentioned, have been concluded substantially 
^ecuriug those terms it seems to me there can be no reasonable doubt. 
The obstacle to it arose from a protest on the part of Canada. Lord 
Salisbury had— very properly, undoubtedly, as the Canadian people 
^eremore interested in the prosecution of pelagic sealing than others — 
sent some communication to the colonial Government in reference to the 
matter, and had received in response a statement, so far as we can 
gather from this letter of Mr. White, simply objecting to the final con- 
clusion of any such proposed arrangement. I think it may be worth 
^bile, in noting this response of Canada, to take a glance at the terms 
^ which Lord Salisbury made the communication to the Canadian 
poverament, which will be found in the Appendix, VoL 3 of the Brit- 
ish Case, p. 196: 

The Marquis of Salisbwy to Sir B, Morier, 

m 

^^•121.] FoKKiON Office, April 16, 1888. 

SiH: The Russian Ambassador and the United States Charge d' Affaires called 
"pon me this afternoon to discuss the question of thf3 seal fisheries in Behriiig's Sea, 
^^h had been brought into prominence by the recent action of the United States. 

The United States Qoverument had expressed a desire that ftome &^x««^m!&ixti W^^wVti 
^ urived at hetween the three Governments for the puxpo«A ot pxQ\vvVAXi\X!k% ^lojb 
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slanghter of the seals during tho time of breeding; and at my request, M. de Staal 
had obtained instractions from bis Governnieut on that question. 

At this preliminary discussion it was decided provisionally, in order to furnish a 
basis for negotiation, and without definitively pledging our Governments, that the 
space to be covered by the proposed Convention should be the sea between America 
and Russia north of the 47th degree of latitude; that the close time should extend 
from the 15th April to the iKt November; that during that time the slaughter of all 
seals should be forbidden; and vessels engaged in it should be liable to seizure by 
the cruizers of any of the three powers, and should be taken to the port of their 
own nationality for condemnation; that the traffic in arms, alcohol, and powder 
should be prohibited in all the islands of those seas; and that, as soon as the three 
Powers had concluded a Convention, they should join in submitting it for the assent 
of the other Maratime Powers of the northern seas. 

The United States Charge d'Affaires was exceedingly earnest in pressing on us the 
importance of dispatch on account of the incouceivable slaughter tliat had been and 
was still going on in these seas. He stated that, in addition to the vast quantity 
brought to market, it was a common practice for those engaged in the trade to shoot 
all seals they might meet in the open sea, and that of these a great number sank, so 
that their skins could not be recovered. 

I am, etc., Salisbury. 

The learned Arbitrators will now see the manner in which the negoti- 
ations pending between the two Governments was notified to the 
Canadian Government. 

Sir Charles Russell. That was to Sir Robert Morier. That waa 
to Russia, not to Canada. 

The President. Sir Robert Morier was in St. Petersburg. 

Mr. Foster. A copy of the same note was sent to Sir Lionel Sack- 
ville West. 

Mr. Carter. What Sir Charles Russell says may be true; but a copy 
of the same note was sent to Sir Lionel Sackville West at Washington. 

Sir Charles Russell. Yes; it was sent to Washington, not to 
Canada. 

The President. That is not a communication made to Canada. 
You spoke of a communication to the Canadian Government. Sir 
Lionel Sackville West was in Washinton. 

Mr. Carter. Yes; he was in Washington; but the evidence that 
the communication was sent to Canada is not derived from this note of 
Salisbury to Morier, and which was also sent to Sir Lionel Sackville 
West. I am in error in stating, if I did state, that that was the form 
in which Canada was apprised of the state of negotiations; but that 
at this time Canada was so apprised is stated in the communications 
which I have read. 

Mr. Justice Harlan. You will find on page 109 of the British Case, 
Appendix, Vol. Ill, the letter from the Colonial Office to the Foreign 
Office, in which Lord Knutsford acknowledges the receipt of the letter 
of the 20th, transmitting a copy of a dispatch addressed to Her Majes- 
ty's Ambassador at St. Petersburg. 

The President. That is the same dispatch that was sent to the 
Canadian Government. 

Mr. Justice Harlan. The answer of the Canadian Government is 
on page 212 of that volume. 

Mr. Carter. On page 199 of the third volume of the Appendix to 
the British Case, is found the following communication from the British 
Colonial Office to the Foreign Office: 

* Colonial Office to Foreign Office. 

No. 128.] Downing Stkeet, April f5, 1888, (Recelyed April 26.) 

Sir, I am directed by Lord Knutsfurd to acknowledge the veceipt of your letter 
of the 20th instant, transmitting a copy of a dispatch addressed to Her Majesty's 
Ambassador at St. Petersburg respecting the proposed establishment of a close time 
^r geala in Behring's Sea, 
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And that dispatch is the same as the one from the Marquis of Salis- 
bury to Sir Robert Morier, so that it did get from the Foreign Office of 
the British Oovernment to the Colonial Office and the receipt of it is 
thas acknowledged. 

The dispatch continues : 

In reply, I am to inclose, for the information of the Marquis of Salisbury, a copy 
of the extender of a telegram which was sent to the Governor-General of Canada, 
OD his Lordship's saggestion, inquiring whether the Dominion Government were 
aware 4)f any objection to the proposed arrangement. 

I aui also to inclose a copy of a dispatch from Lord Lansdowue, in the two con- 
cladiog paragraphs of which he points out that the probable effect of the proposed 
close time on the operations of the Canadian sealers would be to exclude them com- 
pletely from the rights which they have until lately eigoyed without question or 
iDolestation. 

In these circumstances, it is probable that the United States proposals may not 
be accepted by Canada without reserve, and Lord Knutsford would suggest that, 
pending the receipt of the observations of the Dominion Government in response to 
the invitation contained in his dispatch of the 8th March, referred to by Lord Lans- 
downe, no final action should be taken in the matter. 
1 am, etc., 

Robert G. W. Hebbebt. 

Lord KnuUfard to the MarquU of Lansdowne, 
[Inolosure 1 in N« 128.] 

Downing Street, April Bl, 1888. 

Nt Lord, I have the honour to acquaint you that I have this day telegraphed to 
yoQ, with reference to your dispatch of the 9th instant, that negotiations are pro- 
ceeding between Russia, the United States, and Great Britain with regard to the 
establishment of a close time, during which it would be unlawful to kill seals at 
nea, in any manner, to the north of tlie 47th parallel of latitude )>otween the coasts 
of Russia and America, and inquired whether your Government was aware of au.«* 
objection to the proposed arrangement. 

I added that, of /course, as regards Canadian waters, Canadian legislation wonld 
be neceasary. 

I have, etc., . Knutsfobd. 

We now perceive that the conclusion of the negotiations — 

Sir Charles Eussell. I beg pardon; but the dispatch referred to 
from Lord Lansdowne was on the 9th of April. 

Mr. Carter. Would you like to have me read it? 

Sir Charles Russell. It precedes the one you have read in point 
of time. I do not wish, however, to put you to any inconvenience. 

Mr. Carter. This is the enclosure from Lord Lansdowne who was 
the head of the Colonial Oflace in London: 

The MarquU of Lansdoume to Lord KnuUford. 

[InoloBore 2 in K* ISS.—Extract.] 

Government House, Ottawa, April P, 1888. * 

In reference to my despatch of the 29th March, I have the honour to inclose here- 
with copy of a telegram, dated the 5th instant, from the Attorney-General of British 
Columbia t(\ Sir John Macdonald, acquainting him that my telegram, of which a 
^Py was sent to you in the ahove despatch, had been published in the provincial 
press as a warning to sealing-vessels, and that there was reason to believe that these 
Jttsels h:^, in consequence of the intimation thus given, ceased to arm themselves 
for the purpose of resisting the cruizers of the United States. 

I have forwarded to you by this mail copies of a telegram received from Sir L. 
^est in reference to the probable action of these cruizers during the present season, 
^^ of a telegram aildressed to him by me in reply. 

1 observe that the information obtained by Sir Lionel West from Mr. Bayard, 
^hich is the same as that communicated to me in your telegraphic despatch of the 
oth instant, is merely to the effect that no orders have been issued by the United 
states for the ca})tnre of British ships fishing in the Behring's Sea. I need scarcely 
poiut out that this is not equivalent to an assurance that such vessels will not be 
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molested exoept when found within the 3>mile limiti anu that we are not informed 
whether any orders which have been already issued in this connection are or are not 
still in force. 

That is in reference to another topic, the request of Great Britain 
that instructions should be issued by the United States Government to 
its cruisers in the Bering Sea not to interfere with British vessels. 

He passes from that: 

I need scarcely point out that the close time for seals, referred to in yonr telegram, 
is created under a Statute of the United States, which is not obligatory except upon 
the subjects of that Power. The proposal contained in the inclosure to yonr Confi- 
dential despatch of the 8th March, 1888, for the adoption of a similar close season by 
British fishermen is at present receivin>? the careful consideration of my Goyernment. 
Such a close time could obviously not be imposed upon our fishermen withont notice 
or without a fuller discussion thnn it has yet undergone. You are aware that, during 
the close time enforced by the United States Statute, the seals, although protected 
from slaughter by the use of firearms, may be killed in great numbers on their breed- 
ing grounds by the persons who enjoy the monopoly of the trade under Concessions 
from the United States Govei*nmen't. The rest of the year these animals are, accord- 
ing to Mr. Bayard's statement in his despatch of the 7th of February, 1888, " supposed 
to spend in the open sea south of the Aleutian Islands,'^ where they are probably 
widely scattered and difficult to find. It would appear to follow that, if concurrent 
regulations based upon the Americam Law were to be adopted by Great Britain and 
the United States, the privileges enjoyed by the citizens of the latter Power would 
belittle if at all curtailed, while British fishermen would find themselves completely 
excluded from the rights which until lately they have enjoyed without question or 
molestation. 

In making this observation, I do not desire to intimate that my Government would 
be averse to entering into a reasouable agreement for protecting the fur-bearing 
animnls of the Pacific coast from extermination, but merely that a one-sided restric- 
tion such as that which appeared to be sug«^estcd in your telegram could not be 
suddenly and arbitrarily enforced by my Government upon the fishermen of this 
country. 

i have, etc., Lansdownk. 

It will now be perceived, let me repeat, that the ne£:otiation entered 
into between the United States and Great Britain, witTi every prospect 
at first of a favorable termination, bad been arrested in consequence of 
protest having been received from the Canadian Goveniment. I do 
not complain of that, or suggest its impropriety; I am merely stating 
the fact that it was arrested at that point and in consequence of that 
protest. 

The business continued in a condition of suspense iu consequence of 
that for a very considerable time; although, if I rightly remember, the 
United States on more than one occasion during the interim rather 
pressed the British Government to give a decided answer; but the next 
we hear of it — which is to the poitit I am engaged upon — is contained in 
Mr. Phelps' letter to Mr. Bayard of September 12th, 1888. Mr. Phelps 
had returned from his absence iu the United States and again taken 
.charge of the American embassy in London, and his communication is 
as follows to Mr. Bayard : 

Mr,, Phelpa to Mr. Bayard, 

N°. 825.] Legation of this Uioted Statrs, 

London, September 12th, 1888, (Received September 22.) 

Sir : Referrini^ to the subject of the Alaskan seal fishoTios, and to the previous cor- 
respondence on the subject between the Department and this legation, I have now 
the honor to acquaint you with the purport of a conversation which I held with Lord 
Salisbury iu regard to it on the 13th August. 

Illness, which has incapacitated me from business during most of the interval, has 
prevented my laying it before you earlier. 

One of the objects of the interview I then sought with his lordship was to urge 
the completion of the convention between the United States, Great Britain, and 
Bnsdia, which under your instructions had previously been the subject of discussion 
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betweeD the secretary for foreign affairs, the Rassian ambassador, and myself. This 

coDvention, as I have before advised you, had been virtaally agreed on verbally, 

exc«ptin its details; and the Russian as well as the United States Government were 

dwiroas to have it completed. The consideration of it had been suspended for com- 
manieation by the British Government with the Canadian Government, for which 
porpoflo an interval of several months had been allowed to elapse. During this time 
the attention of Lord Salisbury had been repeatedly recalled to the subject by this 
legation, and on those occasions the answer received from him was that no reply 
from the Canadian authorities had arrived. 

In the conversation on the 13th, above mentioned, I again pressed for the comple- 
tion of the convention, as the extermination of the seals by Canadian vessels was 
qudentood to be rapidly proceeding. His lordship in reply did not qnestion the 
propriety or the importance of taking measures to prevent the wanton destruction 
of BO valuable an industry, in which as he remarked, England had a large interest 
of itoown, bnt said that the Canadian Government objected to any such restrictions, 
and that until its consent could be obtained, Her Majesty's Government was not will- 
ing to enter into the convention; that time would be requisite to bring this about, 
and that meanwhile the convention must wait. 

It is very apparent to me that the British Government will not execute the desired 
convention without the concurrence of Canada. And it is equally apparent that the 
concnrrenoe of Canada in any snoh arrangement is not to be reasonably expected. 
Certain Canadian vessels are making a profit out of the destruction of the seal in 
the breeding season in the waters in question, inhuman and wasteful as it is. That 
it leads to the speedy extermination of the animal is no loss to Canada, because no 
part of these seal fisheries belong to that country; and the only protit open to it in 
connection with them is by destroying the seal in the open sea during the breeding 
time, although many of the animals killed in that way are lost, and those saved are 
worth much less than when killed at the proper time. 

Under these circnmstances, the Government of the United States must, in my 
opinion, either submit to have these valuable fisheries destroyed or must take meas- 
nree to prevent their destruction by capturing the vessels employed in it. Between 
these alternatives it does not appear to me tliere should be the slightest hesitation. 

Mnch learning has been expended upon the discussion of the abstract question of 
the right of metre elaumm. I do not conceive it to be applicable to the present case. 

Here is a valuable fishery, and a large and, if properly managed, permanent Indus- 
try, the proi>erty of the nations on whose shores it is carried on. It is proposed by 
wB colony of a foreign nation, in defiance of the joint remonstrance of all the conn* 
tries interested, to destroy this business by the indiscriminate slaughter and exter- 
minatioD of the animals in question, in the open neighboring se^, during the period 
of gestation, when the common dictates of humanity ought to protect them, were 
there no interest at all involved. And it is suggested that we are prevented from 
defending ourselves against such depredations because the sea at a certain distance 
^m the coast is free. 

The same line of argument would take under its protection piracy and the slave 
^e, when prosecnted in the open sea, or would justify one nation in destroying 
tlie commerce of another by placing dangerous obstructions and derelicts in the 
open sea near its coasts. There are many thinc^s that can not be allowed to be done 
<^Dtbe open sea with impunity, and against which every sea is mare claunum. And 
ue right of self deiense as to person and property prevail there as fully as else- 
where. If the fish ui)on the Canadian coasts could be destroyed by scattering poi- 
son in the open sea adjacent, with some small protit to those eugaged m it, would 
Canada, upon the just principles of international law, be held defenseless in such 

* case f Yet that process would be no more destructive, inhuman, and wanton than 
this. 

If precedents are wanting for a defense so necessary and so proper it is because 
precedents for such a course of conduct are likewise unknown. Tne best interna- 
tional law has arisen from precedents that have been established when the just occa- 
iioD for them arose, undeterred by the discussion of abstract and inadequate rules. 

Especially should there be no hesitation in taking this course with the vessels of 

* colony which has for three years harassed the fisheries of our country with con- 
stant captures of vessels engage<l in no violation of treaty or legal rights. The 
^Hj of nations has not deterred Canada from the persistent obstruction of justi- 
fiable and legitimate fishing by American vessels near its coast. What principle of 
'l^iproeity precludes us from putting an end to a pursuit of the seal by Canadian 
''^ips which is unjustifiable and illegitimated 

1 earnestly recommend, therefore, that the vessels that have been already seized 
while engaged in this business be firmly held, and that measures be taken to capture 
•nd hold every one hereafter found concerned in it. If further legislation is neces- 
^t it can donbtleas be readily obtained. 

There need be no fear bnt that a resolute stand on this subject will at once put an 
^d to the mischief complained of. It is not to be reasonably e^^^ecl^^ AJ^^X 0x^*0^ 

B S, PT XIX 9 
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Britain will either enconrage or snstain her colonies in condnot which she hersel 
concedes to he wrong and which is detrimental to her own interests as well as t< 
onrs. More than 10,000 people are engaged in London alone in the preparation o 
seal skins. And it is understood that the British Goyernment has requested tha 
clearances should not be issued in Canada for vessels employed in this business; bn 
the request has been disregarded. 

I have, etc., E. J. Phelps. 

The learned Arbitrators will perceive that Mr. Phelps, at least, cam< 
to the conclusion at this moment that the further progress of the nego 
tiation and any successful conclusion of it were impossible; and impoe 
sible in consequence of the intervention of Canada; and that an} 
assent to regulations which might be proposed, and which would hi 
effective for the purpose, would never be given by the Oanadian Gov 
emment. Whether he was right or wrong in that opinion upon hie 
part is not to my present purpose. It will perhaps be the subject o: 
future discussion; but it is safe to conclude from the correspondence 
that I have read to the Tribunal that the consummation of the negotia 
tion was arrested at this point — arrested by the intervention of Canada 
and I do not find anywhere in this correspondence any suggestion 
on the part of Canada of another, or different, or modified, scheme 
designed to accomplish the purpose of preserving the seals. I think 
there is no evidence that Canada had ever submitted any proposition 
of that sort. 



This brings us to the conclusion of what, I think, may properly 
enough be called the first stage of this controversy. It is a stage 
which embraces these leading features : the capture by the cruisers 
of the United States of British vessels engagfed in pelagic sealing; 
the objection and the protest of the British Government, the ground 
of objection being that it was an attempt to enforce a municipal law of 
the United States upon the high seas; an avoidance of any discussion 
of that question by Mr. Bayard ; a suggestion by him that the case was 
one of a peculiar property interest^ and a case for the exercise of an 
exceptional marine jurisdiction; but that it would be wisest and best 
to avoid a useless, and perhaps an irritating and abortive discussion, 
upon the questions of right, if the attention of nations could be called 
to the great fact that here was a useful race of animals, an important 
blessing to mankind, threatened with extermination by certain prac 
tices, and that, therefore, it should be the duty, as it was certainly the 
interest, of all nations to join pacifically in regulations designed U 
prevent the mischief. 

It includes the further feature that negotiations were set on foot foi 
the purpose of carrying out these pacific intentions of the Americac 
Minister; that they were received promptly in the most friendly man 
ner and in the same spirit by Lord Salisbury, British Secretary for For 
eign Affairs; that an agreement was substantially concluded between 
those parties which would have been carried into effect but for the objec 
tion interposed by Canada, a dependency of the British empire, whicli 
was most deeply interested in the carrying on of this pelagic sealing; 
that, so far as appears, no different scheme, no modified suggestion, 
designed to carry out the same object was ever formulated by the Gov- 
ernment of Canada, but that Canada remained in its condition of sim 
pie protest and objection to any scheme of prohibition such as had beec 
presented; and the cessation, apparently final, of the negotiation li 
coz^segnence of that objection. 
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Those are the principal featares of what I have thought fit to call 
the first 8t4ig€ id this controversy. 

^ow let me pass to the second. 

Senator Morgan. Mr. Carter, do yon understand that a British 
subject residing in Canada has the right, in a diplomatic sense, an 
international sense, to the protection of two Governments f 

Mr. Carter. Canadian and British ? 

Senator Morgan. Canadian and Biitish. 

Mr. Carter. I never thought of that; and any opinion I might give 
npon it would be of little value now. In the course of such reflections 
as I have given to these questions, it has not yet occurred to me that 
that was material. 

Senator Morgan. The difQculty, I would suggest, that occurs to my 
mind is this: I can very well understand how a British subject is enti- 
tled to the protection of the British Crown and Government in respect 
tohis national relations; but I do not understand how the Canadian 
GoTernmeut, as a Government, can interpose to protect British sub- 
jects within Canada, against an avowed policy of the British Govern- 
ment. 

Mr. Garter. I had not supposed that the Canadian Government was 
SQch a Government as could, in any sovereign capacity, or diplomatic- 
ally, commnnicate with other Governments, or assert any rights in 
respect to other Governments. I had supposed that the colonies of the 
British Empire occupied substantially some such position as the States 
of the American Union occupy towards the United States Government, 
and tbat the citizens of Canada in reference to any defence which they 
mi^ht desire to make against the acts of other Governments, would be 
obliged to appeal to the imperial authority; that their own colonial 
Govemment was not able to give them any protection. They might 
appeal to their own Government in the first instance, but that Govern- 
ment, I suppose, would have, in turn, to appeal to the imperial authority. 
That is what I should suppose the state of the case was; but I may be 
in error about that. 

Sir John Thompson. Like most British subjects Canadians have a 
nghtto express their opinion on matters afiecting their own interests; 
and the Canadian GovtBrnment has the means of expressing that opinion 
to the British Government. 

Mr. Cart£R. — I should suppose so; yes. A citizen of Canada has 
the right of every subject of Great Britain to express his opinion upon 
all subjects of British policy, I suppose, if any such policy should hap- 
pen to bear heavily upon him; and his own Government furnishes, 
donbtless, an instrumentality through which he can communicate that 
«ipres8ion. 

Sir John Thompson. By which he can claim the protection of the 
British Government. 

Mr. Carter. By which he can claim the protection. I should sup- 
pose that. 

There were some incident'a] matters connected with this first stage 
of the controversy, and which occurred during the discussions in rela- 
tion to it, whi<;h make a figure, but an unimportant figure, in it. For 
instance, there were claims for damages made by the British Govern- 
nient growing out of the seizures, and those claims were persisted in, 
and from time to time made the subject of demand and of diplomatic 
communication. In the next place there were further seizures made in 
^eyear 1888; but the vessels which were seized in 1888 were all released 
^om seizure with the exception of one, which was the W. P. Saywar^^ 

Sir lUc^AitD Webster. You mean 1887, not 18&8, 



36 ORAL ARGUMENT OF JAMES C. CARTER; ESQ. 

Mr^ Carter. I mean 1887. In 1887 tbere were several — five I think- 
British vessels seized. All of them were released. Upon what ground 
they were released, whether technical, or for the reason that it wj 
thought the pending negotiation would be better advanced if causea 
irritation were removed, I will not undertake to say. They. were in fa 
released. 

Sir Charles Russell. There were seven seizures. 

Mr. Carter. Seven seizures. My statement was true that they wei 
all released but one. I think that one was the W. P. Sayward. Sh 
was carried in, libeled at Sitka, I suppose, and condemned; and fron 
the decree condemning her an appeal was taken to the Supreme Oour 
of the United States ; and the question of the rightfulness of the seizor^ 
was sought to be raised there. 
. It was not an appeal that was taken. I am in error in stating tha 
an appeal was taken. The time for appealing had been allowed to pass 
and no ap])eal could be taken ; but counsel thereupon resorted to anothe 
method which they thought might be effective to raise the questioi 
whether these seizures were rightful or not, and determine it as i 
judicial question. They took the ground that the seizures beiug oul 
side of the municipal jurisdiction of the United States, and standiH; 
upon a law of the United States, the court was without jurisdictioi] 
and therefore they applied to the Supreme Court of the United State 
for a writ of prohibition upon the inferior tribunal to prevent it iroi 
executing the decree which had been made. 

The application to the United States Supreme Court for this writ ( 
prohibition was denied, and thus that Court disaffirmed the right < 
this applicant to raise this question in such a way. It is unneeessar 
for me to go particularly into the grounds upon which the opinion wa 
based, especially as one of the learned Arbitrators happened to be on 
of the Justices sitting on the Supreme Court Bench at that time am 
participated in the decision, so that he can, of course, fully acquain 
the learned Arbitrators with the grounds on which the action of th( 
Supreme Court was had. 

And, finally, in stating the features of this first stage of the contro 
versy, let me say that while, so far as the representatives of Greai 
Britain and the United States were concern^, the attempt at ai 
accommodation by means of an agreed system of regulations failed 
yet all parties were at all times agreed upon the prime necessity anc 
obligation, as it were, of both governments, to take some measun 
or other which should have the effect of preserving the seals froB 
destruction. 

Now let me pass to the second stage of the controversy. On the 4tl 
of March, 1889 Mr. Harrison succeeded Mr. Cleveland in the office o: 
President, and, of course, as happens on these occasions in America 
there was a sort of revolution in the administration of the various 
Departments. Mr. Bayard was succeeded in the State Department bj 
Mr. Blaine, and there was a new American Minister to London. Pres 
ident Harrison, as required by the Statutes of the United States, yen 
soon after his inauguration, made a general proclamation prohibltiui 
all pursuit of seals in the waters of Alaska, and, presumably, instrac 
tions were also given to the United States cruisers to put the provisioiH 
of the law into force. It will be recollected that some two years W 
now elapsed since the beginning of negotiations upon this subject- 
nearly two years. They were initiated in the summer of 1887 and th< 
spring of 1889 had now arrived. The proclamation having been niad< 
and instructions given, there followed, early in the sealing seasoUj th< 
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arrest of British sealers again, and that action was followed by renewed 
protests on the part of the British Governmeut. I call the attention 
of the Tribunal to the letter of Mr. Edwardes to Mr. Blaine. Mr. 
Edwardes was then in charge of the British mission at Washington. 
He was actually at Bar Harbor. The letter is on page 195, in the first 
Yolame of the Appendix of the American Oase. 

Mr. Edwardes to Mr, Blaine, 

Bar Hasbor, August ^4, 1889, 

Sir: In accordance with instructions which I have received from Her Majesty's 
Principal Secretary of State for Forci^ AttairSy I have the honor to state to j'ou 
that repeated rnmors have of late rcaclied Her M^ijesty's Government that United 
States cruisers have stopped, searched; and even seized British vessels in Behring 
Sea outside of the three-raile limit from the nearest land. Although no official con- 
finnation of these rumors has reached Her Majesty's Government, there appears to 
be DO reason to douht their authenticity. 

I am desired by the Marquis of Sali»bury to inquire whether the United States 
GoTenimeot are in possession of similar informaiion, and further, to ask that 
stringent instractions may be sent by the United States Government, at the earliest 
moment, to their officers, with the view to prevent the possibility of such occur- 
rences taking place. 

In continuation of my instmotion I have the honor to remind you that Her 
Majesty's Government received very clear assurances last year from Mr. Bayard, at 
that time Secretary of State, that pending the discussion of the general questions at 
iasoeno further interference should take place with British vessels in Behring Sea. 

In conclusion, the Marquis of Salisbnry desires me to say that Sir Julian Paunce- 
fote, Her Majesty's Minister, will be prepared on his return to Washin^pton in the 
autumn to discuss the whole question, and Her Majesty's Government wish to point 
OQt to the United States Government that a settlement can not but be hindered by 
uy measures of force which may be resorted to by the United States. 
I have, etc., 

H. G. Edwardks. 

The learned Arbitrators will see what the situation was at this par- 
ticular time. The vessels which had been seized in 1887, with the 
exception of one, the "Say ward", which I have mentioned, had been 
released. The negotiations were pending and during 1888 no new 
seizures had been made. What that was in consequence of, it is not 
iniportant to state. It may have been that such a course was thought 
on the part of the American Government to be likely to cause irrita- 
tion which would tend to prevent the adjustment which they sought of 
the question. At all events, none were made in 1888. 

Mr. Cleveland and Mr. Bayard, his Secretary of State, under whose 
auspices that policy of conciliation had been adopted and pursued, 
^ere now out of office. They were succeeded by President Harrison 
and Mr. Blaine as Secretary of State, of course under the obligation to 
enforce the laws and policy of the United States. The negotiation for 
a settlement appeared to be in a state of suspended animation, and 
^ith no particular prospect of being renewed; and, therefore, the 
course of the United States under these circumstances was to re-adopt 
the policy of enforcing the prohibi tion of pelagic sealing. That brought 
the subject again to the attention of the British Government and led 
te protests on its part. Those protests included the suggestion that 
assurances had formerly been given by Mr. Bayard that no further 
^izures would be made pending the discussion. It is not important to 
^y purpose here, but I must remark that it is denied that such assur- 
ances were given, and I do not think there is any evidence of them. 
^^rd Salisbury doubtless thought so. 

. In the next place the request of the British Government was that 
instructions should be given to prevent any recurrence of those seizures. 
This suggestion could not very well be made in the then ex.istii\^ ^t^dtt^ 
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of business, without the expression of some desire or intention < 
reopening the negotiations for the adjustment of the matter, and theiN 
tore the letter also contained this: "The Marquis of Salisbury desire 
me to say that Sir Julian Pauncefote, Her Majesty's Minister, will l 
prepared on his return to Washington in the autumn, to discuss tb 
whole question, and Her Majesty's Government wish to point out to tb 
United States Government that the settlement cannot but be hindere 
by any measures of force which may be resorted to by the Unite 
States". 

The business was new to Mr. Blaine, and the whole subject wa 
doubtless new to him. He answered Mr. Edwardes. His answer 
short: 

Mr, Blaine to Mr, Edwardea. 

Bar Harbor, August id, 1889. 

Sir: I have the honor to acknowledge tbe receipt of your communicatiou of th 
date, conveying to me tbe intelligence "that repeated rumors have of late reachc 
Her Majesty's Government that United States cruisers have stopped, searched, an 
even seized British vessels in Behrin;; Sea outside the 3-mile limit from the nearet 
land.'' And you add that, ''although no official confirmation of these rumors ha 
reached Her Majesty's Government, there appears to be no reason to doubt tbei 
authenticity." 

In reply I have the honor to state that the same rumors, probably based on trntb 
have reached the Government of the United States, but that up to this date ther 
has been no official communication received on the subject. 

It has been and is the earnest desire of the President of the United States to hav 
such an adjustment as shall remove all possible ground of misunderstanding wit! 
Her Majesty's Government concerning tbe existing troubles in the Behring Sea; an* 
the President believes that the responsibility for delay in the adjustment can no 
be properly charged to the Government of the United States. 

I beg yon will express to the Marquis of Salisbury the gratification with whic! 
the Government of the United States learns that Sir Julian Pauncefote, Her Majec 
tv's Minister, will be prepared, on his return to Washington in the autumn, to discas 
the whole question. It gives me pleasure to assure yon that the Government of th 
United States will endeavor to be prepared for the discussion, and that, in th 
opinion of the President, the points at issue betweim the two GoTernments ai 
capable of prompt adjustment on a basis entirely honorable to both. 
I have, etc.; 

James G. Blaine. 

But Mr. Edwardes pressed for a more categorical answer to his iiot< 
On the 12th of September he writes: 

Mr, Edwardes to Mr, Blaine. 

Washington, September IS, 1889, 

My Dear Mr. Blaine: I should be very much obliged if you would kindly 1^ 
me know when I may expect an answer to the request of Her Majesty's Governmeu 
which I had the honor of communicating to you in my note of the 24th of Augns 
that instructions may bo sent to Alaska to prevent the possibility of the seizure 
British ships in Behring Sea. Her Majesty's Government are earnestly awaiting t1 
reply of the United States Government on this subject, as the recent repoits 
seizures having taken place are cansing much excitement both in England and 
Canada. 

I remain, etc., H. G. £dwar]>bs» 

Mr. Blaine answers that: 

Mr. Blaine to Mr. Edwardes, 

Bar Harbor, September 14, 1889 * 

Sir : I have the honor to acknowledge the receipt of your personal note of the iS 
instant, written at Washington, in which yon desire t-o know when you may exp* 
an answer to the request of Her Majesty^s Government, **that instructions* may^ 
sent to Alaska to prevent the possibility of the seizure of British ships in Behri^ 
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I had snpposed that mj Dote of Angust 24 would satisfy Her Majesty's Govern- 
ment of the President's earnest desire to come to a friendly agreement touching all 
Butten at issue between the- two Governments in relation to Behring Sea, and I had 
further snpposed that your mention of the offloi»l instruction to Sir Julian Pannoe- 
fote to proceed, immediately after his arrival in October, to a full discussion of the 
qQeition, removed all necessity of a preliminary correspondence touching its merits. 

fieferring more particularly to the question of which you repeat the desire of your 
GoTeniment for an answer. I have the honor to inform you that a categorical response 
▼cold have been and still is impracticable — unjust to this Government, and mis- 
leadinj? to the 6oveT;pment of Her Majesty. It was therefore the Judgment of the 
Pr^BJdent that the whole subject could more wisely be remanded to the formal dis- 
nusion so near at hand which Her Majesty's Government has proposed, and to which 
the Government of the United States has cordially assented. 

It is proper, however, to add that any instruction sent to Behring Sea at the time 
of your original request, upon the 24th of August, would have failed to reach those 
▼aters before the proposed departure of the vessels of the United States. 
I have, etc., 

Jamks G. Blaike. 

Thesie letters, it will certainly be agreed, are diplomatic — oue party 
pressing for an answer to a question, and the other gently deferring it 
and looking to a period when a more satisfactory discussion should be 
bronght on. 

Sir Charles Eussell. The next letter from Lord Salisbury is 
important. 

Mr. Cabteb. I have not marked it as important, but if you tliink so 
Sir Charles, I will be glad to read it. 

Sir Chables Eussell. I wish you would. It is on the same page, 
197. 

Hr. Cabteb. I will do so. It is irom Lord Salisbury to Mr. Ed wardes 
and a copy was left at the Department of State. 

The Marquii of SalUhury to Mr. Edwardea, 
[Loft St the Bepartmeot of State by Mr. Ed wardes]. 

Foreign Office, Ooioher g, 1889. 

8re: At the time when the seizures of British ships hnnting seals in Behring's 
8tt during the years 1886 and 1887 were the snhjects of discussion the Minister of 
^llDited States made certain overtures to Her Majesty's Government with respect 
^ the institation of a close time for the seal fishery, for the purpose of preventing 
^0 extirpation of the species in that part of the world. Without in any way admit- 
ting that considerations of this order could Justify the seizure of vessels which were 
^nigressing no mle of international law, Her Majesty's Government were very 
'^y to agree l^at tiie suhject was one deserving of the gravest attention on the 
P&Ttof all the governments interested in those waters. 

Th« Rassian Government was disposed to join in the proposed negotiations^ hut 
^ey were suspended for a time in consequence of ohjections raised by the Dominion 
of Canada and of doubts thrown on the physical data on which any restrictive legis- 
htion must have been based. 

Her Majesty's Government are fully sensible of the importance of this question, 
*Bd of the great value which will attach to an international agreement in respect 
^iti and Her Majesty's representative will be furnished with the requisite instruc- 
^OQi in case the Secretary of State should be willing to enter upon the discussion. 

YoQ will read this dispatch and my dispatch No. 205, of this date, to the Secretary 
<>f State, and, if he aboald desire it, you are authorized to give him copies of them. 
I am, etc., 

Salisbury. 

Tea, it is qnite important, and I am obliged to my learned friend for 
the suggestion that it be read. 

These demands by the British Government, occasioned by the new 
seizures, and this sort of diplomatic correspondence having been begun, 
during which preliminaries the new Government of the United States 
^as occupied in considering, the proper attitude to be taken, Mr. Blaine, 
filially, on the 22nd of January, 1890, addressed Sir Julian Pauncefote 
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and delivered to him the result of the consideration and reflection 
which President Harrison had given to the subject. This is on the 22nd 
of January, 1890. 

Sir Oharles Eussell. If you will pardon me one moment you have 
only read one of those two despatches to which I referred. One was 
the one I requested, and the other immediately followed it. 

Mr. Carter. I did not intend to read it unless you desired it. 

Sir Charles Bussell. Not at all. Do not go to that trouble. 

Mr. Carter. I now read the letter of Mr. Blaine, January 22, 1890: 

Mr, Blaine to Sir Julian Pauncefote. 

Department of State, Washinglonf January iftP, 1890, 

Sir: Seyeral weeks bave elapsed since I had the honor to receive throngh the handi 
of Mr. Edwardes copies of two dispatches from Lord Salisbury complaining of tha 
course of the Unit<^d States revenue-cutter Hush in intercepting Canadian vessel 
flailing under the British flag and engaged in taking fur seals in the waters of th 
Behring Sea. . 

Subjects which could not be postponed have engaged the attention of this Depari 
ment and have rendered it impossible to give a formal answer to Lord Salisbury 
until the present time. 

In the opinion of the President, the Canadian vessels arrested and detained in tti 
Behring Sea were enjo^aged in a pursuit that was in itself contra honos mores, a pursa 5 
which of necessity involves a serious and permanent injury to the rights of tti 
Government and people of the United States. To establish this ground it is nc 
necessary to argue the question of the extent and nature of the sovereignty of tbi 
Government over the waters of the Behring Sea; it is not necessary to explain, cei 
tainly not to define, the powers and privilcffes ceded by His Imperial Majesty tli 
Emperor of Russia in the treaty by which the Alaskan territory was transferred t* 
the United States. Tbe weighty considerations growing out of the acquisition o 
that territory, with all the rights on land and sea inseparably connected therewith, 
may be safely left out of view, while the grounds are set forth upon which thifi 
Government rests its justification for the action complained of by Her Majesty's 
Government. 

It can not be unknown to Her Majesty's Government that one of the roost valuable 
sources of revenue from the Alaskan posHcssions is the fur-seal fisheries of tbe 
Behring Sea. Those fisheries had been exclusively controlled by the Government oi 
Russia, without interference— or without question, from their original discovery 
until the cession of Alaska to the United States in 1867. From 1867 to 1886 the 
possession in which Russia had been undisturbed was enjoyed by this Government 
also. There was no interruption and no intrusion from any source. Vessels fron 
other nations paasing irom time to time through Behring Sea to the Arctic Ocean in 
pursuit of whales bad always abstained from taking part in the capture of seals. 

This uniform avoidance of all attempts to take fur seal in those waters had been t 
constant recognition of the right held and exercised first by Russia and subsequentlj 
by this Government. It has also been the recognition of a fact now held beyonc 
denial or doubt that the taking of seals in the open sea rapidly leads to theii 
extinction. This is not only the well-known opinion of experts, both British anc 
American, based upon prolonged observation and investigation, but the fact hac 
also been demonstrated in a wide sense by the well-nigh totii.! destruction of all sea 
fisheries except the one in the Behring Sea, which the Government of the Unitec 
States is now striving to preserve, not altogether for the use of the American peoph 
but for the use of the world at large. 

The killing of seals in the open sea involves the destruction of the female in com 
mon with the male. The slaughter of the female seal is reckoned as an imniediati 
loss of three seals, besides the future loss of the whole number which the bearing 
sen] may produce in the successive years of life. The destruction which results fron 
killing seals in the open sea proceeds, therefore, by a ratio which constantly* an( 
rapidly increases, and insures the total extermination of the species within a vet} 
brief period. It has thus become known that tbe only proper time for the Slangbtei 
of seals is at the season when they betake themselves to the laud, because the lane 
is the only place where the necessary discrimination can be made as to the age an( 
sex of the seal. It would seem, then, by fair reasoning, that nations not possessing 
the territory upon which seals can increase their numbers by natural growth, anc 
thus aft'ord an annual supply of skins for the use of mankind, should refrain fron 
the slaughter in open sea where tbe destruction of the species is sure and swift. 

After the acquisition of Alaska tlie Government of the United States, througl 
competent agents working under the direction of the best experts, gave carefu! 
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attentioii to the improvement of the seal fisheries. Proceeding by a close obedience 
to the laws of natnre, and rigidly limiting the nnmber to be annually slaughtered, 
the GoYernment sticceeded in increasing the total nnmber of seals and adding cor- 
respondingly and largely to the valne of the fisheries. In the course of a few years 
of intelligent and interesting experiment the nnmber that coald be safely slaugh- 
tered was fixed at 100,000 annually. The Company to which the administration of 
the fisherioB waa intrusted by a lease from this Government has paid a rental of 
150,000 per annum, and in addition thereto |2.62^ per* skin for the total number 
taken. The skins wore regularly transported to London to be dressed and prepared 
for the markets of the world, and the business had grown so large that the eaminga 
of English laborers, since Alaska was transferred to the United States, amonnt in 
the ftfr|rregate to more than $12,000,000. 

The entire business was then conducted peacefully, lawfully, and profitably — 
profitably to the United States for the rental was yielding a moderate interest on 
the large sum which this Government had paid for Alaska, including tlie rights now 
ati»ae; profitably to the Alaskan Company, which, under governmental direction 
and restnction, had given unwearied pains to the care and development of the fish- 
eries; profitably to the Aleuts, who were receiving a fair pecuniary reward for their 
labors, and were elevated from semisavagery to civilization and to the enjoyment of 
lehnoli and churches provided for their benefit by the Government of the United 
States; and, last of all, profitably to a large body of English laborers who had con- 
stant employment and received good wages. 

This, in brief, was the condition of the Alaska fur-seal fisheries down to the year 
1886. The precedents, customs, and rights had been established and enjoyed, eitlier 
hy Rossia or the United States, for nearly a century. The two nations were the 
only powers that owned a foot of land on the continents that bordered, or on the 
islands included within, the Behring waters where the seals resort to breed. Into 
thii peaceful and secluded field of labor, whose benefits were so equitably shared by 
the native Aleuts of the Pribilof Islands, by the United States, and by England, 
eertain Cana€lian vessels in 1886 asserted their right to enter, and by their ruthless 
conrse to destroy the fisheries and with them to destroy also the resulting industries 
which are so valuable. The Government of the United States at once proceeded to 
check this movement, which, unchecked, was sure to do great and irreparable harm. 

It was cause of unfeigned snrprise to the United States that Her Majesty's 
Goremment shonld immediately interfere to defend and encourage (surely t« encour- 
age by defending) the course of the Canadians in .disturbing an industry which had 
been carefully developed for more than ninety years under the flags of Russia and 
the United States— developed in such a manner as not to interfere with the public 
rights or the private industries of any other people or any other person. 

Whence €lia the ships of Canada derive the right to do in 188iS that which they 
had refrained from doing for more than ninety years f Upon what grounds did her 
Majesty's Qovemment defend in the year 1886 a course of conduct in the Behring 
ficft wbich she had carefully avoided ever since the discovery of that seaf By what 
Kttoning did Her Majesty's Government conclude that an act may be committed 
with impunity against the rights of the United States which had never been 
Attempted against thb same rights when held by the Russian Empire f 

So great has been the injury to the fisheries from the irregular and destructive 
•hnghter of seals in the open waters of the Behring Sea by Canadian vessels, that 
whereas the Government bad allowed 100,000 to be taken annually for a series of 
y^rs, it is DOW compelled to reduce the number to 60,000. If four years of this vio- 
lation of natural law and neighbor's rights has reduced the annual slaughter of seal 
^y 40 per cent, it is easy to see how short a period will be required to work the total 
^estnfction of the fisheries. 

The ground upon which Her Majesty's Government justifies, or at least defends 
the coarse of the Canadian vessels, rests upon the fact that they are committing 
their acts of destruction on the high seas, viz, more than 3 marine miles from the 
shore line. It is doubtful whether Her Majesty's Government would abide by this 
mleif the attempt were made to interfere with the pearl fisheries of Ceylon, which 
extend more than 20 miles from the shore line and have been, enjoyed by England 
without molestation ever since their acquisition. So well recognized is the British 
ownership of those fisheries, regardless of the limit of the three-mile line, that Her 
Majesty's Government feels authorized to sell the pearl-fishing ri^ht from year to 
ywtttothe highest bidder. Nor is it credible that modes of fishing on the Grand 
i^nkB, altogether practicable but highly destniotive, would be justified or even per- 
mitted by Great Britain on the plea that the vicious acts were committed more than 
3 miles from shore. 

There are, according to scientific authority, ''great colonies of fish" on the "New- 
l^nndland banks." These colonies resemble the seats of gi'cat populations on land. 
They remain stationary, having a limited range of water in which to live and die. 
*i^theie great ** colonies" it is, according to expert Judgment, comparatively easy to 
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explode djuamite or giant powder in sncb manner as to kill rast qnantities of fisS 
and at the same time destroy countless numbers of egg^. Stringent laws have bee 
neci'ssary to prevent the taking of fish by the ose of dynamite in many of the riye^: 
and lakes of the United States. The same mode of fishing could readily be adopts 
with effect on the more shallow parts of the banks, but the destruction of fisn - 
proportion to the catch, says a high authority, might be as great as ten thousand - 
one. Would Her Majesty's Government think that so wicked an act could not 1 
prevented and its perpetrators punished simply because it had been committed ocx 
side of the 3 mile linef 

Why are not the two cases parallel f The Canadian vessels are engaged in ^' 
taking of fur seal in a manner that destroys the power of refiroduction and insu-x 
the extermination of the species. In exterminating the species an article usefuL 
mankind is totally destroyed in order that temporary and immoral gain may 
acquired by a few persons. By the employment of dynamite on the banks it is s» 

Srobable that the total destruction of fish could be accomplished, but a serioi 
iminntionof a ralnable food for man might assuredly result. Does Her Msjest^j 
Government seriously maintain that the law of nations is powerless to prerent svc 
Tiolation of the common rights of man f Are the supporters of justice m all naticxD 
to be declared incompetent to prevent wrongs so odious and so de sira ctiv e t 

In the judgment of this Government the law of the sea is not lawlessness. "No: 
can the law of the sea and the liberty which it confers and which it protects be per 
▼erted to justify acts which are immoral in themselves, which inevitably tana t^ 
results against the interests and against the welfare of mankind. One step beyonc 
that which Her Majesty's Government has taken in this contention, and piracy linds 
its justification. The President does not conceive it possible that Her Majesty'^ 
Government could in fact be less indifferent to these evil results than is the Govern^ 
ment of the United States. But he hopes that Her Majesty's Government will, aftci 
this frank expression of views, more reSudily comprehend the position of the Govern- 
ment of the United States touching this serious question. This Government hafl 
been ready to concede much in order to adjust all differences of view, and has, in the 
judgment of the President, already proposed a solution not only equitable but gen- 
erous. Thus far Her Majesty's Government has declined to accept the proposal of 
the United States. The President now awaits with deep interest, not unmixed witl 
solicitude, any proposition for reasonable adjustment wnich Her Majesty's Govern- 
ment may submit. The forcible resistance to which this Government is oonstraine<3 
in the Behring Sea is, in the President's judgment, demanded not only by the 
necessity of defending the traditional and long-established rights of the United 
States, but also the rights of good government and of good morals the world over. 

In this contention the Government of the United States has no occasion and nc 
desire to withdraw or modify the positions which it has at any time maintained 
against the claims of the Imperial Government of Russia. The United States wil 
not withhold from any nation the privileges which it demanded for itself whei 
Alaska was part of the Russian Empire. Nor is the Government of the United Statei 
disposed to exercise in those possessions any less power or authority than it wai 
willing to concede to the Imperial Government of Russia when its sovereignty 
extended over them. The President is persuaded that all friendly nations will ooik 
cede to the United States the same rights and privileges on the lands and in th' 
waters of Alaska which the same friendly nations always conceded to the Empire m 
Rnssia. 

I have, etc., Jamks G. Blains. 

The President. If you please, Mr. Carter, you may continue yon. 
argument to-morrow. 
Tribunal adjourned until Thursday, April 13th at 11.30 a. m. 

EIGHTH DAY, APRIL 13™, 1893. 

The Tribunal met pursuant to adjournment. 

The President. Mr. Carter, when you are ready to continue yoca 
argument, we will hear you with pleasure. 

Mr. Carter. Mr. President, when the Tribunal adjourned yesterd^ 
I was engaged in explaining the leading features of what I called Hcm 
second stage of the controversy j which commenced with the beginnicm 
of the administration of President Harrison. I had in substaa<- 
brought out, or endeavored to bring out, these features: that for 
considerable period of time prior to the accession of President Harx* 
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son tlie negotiations which had been entered into between the two 
Governments had been interrupted in consequence of the objection of 
Canada, and they were in a state of suspended animation, so to speak, 
with 1)0 immediate prospect of their being renewed; that under these 
circuDistauces President Harrison felt it his duty to issue the procla- 
mation required of him by law, forbidding all pelagic sealing in the 
waters of Alaska; that that proclamation was followed by additional 
fieiznres, and those seizures brought renewed protests from the British 
Government, and thus the controversy was renewed; that the demands 
of the British Government consequent upon the seizures were repeated 
from time to time, and some pressure was exerted upon the United 
States for the purpose of inducing the Government to issue instruc- 
tions to prevent the further interference with British vessels engaged 
in pelagic sealing; that while this was going on, the Government of 
President Harrison took the whole subject into consideration, and 
finally the views of the Government were expressed in a note by Mr. 
Blaine to Sir Julian Pauncefote, with the reading of which the session 
of yesterday was concluded. 

The Tribunal will have observed that Mr. Blaine in this quite long 
note stated rather fully the substantial ground upon which the Govern- 
ment of the United States placed itself. Those grounds had not been 
theretofore stated. They had been hinted at and intimated by Mr. 
Secretary Bayard in his instructions to the American Ministers at for- 
eign Governments designed to call the attention of those Governments 
to the subject with the view that some amicable adjustment of the 
matter might be made without any resort to discussions upon which 
differences of opinion might be entertained. He avoided, in other 
words, all discussion of the grounds of right upon which the United 
States placed itself. That discussion of the grounds of right, that 
statement of the attitude and position of the United States Govern- 
ment was made for the first time by Mr. Blaine in the note which I 
fead just at the close of yestiCrday's session. In substance those 
{^rounds were that the United States was carrying on an industry in 
connection with these seals, caring for them, cherishing them, taking 
the natural increase from the herd and preserving the stock on the 
Pribilof Islands; that this was an industry advantageous not only to its 
lessees but, what was of much more importance, advantageous to man- 
kind; that the pursuit of pelagic sealing threatened that industry with 
deatniction, destruction not only to the interests of the United States 
^nd its citizens, but also to the larger interests of mankind; that it 
was essentially and absolutely wrong, and should not be permitted; 
and therefore that the United States had a right to prevent it, when, 
added to its essentially destructive and illegitimate character, it had 
this injurious effect upon a special industry and right of the United 
States. Those were the grounds upon whi(;h the case of the United 
States was put by Mr. Blaine, and put by him, as I have already said, 
for the first time in that full and complete form. 
. After the receipt of that note by Sir Julian, he addressed the follow- 
^^g brief communication to Mr. Blaine, which is found on page 204 of 
the American Appendix; 

Sir Julian Pauncefote to Mr, Blaine, 

Washington, Fehruary 10 j 1S90, 

Sir: Her Majesty's GoTernment hare had for sometime under their consideration 
*^.^ suggestion made In the conrso of our interviews on the qnestion of the seal fish- 
^^esin Behring's Sea, that it might expedite a settlement of the controversy if the 
^^partite negotiation respecting the estahlishment of a cLoae tinxQ for tho&Q tiiahArlM 
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ivlnch were conimeuced in London in 1888, but was suspended owing to varions 
canses, sbonld be resumed in Wasbinij^ton. 

I now have the honor to inform yon that Her Majesty's Government are willing to 
adopt this suggestion, and if agreeable to your Government will take steps concur- 
rently with them to invite the participation of Russia in the renewed negotiations. 
I have, etc., 

Julian Pauncefotk. 

Here we find a suggestion from the Government of Great Britain that 
tlie original negotiations, which had been interrupted from various 
causes, should be renewed in the city of Washington and that sugges- 
tion was accepted by Mr. Blaiue. After that it appears that some per- 
sonal communications liad taken place in Washington between Mr. 
Blaine and Sir Julian respecting the resumption of the negotiations, 
and the probability, or possibility, that they might be brought to » 
successful issue. Mr. Blaine had suggested in the course of those com- 
munications that he thought it quite improbable that the assent of 
Canada would ever be obtained to any regulations, or to any settle- 
ment, which would have the effect of protecting the seals from extermi- 
nation. I presume — it seems fairly presumable — that Sir Julian had 
answered those suggestions by intimating that he was of a contrary 
opinion, and that it wa^ not impossible ^r some arrangement to be 
reached which would be satisfactory to Canada upon the subject. This 
rather called upon Sir Juiian to submit some proposition that would, 
presumably, be agreeable to Canada, and which he might suppose 
would not be unacceptable to the American Government; and con- 
sequently in April 1890 — the date is not given — it appears to have been 
received on the 30th of April — Sir Julian addresses Mr. Blaine, thus: 

Sir Charles Eussell. The date is the 29th, I think. 

Mr. Carteb. The 29th. 

Sir Julian Paunccfote to Mr, Blaine, 

Washington, April — , 1890. (Received April 30.) 

Drar Mr. Blaine: At the last sitting of the Conference on the Behring Sea Fish- 
eries question, you expressed doubts, after reading the memorandnm of the Canadian 
Minister of Marine and Fisheries, which by your courtesy has since been printed, 
whether any arrangement could be arrived at that would be satisfactory to Canada. 

You observed that the proposals of the United States had now been two years 
before Her Majesty's Government, that there was nothing further to uree in support 
of it; and you iuvited me to make a counter proposal on their behalf. To that task 
I have most earnestly applied myself, and wliile fully sensible of its great difficulty, 
owing to the conflict of opinion and of testimony which has manifested itself in the 
course of our discussions, I do not despair of arriving at a solution which will be 
satisfactory to all the Governments concerned. It has been admitted, from the com- 
mencement, that the sole object of the negotiation is the preservation of the fur-seal 
species for the benefit of mankind, and that no considerations of advantage to any 
particular nation, or of benefit to any private interest, should enter into the question. 

I call the attention of the Arbitrators particularly to the last sentences. 
They are golden words and rightly express what should have been, and 
what should be at all times, the main purpose and the main object in 
any discussion of these questions, or in any efifort to bring about an 
accommodation. 

Such being the basis of negotiation, it would be strange indeed if we should fail 
to devise the means of solving the difhculties which have unfortunately arisen. I 
will proceed to explain by what method this result can, in my judgment, be attained. 
The great divergence of views whicli exists as to whether any restrictions on pelagic 
scaling are necessary for the preservation of the fur seal species, and if so, as to the 
character and extent of such restrictions, renders it impossible in my opinion to 
arrive at any solution which would sntisfy public opinion either in Canada or Great 
Britain, or in any country which may be invited to accede to the proposed arrange- 
ment, without a full inquiry by a mixed commission of experts, the result of whose 
Jabors and ijivestjgations, in tlie region of the seal fishery, would probably dispose 
of all the pointa in diapuie. 
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AsngaidB the imroediate necessities of the case I am prepared to recommend to 
IDT OoTernment for their approval and acceptance certain measures of precaution 
whicli might be adopted provisionally and without prejudice to tbe ultimate deci- 
sion on the points to be iuvestiffated by the commission. Those measiireSy which I 
will explsin later on, would enectnally remove all reasonable apprehension of any 
depletion of the fur-seal species, at all events, pending the report of the commission. 

It is important, in this relation, to note that while it has been contended on the 
part of the United Slates Government that the depletion of tbe fur-seal species 
bu abready commenced, and that even the extermination of the species is threat- 
ened within a measnrablo space of time, the latest reports of the United States agent, 
Mr. Tin|^le, are such as to dissipate all such alarms. 

Mr. Tmele, in 1887, reported that the vast number of seals was on the increase, 
and that the condition of all the rookeries oould not be better. 

In his later report, dated July 31, 1888, he wrote as follows t 

"I am happy to be able to report that, although late landing, the breeding rook- 
eriee are filled out to the lines of measurement heretofore made, and some of them 
mach beyond those lines, showing conclusively tbat seal life is not being depleted, 
bat is fnJly np to the estimate given in my report of 1887.'' 

Mr. £lliott, who is frequently appealed to as a great authority on the subject, 
sfllrms that, sach is the natural increase of the fur seal species that these animals, 
were they not proved npon by killer whales {Orca Gladiator), sharks and other sub- 
marine foes woold multiply to such an extent that '*Behriug Sea itself could not 
contain them." 

The Honorable Mr. Tapper has shown in his memorandum that the destruction of 
seals caosed by pelagic sealing is insignificant in comparison with that caused by 
their natural eneuiies. and gives figures exhibiting the marvelous increase of seals in 
spite of the depredations complained of. 

Again the destructive nature of the modes of killing seals by spears and firearms 
has apparently been ^eatly exaggerated as may be seen Irom the aftidavits of prac- 
tical seal hunters which 1 annex to this letter, together with a confirmatory extract 
from a paper upon the "Fur-Seal Fisheries of the Pacific Coast and ALoska,'' pre- 
pared and published in San Francisco and designed for the information of Eastern 
United States Senators and Congressmen. 

The Canadian Government estimate the percentage of seals so wounded or killed 
aad not recovered at 6 per cent. 

lu Tiew of the facts above stated, it is improbable that pending the result of the 
iiiQiiiry, which I have suggested, any appreciable diminutiou of the fur seul species 
sbonld take place, even if the exialing conditions of pelagic sealing were to remain 
uichanged. 

fiat in order to quiet all apprehension on that score, 1 would propose the following 
proTJsional regulations. 

1- That pelaffic sealing should be prohibited in the Behring Sea, the Sea of 
OUtotsk, and the adjoining waters, during the months of May and June, and during 
the months of October, November, and December, which may be termed the ^'migra- 
^^oa periods'' of the fur seal. 

. 2. That all sealing vessels should be prohibited from approaching the breeding 
islands within a radius of 10 miles. 

These regulations woald put a stop to the two practices complained of as tending to 
tttenniuate the species; firstly, the slaughter of female seuls with young during the 
^gration periods, especially in the narrow passes of the Aleutian Islands; secondly, 
tbe destruction of^ female seals by mnranilers surreptitiously lauding on the breeding 
islands under cover of the dense logs which abuost continuously prevail in that 
locality during the summer. 

Mr. Taylor, another agent of the United States Oovemment asserts that the female 
^Is (called cows) go out from the breeding islands every day for food. The follow- 
ing is an extract from his evidence : 

. "These eows go 10 and 15 miles, and even farther. I do not know the average of 
i^and they are going and coming all the morning and evening. The sea is black 
^tb them ronnd about the islands. If there is a little fog and they get out half a 
niile from shore we can not see a vessel 100 yards even. The vessels themselves lay 
^Qnd the islands there where they pick up a good many seal, and there is where 
tbe killing of cows occurs when they go ashore." 

Whether the female seals go any distance from the islands in quest of food and if 
"Pi to what distance, are (inestions in dispute, but pending their solution the regnla- 
fion which I propose against the approach of sealing vessels within 10 miles ot the 
islands for th#» prevention of surreptitious landing practically. meets Mr. Taylor's 
jomplaint, be it well founded or not, to the fullest extent; for, owing to the preva- 
lence of fogs, the risk of capture within a radius of 10 miles will keep vessels off at 
ftnmch greater distance. 

This regulation if accepted by Her Majesty's Government would certainly manifest 
* friendly desire on their part to cooperate with your Government and ths^t^ v^C 
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RnMia in the protection of their rookeries and in the prevention of any violation of 
the laws applitiable thereto. I have the honor to inclose a draft of a preliminary 
convention which I have prepared, providing for the appointment of a mixed com- 
mission who are to report on certain specified qnestions within two years. 

The draft embodies the temporary regulations above described' together, with 
other danses which appear to lue necessary to give proper effect to them. 

Althon<;li I believe that it would be sufficient during the ''migration periods" to 

Frevent all sealing within a specified distance from the passes of the Aleutian Islands 
have out of a deference to your views and to the wishes of the Russian Minister, 
adopted the fishery line described in Article V, and which was suggested by you at 
the outset of our negotiation. The draft, of course, contemplates the conclusion of 
a further convention after full examioation of the report of the mixed commission. 
It also makes provision for the ultimate settlemeut by arbitration of any differences 
which the report of the commission may still fail to adjust, whereby the important 
element of finality is secured, and in onler to give to the proposed arrangement the' 
widest international basis, the draft provides that the other powers shall be invited 
to accede to it. 

The above proposals are, of course, submitted ad referendum, and it only now 
remains for nie to commend them to your favorable consideration and to that of the 
Russian Minister. They have been Iramed by me in a spirit of justice and concilia- 
tion, and with the most earnest desire to terminate the controversy in a manner 
honorable to all parties and worthy of the three great nations concerned. 
I have, etc., 

Julian Pauncbfotx« 
(For indoeures see House Ex. Doc. No. 450, pp. 54-^.) 

That letter, the learned Arbitrators will x)erceive, brings forward a 
somewhat new aspect of the matter. It is designed to lead to a renewal 
of the negotiations. It proceeds upon the expressed belief that the 
great object of all parties should be the preservation of the seals for 
the benefit of mankind, and that any particular interest should not be 
allowed to stand in the way of the accomplishment of that prime end. 

He then suggests that pending the negotiations some provisional 
arrangements should be entered into for the puipose of protecting, in 
the meanwhile, the seals from the destructive pursuit. He suggests — 
and it was the first time that any such suggestion was made to the 
American Government by the British Government, — that there were 
great differences of opinion as to the facts, and consequently great dif- 
ferences of opinion as to the extent of the protection which was neces- 
sary. These differences of opinion as to the facts — which, I say, were 
thus intimated for the first time — were based in part upon evidence 
which had been submitted by Sir Julian Panncefote to Mr. Blaine in 
the shape of quite a series of documents on the 9th of March preced- 
ing. I read now a letter from Sir Julian Panncefote to Mr. Blaine 
which is contained in Executive Document, House of Representatives, 
61st Cong., First Session, Ko. 450. The letter is found on page 26 of 
that document) and is as tbllows: 

Sir Julian Pauncefoie to Mr. Blaine, 

. [Extract.] 

British Legation, Washington, D, C, March 9, 1890. 

Dear Mr. Blaine: I have the pleasare to seud yoa herewith the memorandum 
prepared by Mr. Tnpper on the seal fishery question, to which he has appended a noie 
oy Mr. Dawson, an eminent Canadian official. 

Believe me, etc., Julian Paunckfotk. 

That letter is very likely somewhere in the correspondence contained 
in the British Appendices, but I do not happen to find it. 

Mr. Foster. The memorandum accompanying the letter is found in 
the British Appendix, No. 3, p. 43G. 

Mr. Garter. The memorandum is found in tlie British Case at the 

place stated by Gen. Foster, and the documents themselves thus fur- 

nislied are all contained in the third volume of the Appendix to the 

British Case, p. 430} and it is necessary also to say, U. IS. No. 2, 1890, 
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Those docnments are too Ion j< for me to read and it is not important 
that I shoald read them, but I can briefly state their general nature. 
They contain a great deal of evidence designed to make it appear that 
thedestmctive nature of pelagic sealing is not as great as it had some 
times been represented to be, and also some matter designed to show 
that the destruction of seals is owing to the practices pursued on the 
Pribilof Islands by the United States Government in relation to the 
herd. All that matter which, I presume, proceeded from ofQcials of the 
Canadian Government, is calculated to show that no extreme measures 
of protection were necessary. 

This communication of documents to the American Government by 
Sir Julian Pauncefote on March 9, 1890 was, I think I am safe in say* 
ing, the first intimation ever received by the Government of the United 
States that the original measure of prevention suggested by Mr. Phelps 
to the Marquis of Salisbury and accepted provisionally by him, was too 
extreme a measure. More than two years had elapsed since that propo- 
sition had been submitted and thus provisionally accepted by the Mar- 
qais of Salisbury, and during all of that time, although it was known 
that the adoption of the measure had been arrested in consequence of 
the objection of Canada, no diflerent measure had been suggested as 
comiDg from Canada, and no criticism on the part of Canada upon the 
character of that proposed restriction had been offered. On the 9th of 
March, however, evidence showing differences of opinion in respect to 
the effect of pelagic sealing was placed before the Dnited States Gov- 
ernment. Presumably it came frgm Canada. It is to the differences 
of opinion expressed in these documents that Sir Julian refers when he 
says: 

The great divergence of riews which exist as to whether any restrictions of pelagic 
sealiDg are necessary for the preservation of the fur-seal species, and, if so, as to 
the character and extent of snch restrictions, renders it impossible in my opinion 
to arrive at a solution which would satisfy public opinion either in Canada or Great 
Britain, or in any conntry which might be invited to accede to the proposed arrauge- 
meot, without a full inquiry by a mixed commission of experts, the result of whose 
labors and whose investigations in the region of the seal fishery would probably dis- 
pose of all the points in dispute. 

The point, therefore, of Sir Julian is this: ^< We have now arrived at 
a difference of view in reference to matters of fact connected with seal 
life and with pelagic sealing. Those differences of view which now 
exist between us are irreconcilable upon any evidence which is before 
us. Oar object is however, a common one, the preservation of the seal 
species for the benefit of mankind. What is needed in order to enable us 
to come to some arrangement which will accomplish that prime object is 
that we should be thoroughly informed of the facts, and in a manner 
which will leave no room for doubt. When we ascertain the truth upon 
those points, then, presumably, at least, we shall find no difficulty in 
coining to an agreement* We must recognize the truth as it shall finally 
be discovered. Whatever measures of protection the truth thus ascer- 
tained shall point out as necessary are the ones to be adopted." 

The instrumentality which he suggests — and it is the first suggestion 
of a method of removing all doubt's and ascertaining what the real 
fnith about the matter was — ^was a mixed commission of experts; and, 
in saying that they were to be experts, of course it was understood 
that they should be gentlemen perfectly competent to deal with all the 
<luestions which arose in connection with that subject, and with the 
^inestion of natural history as well; in other words, that they should 
oe men of science^ should act under the obligations which attach to men 
of science, should have no object in view except the ascertainment of 
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the truth itself; and that when the report was received from snch gei 
tlemen, its conclusions should be absolutely relied upon by the tw 
Goveruinents as the basis of their action. This is his suggestion. 
He further says in this note: 

I have the honor to enclose the draft of a preliminary conyention which I ha^ 
prepared, providing for the appointment of a mixed commission, who are to repoi 
on certain specific qaestions within two yean. 

This matter has been alluded to already in the long debate heretofor 
had before you upon the motion to reject the supplementary report o 
the Commissioners of Great Britain. It is important, however, that 
should briefly allude to it now. The draft convention which he pre 
posed is contained in the same part of Volume Three, Appendix to tli 
British Case, page 457 : 

The North American Seal Fishery Convention. 

TITLE. 

Conrentian between Great Britain, Russia, and ths United States of America, in relatunm 
the fur-seal fislury in the Behring Sea, the Sea of Ochotsk, and the adjoining toatas, 

PREAMBLE. 

The Goyernments of Russia and of the Uuitdd States having represented to the Gc 
emment of Great Britain the nrgency of regulating, by means of an intematioz 
Agreement, the fur-seal fishery in Behring Sea, the Sea of Ochotsk, and the adjoinm 
waters, for the preservation of the lur-seal species in the North Pacific Ocean; aj 
differences of opinion having arisen as to the necessity for the proposed agreemer 
in consequence whereof the three Govermnents have resolved to institute a ft 
inquiry into the subject, and pending the result of snch inqairy, to adopt temporal 
measures for the restriction of the killing of seals during the breeding season, witi 
out piejudice to the ultimate decision of the questions in difference in relation to tfa 
said fishery. 
The said three Governments have appointed as their respective plenipotentiaries 
Who, after having oxchnnged their lull powers which were found to be in goo( 
and due form, have agreed upon the following articles: 

Article I. 

MIXED commission OF EXPERTS TO BE APPOINTED. 

The High Contracting Parties ag^ee to appoint a mixed commission of experts wb 
shall inquire fully into the subject and report to the High Contracting Partic 
within two years from the date of this convention, the result of their investigationi 
together with their opinions and recommendations on the following questions: 

1 ) Whether regulations properly enforced upon the breeding islands (Robin Islan 
in the Sea of Ochotsk and the Commander Islands and the Pribilov Islands in tfc 
Behring Sea) and in the territorial waters surrounding those islands are sufficiei 
for the preservation of the fur-seal species f 

2) If not, how far from the islandH is it necessary that such regulations should I 
enforced in order to preserve the species? 

3) In either of the above cases, what shonld such regulations provide? 

4) If a close season is required on the breeding islands and territorial waters, whs 
months should it eui brace? 

5) If a close senRon is iiecesHnry outside of the breeding islands as well, what extei 
of waters and what period or periods should it embrace? 

Article II. 

ON RECKIPT OF IlEPORT OF COMMISSION QUESTION OF INTERNATIONAL REGCLATIOI 

TO BE FORTHWITH DF/fERMINED. 

On receipt of the report of the Comminsion and of any separate reports which ma 
be made by individual commissioners, the High Contracting Parties will procee 
forthwith to determine what internati(mal rej-ulations, if any, are necessary for tl 
purpose aforesaid, and any regulations so agreed upon shall be embodied in a furthi 
Convention to which the accession of the other power shall be invited. 
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AlKTICLR III. 
ARBITRATION. 

Incflse the High Contracting Parties sUonld be unable to agree npon tbe regula- 
tions to be adopted, the questions in difference shall be referred to tbe arbitration 
of an impsirtial government^ who shall duly consider the reports hereinbefore men- 
tioued, and whose award shall be final, and shall determine the conditions of the 
farther Couventton, 

AUTICLB IV. 
PROVISIONAL REOULATION8. 

Pending the report of the Commission and for six months after the date of such 
report, the High Contracting Parties agree to adopt and put in force as a temporary 
incasare and without prejudice to the ultimate decision of any of the questions in 
(liifcrenco in relation to the said lishory, the regnlutions contained in the next follow* 
ing articles Nos. 5 to 10 inclusiye. 

Article V. 

SSAL FISHERY LINE. 

• 

Aline of demarcation to be called the "seal fishery line'' shall be drawn as 
folloirs: 

From Point Anlval at the southern extremity of the Island of Saghalien in the Sea 
of Ocbotsk to the point of intersection of the 50th parallel of north latitude with 
the 160th meridian of longitude east from Groouwich, thence eastward along the 
said fiOth parallel to its point of intersection with the 160th meridian of longitude 
'trest from Greenwich. 

Article VI. 

CLOSE TIME. 

Thesabjeote and citizens of the High Contracting Parties shall be prohibited from 
eDn|iDg in the fur-seal fishery and the taking of seals by land or sea north of the 
wal fishery line from the 1st of May to the 3Uth of June, and also from the 1st of 
October to the 30th of December. 

Article VII. 

PREVENTION OF MARAUDERS. 

Daring the interrening period in order more effectiyely to prevent the surreptitious 

ludiog of marauders on the said breeding islands, vessels engaged in the fnr-seal 

• fisberyand belonging to the subjects and citizens of the High Contrncting Parties, 

^ be prohibited from approaching the said islands within a radius of ton miles. 

Article VIII. 

yUBTHBR provisional REGULATIONS. 

The High Contracting Parties may, pending the report of the commission, and on 
it« recommendation or otherwise, make such further temporary regulations as may 
he deemed by them expedient for better carrying out the provisions of this conven- 
tion and the purposes thereof. 

Article IX. 

PENALTY rOR VIOLATION OP PROVISIONAL REGULATIONS. 

Every vessel which shall be found engaged in the fur-seal fishery contrary to the 
prohibitions provided for in articles 6 and 7, or in violation of any regulation made 
onder article 8, shall, together with her apparel, equipment, and contents, be liable 
^ forfeitme and confiscation, and the master and crew of such vessel, and every 
person belonging thereto, shall be liable to fine and imprisonment. 

Article X. 

SEIZURE FOR BREACH OF PROVISIONAL REGULATIONS. TRIAL OF OFFENCES. 

£Tery snch ofi'ending vessel or person may be seized and detained by the naval or 
other duly commissioned officers of any of the High Contracting Parties, but they 
shall be handed over as soon as practicable to the authorities of the nation to which 
^*y respectively belong, who shall alone have jurisdiction to try the offenpe and 

B s, px xn i 
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impoee the penalties for the same. The witaesses and proofs necessary to estal 
the offence shall also be sent with them and the court adjudicating apon the 
may order such portion of the fines imposed or of the proceeds of the coudei 
vessel to be applied in payment of the expenses occasioned thereby. 

Articue XI. 

RATIFICATIOK. COKMRNCBUENT AND DURATION OV GONYBNTION. 

This convention shall be ratified and the ratifications shall be exchanged at 
in six months from the date thereof or sooner if possible. It shall take effe< 
such day as shall be agreed upon by the High Contracting Parties, and shall rei 
in force nntil the expiration of six months after the date of the report of the ( 
mission of experts to bo appointed under Article I ; but its duration may be extei 
by consent. 

Articlr XII. 

ACCESSION OF OTHER POWERS. 

The High Contracting Parties agree to invite the accession of the other powe 
the present convention. 

To pdt it briefly^ Sir Jalian's scheme was to obtain this report 
mixed commission of experts, which, in. his view, would, presuma 
make it possible for the two Governments to enter into a final con 
tion upon the subject which would accomplish the desired object: 
if they should not be able to come to an agreement upon receiving 
report, then the points of difference should be referred to the arb 
tion of an impartial Government. The scheme had, thereforci 
aspects. First, to settle the difibreuces by treaty; failing that, 
reference to arbitration. That is what Sir Julian Pauncefote exprc 
in one part of his letter: 

The draft, of course, contemplates the conclusion of a further Convention, 
full examination of the Report of the Mixed Commission. It also makes prov 
for the ultimate settlement by arbitration of any difference which the Report o 
Commission may still fall to adjust, whereby the important element of final 
secured; and in order to give to the pro))osed arrangement the widest intemat 
basis, the draft provided that the other Powers shall be invited to accede to it 

There is one feature of the proposal of Sir Julian to which I sh 
call attention; and that is the measure of interim protection. I 
again from his letter: 

1. That pelagic sealing should be prohibited in the Behring Sea, the Sea of Okh 
and the adjoining waters, during the months of May and June, and durin] 
months of October, November, and December, which may be termcMl the ''mlgr 
periods" of the fur-seal. 

2. That all sealing vessels should be prohibited from approaching the brei 
islands within a radius of 10 miles. 

It suggested a protective zone of that width. 

While these negotiations were going on, including these suggosl 
by Sir Julian of a renewal of the interrupted negotiations on the I 
proposed by him, Lord Salisbury had under consideration the no 
Mr. Blaine to Sir Julian which I read at the close of yesterday^s set 
and which made a full statement of the position of the United St 
On the 22nd of May, 1890, Lord SaKsbnry sends to Sir Julian his ans 
a copy of wliich was left with Mr. Blaine. That will be found on ] 
207 of the first volume of the Appendix of the American Case. 

The Marqvis of SalUbui^ to Sir Julian Pauncefote, 
[Left St the Department of State on Jane 5 by Sir Julian Panncefote.] 

No. 106.] Foreign Office, Ma^ 9td, li 

Sir: I received in due coarse your dispatch No. 9, of the 23d January, incl 

copy df Mr. Blaine's note of the 22d of that month, in answer to the protest ma< 

behalf of Her Majesty's Government on the 12th October last, against the seize 

CanAdJan Y&88ela by the United States revenue-outter Bu9h in Beliriug Sea. 
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TIw importance of the sabjeot neeessitated a reference to the Government of Can- 
tda, whose reply has only recently reached Her Majesty's Government. The nego- 
tiations which have taken place between Mr. Blaine and yourself afibrd strong reason 
to hope that the difficulties attending this question are in a fair way towards an 
adjustment which will be satisfactory to both Governments. I think it right, how- 
ever, to place on record, as briefly as possible, the views of Her Majcsty^s Goveru- 
'menton the principal arguments brought forward on behalf of the United States. 

Mr. Blaine's note defends the acts complaiue<l of by Her Majesty's Government on 
the following grounds: 

1) That '^ the Canadian vessels arrested and detained in the Behring Sea were 
engftj^ed in a pursuit that is in itself contra bonos mores — a pursuit which of necessity 
invokes a serious and permanent injury to the rights of the Government and people 
of the United States''. 

2) That the fisheries had been in the undisturbed possession and under the 
excliuive control of Russia from their discovery until the cession of Alaska to the 
United States in 1867, and that from this date onwards until 1886 they had also 
nmaiQed in the undisturbed possession of the United States Government. 

3) Th^t it is a fact now held beyond denial or doubt that the taking of seals in the 
open aea rapidlv leads to the extinction of the species, and that therefore nations 
not possessing the territory upon which seals can increase their numbers by natural 
growth should refrain from the slaughter of them in the open sea. 

Mr. Blaine further argues that the law of the sea and the liberty which it confers 
do not justify acts which are immoral in themselves, and which inevitably tend to 
molts against the interests and against the welfare of mankind ; and he proceeds to 
JQstify the forcible, resistance of the United States Government by the necessity of 
defending not only their own traditional and long-established rights, but also the 
rights of good morals and of good government the world over. 

He declares that while the United States will not withhold from any nation the 
privileges which they demanded for themselves, when Alaska was j)art of the Kus- 
Bian£mpire, they are not disposed to exercise in the possessions acquired from Russia 
uyless power or authority than they were willing to concede to the Imperial Gov- 
emnent of Knssia when its sovereignty extended over them . He claims from friendly 
nations a recognition of the same rights and privileges on the lands and in the waters 
of Ahwka which the same friendly nations always conceded to the Empire of Russia. 

With regard to the first of these arguments, namely, that the seizure of the Cana- 
dian vessels in the Behring's Sea was justified by the fact that they were '' engaged 
ins pursuit that is in itself contra honoe mores — a pursuit which of necessity involves 
a serioas and permanent injury to the rights of the Government and people of the 
United States , it is obvious that two questions are involved: first, whether the 
pnnnit and killing of fur-seals in certain parts of the open sea is, from the point of 
yiewof international morality, an offense contra bonoa mores; and secondly, whether, 
if BQch be the case, this fact justifies the seizure on the high seas and subsequent 
^iiseation in time of peace of the private vessels of a friendly nation. 
. It is an axiom of international maritime law that such action is only admissible 
^ the case of piracy or in pursuance of special international a^eenient. This prin- 
ciple has been universally admitted by^ jurists, and was very distinctly laid down by 
President Tyler in his special message to Congress, dated the 27th February, 1843, 
vhen, after acknowledging the right to detain and search a vessel on suspicion of 
pirsey, he goes on to say: ''With this single exception, no nation has, in time of 
P^ace, any authority to detain the ships of another upon the high seas, on any pre- 
text whatever, ontside the territorial jurisdiction'\ 

Now, the pursuit of seals in the open sea, under whatever circumstances, has never 
hitherto been considered as piracy by any civilized state. Nor, even if the United 
States had gone so far as to make the killing of fur-seals piracy by their municipal 
law, would this have jn stilled them in punishing offenses against such law committed 
^y Any persons other than their own citizens outside the territorial jurisdiction of 
the United States. 

In the case of the slave trade, a practice which the civilized world has agreed to 
look npon with abhorrence, the right of arresting the vessels of another country is 
exercised only by special international agreement, and no one government has been 
allowed that general control of morals in this respect which Sir. Blaine claims on 
iHihalf of the United States in regard to seal-hunting. 

Hnt Her Majesty's Govern meut must question whether this pursuit can of itself be 
^S&rded as oofi Ira bonos moreSf unless and until, for special reasons, it has been agreed 
^y International arrangement to forbid it. Fur-seals are indisputably animals /erai 
***«•«, and these have' universally been regarded by jurists as res nullins until they 
are canght; no person, therefore, can have property in them until he has actually 
r^uced them into possession by capture*. 

It tetjuires something more than a mere derlaration that the Government or oiti- 
wns of tjje United States, or even other comtries interi'sted in the sual trade, are 
losers by a certain coarse of proceeding, to render that oourse an immoral one* 
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Her Majesty's Govemment would deeply regret that the pursnit of far-sealB on the 
high seas by British vessels should involve even the slightest injury to the people 
of the United States. If the case be proved, they will be ready to consider what 
measures can bo properly taken for the remedy of such in^iury, but they would be 
unable on that ground to depart from a principle on which free commerce on the 
high seas dependis. 

The second argument advanced by Mr. Blaine is that the ''fur-seal fisheries of 
Behring Sea had been exclusively controlled by the Govemment of Russia, without 
interference and without question, from their original discovery until the cession of 
Alaska to the United States in 1867," and that '' from 1867 to 1886 the possession, in 
which Russia had been undisturbed, was enjoyed by the United States Government 
also without interruption or intrusion from any source". 

I will deal with these two periods separately. 

First, as to the alleged exclusive monopoly of Russia. After Russia, at the instanoe 
of the Russian American Fur Company, claimed in 1821 the pursuits of commerce 
whaling, and fishing from Bering Straits to the fifty-first degree of north latitude 
and not only prohibited all foreign vessels from landing on the coasts and islands (^ 
the above waters, but also prevented them from approaching within 100 milea^thereof 
Mr. Quincy Adams wrote as follows to the United States Minister in Russia: * 

''The United States can admit no part of these claims; their right of navigatiai 
and fishing is perfect, and has been in constant exercise from uie earliest timet 
throughout the whole extent of the Southern Ocean, subject only to the ordinary 
exceptions and exclusions of the territorial Jurisdictions." 

That the right of fishing thus asserted included the right of killing fur-bearin/r 
animals is shown by the case of the United States brig Loriot. That vessel proceeded 
to the waters over which Russia claimed exclusive jurisdiction for the purpose of 
hunting the sea otter, the killing of which is now prohibited by the United States 
statutes applicable to the fur-seal, and was forced to abandon her voyage and leave 
the waters in question by an armed vessel of the Russian Navy. Mr. Forsythe, 
writing on the case to the American Minister at St. Petersburg on the 4th of May, 
1837^ said: 

"It is a violation of the rights of the citizens of the United States immemorially 
exercised and secured to them as well by the law of nations as by the stipulations of 
the first article of the convention of 1824, to fish in those seas, and to resort to the 
coast for the prosecution of their lawful commerce upon points not already occupied." 

From the speech of Mr. Sumner, when introducing the question of the purchase of 
Alaska to Congress, it is equally clear that the United States Govemment did not 
regard themselves as purchasing a monopoly. Having dealt with fur-bearing ani- 
mals, he went on to treat of fisheries, and after alluding to the presence of different 
species of whales in the vicinity of the Aleutians, said : "No sea is now mare elauium; 
all of these may be pursued by a ship under any flag, except directly on the coast or 
within its territorial limit." 

I now come to the statement that from 1867 to 1886 the possession was enjoyed by 
the United States with no interruption and no intrusion from any source. Her 
Mi^esty's Government can not but think that Mr. Blaine has been misinformed as to 
the history of the operations in Behring Sea during that period. 

The instances recorde<l in inclosure 1 in this dispatch are sufficient to prove from 
official United States sources that from 1867 to 1886 British vessels were engaged at 
intervals in the fur-seal fisheries with the cognizance of the United States Govem- 
ment. I will here by way of example quote but one. 

In 1872 Collector Phelps reported the fitting out of expeditions in Australia and 
Victoria for the purpose of taking seals in Behring Sea, while passing to and frt>m 
their rookeries on St. Paul and St. George Islands, and recommended that a steam 
cutter should be sent to the region of Unimak Pass and the islands of St. Paul and 
St. George. 

Mr. Secretary Bontwell informed him, in reply, that he did not consider it expedient 
to send a cutter to interfere with the operations of foreigners, and stated: "In addi- 
tion, I do not see that the United Staters would have the jurisdiction or power to 
drive ofi" parties going up there for that purpose, unless they made such attempt 
within a marine league of the shore". 

Before leaving this part of Mr. Blaine's argument, I would allude to his remark 
that " vessels from other nations passing from time to time through Behring Sea to 
the Arctic Ocean in pursuit of whales have always abstained from taking part in the 
capture of seals", which he holds to be proof of the recognition of rights held and 
exercised first by Russia and then b^ the United States. 

Even if the facts are as stated, it is not remarkable that vessels pushing on for th« 
short season in which whales can be captured in the Arctic Ocean, and being fitted 
especially for the whale fisheries, neglected to carry boats and hiinters for fur-sealc 
or to engage in an entirely different pursuit. 

The wnalers, moreover, pass through Behring Sea for the fishing grounds in tbe 
Arctio Ocean in April and May as soon as the ice breaks up, while the great bulk of 
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tlie leals do not reach the Pribilof Islands till June, leaving agniii by the time the 
cluaiug of the ice compels the whalers to return. 

The statement that it is ''a fact now held beyond denial or doubt that the takinnr 
of seals in the open sea r.ipidly lea<ls to tbeir extinction" would admit of reply, and 
abnndsnt evidence could be adduced on the other side. But as it is proposed that 
this part of the question should be examined by a committee to be appointed by the 
two OoYemmentSi it is not necessary that I should deal with it here. 

Her Majesty's Government do not deny that if all sealing were stopped in Behrin^ 
Sea exeopt on the islands in possession of the lessees of the United States, the seal 
may increase and multiply at an even more extraordinary rate than at present, and 
the seal fishery on the island may become a monopoly of increasing valno^ but they 
can not admit that this is sufficient ground to justify the United States in forcibly 
depriving other nations of any share in this industry in waters which, by the recog- 
nized law of nations, are now fVee to all the world. 

It is from no disrespect that I refrain from replying specifically to the subsidiary 
qaestions and arguments put forward, by Mr. Blaine. Till the views bf the two 
Governments as to the obligations attaching, on grounds either of morality or neces- 
sity, to the United States Government in this matter, have been brought into closer 
harmony, such a course would appear needlessly to extend a controversy which Her 
Majesty's Government are anxious to keep within reasonable limits. 

The negotiations now being carried on at Washington prove the readiness of Her 
Hajesty's Government to consider whether any special international agreement is 
necessary for the protection of the fur-sealing iudnstrv. In its absence they are 
unable to admit that the case put forward on behalf of the United States affords any 
sufficient justification for the forcible action already taken by them against peace- 
able snbjectH of Her Majesty engaged in lawful operations on the high seas. 

"The Presidentj" says Mr. Blaine, 'Ms persuaded that all friendly nations will 
concede to the United States the same rights and privileges on the lands and in the 
waters of Alaska which the same friendly nations always conceded to the Empire of 
Bnasia." 

Her Mi^esty's Government have no difficulty in making such a concession. In 
strict aecord with the views which, previous to the present controversy, were con- 
sistently and successfully maintained by the United States, they have, whenever 
occasion arose, opposed all claims to exclusive privileges in the non- territorial waters 
of Behring Sea. The rights they have demanaed have been those of free navigation 
and iishinff in waters which, previous to their own acqaisition of Alaska, the United 
States declared to be free and open to all foreign vessels. 

That is the extent of their present contention and they trust that, on considera- 
tion of the arguments now presented to them, the United States will recognize its 
justice and moderation. 

I have to request that you will read this dispatch to Mr. Blaine and leave a copy of 
it with him should he desire it. 

I am, etc., Salisbury. 

[Indosare.] 

lo 1870 Collector Phelps reported " the barque Cj^aiKthas arrived at this port (San 
Francisco) from Alaska, having on board 47 seal skins.'' (See Ex. Doc. No. 83, Forty- 
fonrth Congress, first session.) 

In 1872 he reported expeditions fitting out in Australia and Victoria for the purpose 
of taking seals in Behring Sea, and was informed that it was not expedient to inter- 
^ with them. 

In 1874, Acting Secretai^ Sawyer, writing to Mr. Elliott, special agent, said : 

"It having been officially reported to this Department by toe collector of customs 
St Port Townsend, from Neah Bay, that British vessels from Victoria cross over into 
^erican waters and engage in taking fur-seals (which he represents are annually 
oeeomin^ more numerous on our immediate coast) to the great iivjury of our sealers, 
>H>tli white and Indian, yon will give such proper attention to the examination of 
the sobject as its importance may seem to you, after careful inquiry, to demand, and 
^th a view to a report to the Department of all facts ascertained." (Ditto, Mav 4, 
Jfo.ll7.p. 114.) 

In 1875, Mr. Mclntyre, Treasury agent, described how " before proceeding to harsh 
^^nres" he had warned the captain of the Cygnet^ who was shooting seals in 
^padnee Bay, and stated that the captain appeared astonished that he was breaJcing 
^ law. (Ditto, March 15, 1875, No. 130, p. 124. ) 

In 1880, the fur-seal trade of the British Columbia coast was of great importance. 
poTen vessels were then engaged in the fishery, of which the greater number were, 
^1S86 and 1887, seized by the United States Government in Behring Sea. 

In 1884 Daniel and Alexander McLean, both British subjects, took the American 
(Sooner San Diego to Behring Sea, and were so successful that they returned ther^ 
^ 1885, from Victoria, with the Mary Ellen and the Favourite, 
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Tliere ih tlie aoRwcr of the fJovemment of Great Britian, and the 
only answer contained in this diplomatic corresj^ondeDce, to tbe full 
ftUitement of the grounds of right relied ofion by the United States as 
contained in the note of Mr. Blaine; and, althongh I am not going into 
the diftcoi^mon now of the merits, it is proper for me to call the atten- 
tion of tlie learned arbitrators to the manner in which the positions 
were met. Lord Salisbury states very briefly, and fairly enough, the 
grounds ai)on which Mr. Blaine placed his contention. He pats them 
thus: 

Mr. Blaine's note defends the acts complained of by Her Majesty's Ciovemment on 
the f<»]lowin;; ^roiindji-: 

1. 'J'iiat ** the Canadian Yes.«o1s arrested and detained in the Befaring Sea were 
enfrafr^il in* a pursuit that is in itself contra bon0$ mares — a pnrenit which of neces- 
sity involves a serions and permanent injnry to the rights of the Goverument and 
p<;ople of the United Suites/' 

2. That the fisheries had 1>een in the nndistnrbed possesion and nnder the excln- 
stve control of RuK8ia from their discovery nntil the cession of Alaska to the United 
States in 1867, and that from this date onwards nntil 1886 they had also remained in 
tbe nndistnrljed possewiion of the United States Government. 

3. That it is a Sact now held lieyond denial or donbt that the taking of seals in tbe 
open sea rapidly leads to the extinction of the species, and that therefore nations not 
possesHing the territory npon which seals can increase their nnmbers by natund 
growth shonld refrain from the slanghter of them in the open sea. 

Mr. Blaine further argues that the law of the sea and the liberty which it confers 
do not justify acts which are immoral in themselves, and which inevit-ably tend to 
results against the interesta and against the welfare of mankind; and he proceeds to 
Justify the forcible re^intance of tlie United States Govern men t by the necessity of 
d«'r«'nding not only their own traditional and long established rights^ hut also the 
rights of good morals and of good government the world over. 

There is perhaps a touch of irony in this observation of Lord Salis- 
bury imputing to the United JStates the assumption of a jurisdiction 
for the protection of good government and good morals the world over. 
That imputation was hardly justified by anything which Mr. Blaine had 
said. His ground was that the pursuit of pelagic fishing was eanirt^ 
bonos mores; in other words it was essentially, and upon fundamental 
principles, an indefensible wrong. That, of itself, did not give the 
Government of the United States the right to interfere. Mr. Blaine 
made no such pret^^ntion; but, when it Wiis at the same time injurious 
to a most valuable and lawful interest of the United States, that cir- 
cumstance gave, as he insisted, the autliority to the United States Gav- 
ernment to interfere and prevent the doing of an injury to its own inter- 
ests by acts which were, in themselves, indefensible wrongs. 

Lord Salisbury, further considering the point put forth by Mr. Blaio© 
that pelagic sealing was an offence contra borws mores, says that t%*^o 
questions are involved here: first, whether the pursuit and killing ^^ 
fur-seals in certain parts of the open sea are, from the point of view ^^ 
international morality, an offence contra bonos snores. This is extremely 
well stated; and second, whether, if such be the case, tliis fact justiS-^ 
the seizure on the high seas and subsequent confiscation in time ^^ 
peace, of the private vessels of a friendly nation. 

Nothing couhl be better stated than that. The position ta^ken t>y 
Mr. Blaine did raise those two questions exactly. First, whether, frc^i^ 
the point of view of international morality, pelagic sealing is right ^^ 
wrong. Second, whether if, froift the point of view of internatioi'^ 
morality, it is declared to be wrong, that circumstance furnishes to fci^ 
United States a ground upon which in time of peace to arrest and caTi'y 
in for condemnation a vessel engaged in the practice. 

What is Lord Salisbury's argument? First, it is this: Suppose it ^ 
bo contra bonos mores; suppose it to be against international morality/ 
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Bappose it to be an indefensible wrongf that does not give the United 
States any right to arrest a vessel engaged in the practice. Why! 
Becaase it is in time of peace; that is to say, the proposition of Lord 
Salisbury is that, in time of peace, no matter what injury an indefensi- 
ble act of wrong by the citizens of a foreign power may inflict upon the 
United States Government, or its citizens, no vessel engaged in the 
iofliction of that wrong can be arrested and detained when she is upon 
the high seas. I am not going to argue that question now; but I will 
say that he makes a pretty happy use of the argument ad hominem; 
aud be cites from an American President, John Tyler, a pretty square 
recognition of that doctrine in a special message communicated to Con- 
gress in reference, as I assume from the date, to negotiations concern- 
mg the suppression of the slave trade. I am now reading from page 
2U8 of the Appendix. President Tyler says: 

^ With this single exception (that of piracy,) no nation has in time of 
peace any authority to detain the ships of another on the high seas on 
any pretext whatever outside of the territorial jurisdiction." 

President Tyler was an American in high official position; but his 
anthority is not binding here, unless it expresses the truth ; and this 
position taken by him we shall show at another stage in the debate to 
be wholly without foundation. Lord Salisbury must at the time have 
failed to bear in mind the circumstance that there had been for a cen- 
tury on the statute books of his own nation laws against <^ hovering" 
and laws in relation to quarantine, prescribing rules aud regulations 
purporting to bind foreign vessels as well as national vessels, a viola- 
tion of which upon the high seas, according to the British statutes, 
would be followed by arrest and condemnation. There are many other 
instADces which we shall hereafter refer to in the argument. This is a 
very brief suggestion in answer to Mr. Blaine and it does not seem to 
be very satisfactory. I might add further upon the merits of the case, 
that tbe ground is that even if pelagic sealing were co7itra honos mores 
it does not amount to piracy. If it did, any Government might sup- 
press it, and suppress it upon the high seas: but, it is insisted, because 
H does not amount to piracy none can. Why can any Government 
fnppress piracy upon the high seasf Because it is wrong; because it 
Van indefensible wrong, and a wrong against all nations; and so great 
a wrong that by a tacit agreement every power is permitted to take 
ineasures to suppress it. I cannot perceive the force of the argument 
tbich is based upon a supposed distinction between wrongs against 
lUitions. If wrongs against all nations may be suppressed by all nations, 
one wrong may be suppressed as well as another, and certainly when 
fbe eommission of the wrong happens to work especial injury to the 
iitterest of a particular state, that state may suppress it. 

Lord Salisbury, in coming to the other branch of tbe argument of Mr. 
Bbune, as he states it, namely, that the practice is contra honos moreSj 
Intakes his answer very brief, aud it amounts to this: 

^^Ko, it is not contra honos mores^ because nations have never agreed 
Aat it was contra honos mores. They have agreed that piracy was such ; 
ttey have agreed, in part, that the slave trade was such; but they 
^^ver have agreed that pelagic sealing was contra honos mores^U 

Is it tme that whether a thing is right or wrong, whether a thing is 
^tro honos mores^ or not, depends upon the circumstance whether 
Nations have come together and agreed that it is sof I had supposed 
that the distinctions between right and wrong were deeper by far than 
tbat. I had snpx>osed too that neither piracy, nor the slave trade, 
^OQld ever have been by agreement between nations regarded as wrong, 
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instead of right, unless by tbeir essential nature before the agreement 
was reached, they were so. 

In that exceedingly brief manner Lord Salisbury disposes of the long 
contention of Mr. Blaine which condemned pelagic sealing on the ground 
that it was contra honos mores and destructive of a race of animals use- 
ful and' essential to the United States, and useful to mankind. I can 
not help thinking that he rather avoided, than answered, the argument 
He could not have answered the argument without dealing with th« 
nature of that pursuit — its real, essential nature — inquiring whether L 
was, in fact, a<^tually destructive of a useful race of animals, and if sc 
whether it could in any form be defended. I am not to anticipate tt^ 
ar£:ument which I shall hereafter make to tliis Tribunal; but I cannci 
help thinking that the position of Mr. Blaine was rather evaded thi^ 
answered by Lord Salisbury. He much prefers to display his power ta 
dealing with the argument which rests upon the pretentions of Eussis 
and therefore he comes to consider that part of the argument of MI 
Blaine. He says : 

"The second argument advanced by Mr. Blaine is that the 'fur-s^i 
fisheries of Behring Sea had been exclusively controlled by the Go^ 
ernment of Eussia, without interference and without question, froi 
their original discovery until the cession of Alaska to the United Stat-c 
in 1867', and that <from 1867 to 1886 the possession, in which Eussi; 
had been undisturbed, was enjoyed by the United States Governmen 
also without interruption or intrusion from any source.'" 

The arbitrators will perceive that the contention of Mr. Blaine as 
thus stated, did not rest upon any assertion that Eussia had an origi- 
nal right to defend its exclusive enjoyment of the fur-seal fisheries 
in Behring Sea by exercising jurisdiction over that sea. It was not an 
assertion of that character. It was an assertion that, in point of fact, 
she had enjoyed that right without interruption, and without inter- 
ference by other Governments during the whole period of her occu- 
pation, and that the United States, since it had acquired the territory 
of Alaska from Eussia, had in a similar manner enjoyed, as a matter of 
fact, without interruption from other nations, the exclusive right of fur- 
seal fishery in Bering Sea. 

Lord Salisbury's answer does not meet that aspect of the question at 
all. His answer to it is this: He says that when in 1821 Eussia, by the 
celebrated Ukase of that year, attempted to assert a sovereign juris 
diction over Bering Sea and to exclude the vessels of all other nationc 
from an area of one hundred miles around the islands, foreign Govern 
ments did not assent to it, but protested against it, and that, amon| 
others, the United States protested against it ; and he cites the language 
of Mr. John Quincy Adams who was then the American Secretary o 
State, protesting against those pretentions of Eussia. It will b< 
remembered that Lord Salisbury had at an earlier stage of the contro 
versy referred to this same matter, and had endeavored to maintaii 
that the United States Government had no authority to do the acti 
they had done in Behring Sea, and that they had by their own acti 
shown that they had no such authority, because they had protestec 
against similar pretentions when made by Eussia. But I must agaii 
remark tliat the argument of Mr. Blaine did not put forward the verba 
pretentions of the Kussiau Government; but it put forward the nmite\ 
of fact of the exclusive possession of tlicse fisheries by Kussia, and b^ 
the United States. 

Lord Salisbury towards the conclusion of his note further observes 

"Her Majesty's Government do not deny that if all sealing wen 
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stopped in Behring Sea except on tbe islands in possession of the 
lessees of the United States, the seal may increase and multiply at an 
even more extraordinary rate than at present, and the seal fishery on 
the island may become a monopoly of increasing value; but they can 
not admit that this is sufficient ground to justify the United States in 
forcibly 'depriving other nations of any share in this industry in waters 
which, by the recognized law of nations, are now free to all the world.'' 

That is another implied assertion that where the waters of the sea 
are free to the world — that is, the high seas anywhere — all nations, and 
the citizens of all nations, are free to act upon them as they please: a 
proposition which seems to me to staTid refuted upon its mere assertion, 
but which I shall have occasion hereafter to deal with more particularly. 

What I have now said describes the position taken by Great Britain 
in answer to the note of Mr. Blaine which fully set forth upon its merits 
the attitude of the United States in reference to pelagic sealing: and 
my general observation is that while the note is drawn up with exceed- 
ing ingenuity and ability, it rather avoids than answers the argument 
to which it was addressed. 

In the course of this correspondence Mr. Blaine already had before 
him the proposition of Sir Julian Pauncefote for a mixed Commission, 
which alfio earned with it a proposal for an interim period of protec- 
tion, protecting seals during the months of May and June, October, 
November and December. 

Senator Morgan. Mr. Carter, are you referring now to the draft con- 
vention which you have just been reading from! 

Mr. Garter. That is what I refer to: the draft convention. He still 
had that before him, and had not answered it. While he had it before 
him he receives further protest from Sir Julian Pauncefote in reference 
to seizures. This is found on page 212 of the Appendix to our Case. 

Sir Julian Pauncefote to Mr, Blaine, 

• Washington, May £S, 1890, 

Str: I have the honor to iDform yon that a statemeut having appeared in the 
newspapers to the effect thut the United States revenue crnisers have received 
orders to proceed to Behring Sea for the purpose of preventing the exercise of the 
seal fishery by foreign vessels in non-territorial waters, and that stat-cment having 
been confirmed yesterday by yon, I am instructed by the Marquis of Salisbury to 
state to yon that a formal protest by Her Majesty's Government against any such 
interference with British vessels will be forwarded to you without delay. 
I have, etc., 

Julian Pauncefote. 

NoWfthen^the situation which confronted Mr. Blaine was this: Pres- 
ident Harrison had felt obliged to take methods for suppressing pelagic 
sealing in the Bering Sea, the negotiations having failed. Those meas- 
ures for its suppression caused seizures and the seizures caused pro- 
tests. There were suggestions contained in the correspondence which 
I have read of renewed efforts for an accommodation; but nothing had 
been determined upon. The only proposition which was up for consid- 
eration was that which accompanied the note of Sir Julian Pauncefote 
to Mr, Blaine which I have already mentioned. The question was what 
should be done with that. The situation before Mr. Blaine was this. 
Two years, and more than two years, had elapsed since the negotiations 
were originally entered upon which at first promised to be so speedily 
successful. The failure of those negotiations was a disappointment, a 
great disappointment, to the Government of the United States. It had 
felt obliged to proceed with the enforcement of measures designed to 
suppress pelagic sealing^ and now another propo^vtioii tot u^^^oX^aXk^^i 
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came in with another snggested measure of interim protection. Aim 
what was thatf I presume Mr. Blaine naturally expected that arm 
measure of interim protection would be as broad and eftective as t\: 
one which had been originally proposed by the British Goyernment fti 
final and permanent protection. He had expected that; but now 1. 
had this proposition from Sir Julian Pauneefote; and what was itf 3 
appoint a mixed commission of experts who were to report at the exp 
ration of a period of two years I Upon their report being made to tl 
two Governments an effort was to be made to come to an agreem^x 
upon it through the means of a convention which would take, no ox 
knew how long. The correspondence which had already occurred ha< 
stretched through years. If the effort to come to an agreement by con 
vention should fail, the suggestion was of a reference to the abitratioi 
of some impartial Government. And how long that would take, o 
course, nobody could say. 

At all events the proposition carried with it the probability that meas- 
ures designed to settle the controversy and to preserve the fur-seals fron: 
extermination would be in progress of adjustment for a x)eriod of at leasl 
five to ten years; and in the meantime the only suggestion for the 
interim protection of the fur-seals was a protection of them during the 
months of May and June, October, November and December, leaving 
them exposed to capture and extermination during the most important 
months of July, August and September. 

Well,in his view — it seems to me a not unreasonable one — thisproposi 
tion carried with it a certainty almost that the whole race would hi 
exterminated before the end of the negotiation was reached; and whei 
Mr. Blaine came to answer it, he answere4 it with some measure o 
impatience and irritation. That answer is contained in his letter o 
May 29, 1800, as it is found on page 212. It is too long to read, and i 
is not sufficiently important to be read ; but I must summarize the con 
tents as well as I may. 

It contains the recital of the vaijous steps which up to that time hai 
been taken in the effort to bring the two countries to an agreement 
Then on p. 215 it deals with the proposition of Sir Julian: 

. When you, Mr. MiniBter, arrived in this conntry a year ago, there seemed the bes 
prospect for a settlement of this qnention, hnt the KuBsian minister and the Americai 
Secretary of State have had the experiences of Mr. Phelps and the Russian ambaasa 
dor in London repeated. In our early interviews there seemed to be as ready a dia 
position on your part to oome to a reasonable and friendly adjustment as there ha 
always been on our part to offer one. Yon will not forget an interview between yoai 
self, the Russian minister, and myself, in which the lines for a close season in th 
Behring Sea laid down by Lord Salisbury were almost exactly repeated by yoarseU 
and were inscribed on maps which were before us, a copy of which is in the possefl 
sion of the Russian minister, and a copy also in my possession, A prompt adjust 
ment seemed practicable — an adjustment which lam sure would have ueennonorabl 
to all the countries interested. No obstacles were presented on the American side o 
the question. No insistence was made upon the liehring Sea as mare dauenm ; i]« 
objection was interposed to the entrance of British ships at all times on all eommei 
cial errands through all the waters of the Behring Sea. But our negotiations, as ii 
London, were suddenly broken off fur many weeks by the interposition of Canada 
When correspondence was resumed on the last day of April, you made an offer for i 
mixed commission of experts to decide the questions at issue. 

Your proposition is that pelagic sealing should be prohibited in the Behring Sei 
during the months of May, June, October, November, and December, and that ther 
should be no prohibition during the mouths of July, August, and September. You 
proposition involved the condition that British vessels should be allowed to kill seal 
within 10 miles of the const of the Pribilof Islands. Lord Salisbury's propositioi 
of 1888 was that during the same months, for which the 10-mile privilege is no^ 
demanded, no British vessel hunting seals should come nearer to the Pribilof Island 
than the 47th parallel of north latitude, about 600 miles. 

The open season which you thus select for killing is the one when the areas arooiu 
the breeding ialanda are most crowded with seals, and especially crowded with femal 
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da going forth to secnre food for the hundreds of thoTisandfl of their yonng of which 
ley have recently been delivered. The destruction of the femuies which, according 
expert testimouy would he 95 per cent of all which the sealing vessels might 
lily capture, would inflict deadly loss upon the rookeries. The destruction of 
't;,lie females would be followed by the destruction of their yonng on the islands, and 
^lie herds wonld he diminished tlie next year by this wholesale slaughter of the pro- 
^vciDg females and their offspring. 

The ten-mile limit would give the marauders the vantage ground for killing the 

sieals that are in the water by tens of thousands searchiug for food. The oppor- 

-fcTinity, under cover of fog and night, for stealing silently upon the islands and 

slanghtering the seals within a mile or even less of the keeper's residence would 

largely increase the aggregate destruction. Under such conditions the British vessels 

C4>uld evenly divide with the United States, within the three-mile limit of its own 

Bbores and upon the islands themselves, the whole advantage of the seal fisheries. 

The respect which the sealing vessels would pay to the t'Cn-mile limit would be the 

same that wolves pay to a flock of sheep so placed that no shepherd can guard them. 

This arrangement according to your proposal, was to continue for three months of 

each year, the best months m the season for depredations upon the seal herd. Ko 

course was left to the United States or to Russia but to reject the proposition. 

The propositions made by Lord Salisbury in 1888 and the propositions made by 
fler Majesty's Minister in Washington in 1890, are in significant contrast. The cir- 
enmstances are the same, the conditions are the same, the rights of the United States 
are the same, in both years. The position of England has changed, because the 
wishes of Canada have demanded the change. The result then with which the 
United States is expected to be content is that her rights within the Behring Sea 
sod on the islands thereof are not absolute, but are to be determined by one of Her 
Majesty's provinces. 

This proposition was received by Mr. Blaine with some considerable 
degree of impatience, as will be observed. He seemed to feel that he 
I was confronted at all times with the objection of Canada^ and that the 
objection of Canada was in all instances perfectly effective to x>revent 
the approach to any accommodation. For my own part I see no objec- 
tion whatever why Great Britain, before she should come to an arrange- 
ment of this sort, should consult Canada; because Canada was the 
province which was more immediately interested. I see no reason for 
complaint upon that score. It is a little difi'erent, however, when we 
come to consider the circumstance that originally^ when the proposition 
made by Mr. Phelps was provisionally accepted by Lord Salisbury, it 
was not stated that it would be dependent upon the wishes of Canada, 
or dependent upon the result of investigations made after Canada had 
l)een consulted. Had that been stated at that time it w ould have pre- 
vented the raising of expectations only to be disappointed. 

These observations, of course, do not relate to the merits. They are 
designed to explain the progress of the negotiations and the sentiments 
of the negotiators from time to time; and, at this point of time it is 
very observable that there was on the part of Mr. Blaine a feeling of 
gieat impatience, as if he had been in some spanner wronged. 

Senator Morgan. Mr. Carter, what is the date of that letter, if you 
please, that you are reading from Mr. Blaiuef 
Mr. Carter. May 21), 1890. 

Senator Morgan. If it would not disturb you I would like to call 
your attention to page 461 of vol. 3 of the Appendix to the British 
Case, to a note from the Marquis of Salisbury to Sir Julian Pauncefote. 
Its number is 332. 
Mr. Carter. I have it. 

Senator Morgan. It is very short, and for the purpose of calling 
yonr attention to the particular language of it 1 will read it: 

Sir: I have received yonr dispatch of the 29th ultimo covering copy of a note in 
"^Wch you sahuiit to Mr. Blaine the draft convention which hnH heen approved hy 
weOovemmentof Canada for the settlement of the Bebring'e Sea fisheries question, 
M well as a copy of the draft convention itnelf. 

the terms ox your note are approved hy Her Majesty*B QoTeiiimQii\« 
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Tho point as it seems to me there, is that there is a wide distinctly 
between the grounds taken by Sir Julian Pauncefote in his note 
which he represents the British Goverumeut, and which is approve 
and the terms of the draft convention. 

Mr. Carter. Is it the suggestion of the learned Arbitrator that tl 
terms of the draft convention projwsed by Sir Julian Pauncefote hs 
received the approval of Her Majesty's Government! 

Senator Morgan. No, sir. It had received the approval of th 
Canadian Government, as was expressed to Lord Salisbury; but tb 
terms of the note from Sir Julian Pauncefote to the United States Gov 
ernment had been approved by the British Government. 

Sir John Thompson. That note referred to there was the note o 
Sir Julian Pauncefote laying it before Mr. Blaine. 

Senator Morgan. Yes; I refer to the discrepancy between that not^ 
and the draft convention. 

Sir Charles Russell. There is no discrepancy. 

Senator Morgan. We differ about that. 

Mr. Carter. I had assumed that the note from Sir Julian Panncc 
fote to Mr. Blaine containing the draft convention proposed byhh 
was agreeable to the Government of Canada, and that, because it wa 
agreeable to the Government of Canada, it was approved by the Go^ 
ernment of Her Majesty. 

Sir Charles Bussell. May I point out, with the permission of m 
friend, that this is a matter in which my learned friend and I will m 
differ. The Government of Canada was controlled by the Imperii 
Government of Her Majesty. The Government of Canada approve 
of the convention and the Government of Her Imperial Majesty is tl 
only Government which diplomatically could convey the matter to tl 
Unit^ States Government. 

Senator Morgan. I comprehend that. 

Sir Charles Eussell. And indeed it was necessary to convey, an 
only necessary to convey, the fact that the Imperial Government ha 
approved it 

Senator Morgan. I certainly comprehend that; but if in this cai 
tious note of Lord Salisbury he says the Government of Canada hs 
approved of a draft convention and the Government of Her Majest 
has approved Sir Julian's note to Mr. Blaine, and then if there is 
material and wide discrepancy between the arguments and the stat 
ments in Sir Julian Pauncefote's note and those found in the dra 
convention, why I suppose that it wan intended that while the note < 
Sir Julian with its doctrines and statements was approved by the G^^ 
ernment of Her Majesty, ^he draft convention had been approved an 
consented to only by Canada. Of course, that was enough for tl 
British Government. 

Mr. Carter. There may be more in this than I have perceived; bi 
I have understood the note of Lord Salisbury to Sir Julian Pauncefol 
as designed to approve of his conduct in transmitting his note wit 
the draft convention to the Government of the United States. 

Sir Charles Bussell. Quite so. 

Mr.C/ARTER. And, in thus approving of his conduct in transmittin 
in the way he did that draft convention to the Government of tt 
United States, it amounts to an approval of the convention itself. 

Senator Morgan. But it is an approval based on the consent < 
Canada. 

Mr. Carter. That is undoubtedly one of the reasons — ^perhaps tl 
only reason. It was an approval which had been moved, which wf 
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bfised upon, if yon please, the approval of the GovernmeDt of Canada. 
1 suppose it is quite manifest all aloDg here that the approval of the 
Government of Great Britain to any measures of restriction upon 
pelagic sealing were kept dependent upon the wishes of the Govern- 
ment of Canada. That is the fact which made Mr. Blaine somewhat 
impatient. I do not argue now whether he was properly or improperly 
inpatient; but it was the fact. 

The Fkesident. We have only before us in this matter the British 
Government. We are not to enter into a consideration of the motives 
upon which the British Government decided what course to adopt. 
Whether the Canadian Government has an influence upon the deci- 
sioDS of the Imperial Government is a matter of interior consideration 
by the British Government itself; but we have as a party only the 
British Government. 

Mr. Gabteb. That is quite true. I am not giving any material con- 
sequence to the consideration whether the Government of Great 
Britain awaited the action of the Government of Canada, or made its 
owD action dependent upon the Government of Canada, except in this 
point of view, so far as it explains the temper, the disposition of the 
corresponding diplomats, and the grounds and reasons why one side 
may have thought that they had a complaint against the other for 
delay. It is pertinent in that point of view, and in that point of view 
alone, as I conceive. 

Senator MoBaAN. I beg leave to say this in defence of my position : 
Mr. Carter read with great emphasis this clause from the letter of Sir 
Johan to Mr. Blaine ou page 455: 

^'It has been admitted from the commencement that the sole object 
of the negotiation is the preservation of the fur-seal species for the 
benefit of mankind, and that no considerations of advantage to any 
particular nation or of benefit to any private interest should enter into 
the question.^ 

And then the learned counsel was proceeding to argue that under 
the terms of this convention the fur-seals in Bering Sea resorting to 
thePribilof Islands were ex]X)sed during the most dangerous period 
of the year to extermination by the Canadian sealers. He, as I under- 
stood, inferred from that that Her Majesty's Government had changed 
its ground upon the question of the duty of both Governments to pre- 
serve the seal herds from extermination. 

Mr. Gabteb. I beg pardon; I did not intend to so argue. I see no 
evidence here that the Government of Great Britain at any time 
changed, air le^st, its avowed ground, that the prime object of these 
negotiations was to preserve the fur-seal from extinction. That ground 
a« avowed by them at first continued to be avowed until the last. 
Whether the measures which they actually suggested, or the measures 
which they were willing to accede to, were such as we might expect 
from a Government which took that ground, and made that avowal, 
is a matter about which different opinions may be entertained; but 
that tbey ever changed their ground in reference to the necessity of 
protecting the fur-seal I do not think. It is very far from any inten- 
tion of mine to make any such assertion. I make the contrary asser- 
tion, in reference to the avowed ground of the British Government. 

Mr. Blaine, after this letter from which I have read extracts, of May 
29th, addresses another letter to Sir Julian Pauncefote before he had 
received a reply, which was this: 
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Mr, Blaine to Sir Julian PaunoefoU, 

Department of State, WoBhingUm, June f, 1890, 

Mt Dear Sir Julian: I have had a prolonged interview with the President on 
the matters upon which we are endeavoring to come to an agreement touching t;lie 
far-seal question. The President expresses the opinion that an arbitration can not 
be concluded in time for this season. Arbitration is of little value unless conduct ed 
with the most careful deliberation. What the President most anxiously desires fco 
know is whether Lord Salisbury , in order to promote a friendly solution of tlie 
question, will make for a single season the regulation which in 1888 he ofifered -t^ 
make permanent. The President regards that as the step which will lead mo^t 
certainly and most promptly to a friendly agreement between the two Govemmenfeitf** 
I am, etc., 

James G. Blaine. 



The two Govemments now appear to have come to a decided diffi^: 
ence respecting the measures which they were prepared to assent t 
providing for an interim preservation of the seal. We have a commi 
nication here from Sir Julian that Lord Salisbury thinks that tl 
measure proposed in 1888, and provisionally accepted by him, wasj 
extreme a measure. He is not prepared to assent to it, and suggest 
a further difficulty, namely, that, in the absence of legislation l^ ^ 
Parliament, the Government would not be enabled to enforce it upo-- - 
British vessels. 



In answer to the suggestion of an inability to execute such a restric 
ive provision without an act of Parliament, I will say, without readim ^ 
the correspondence, that Mr. Blaine suggested that the United Statt^^ 
Government would be satisfied if, without an act of Parliament, tl»^ 
Government of Great Britain would issue a proclamation forbiddiiB.^ 
pelagic sealing, or requesting vessels to abstain from it. That pro- 
posal was answered by Sir Julian on the 27th of June. I read from 
l)age 223 of the first volume of the American Api)eudix: 

Sir Julian JPauncefote to Mr, Blaine, 

Washington, June 97, 1890, 

Sir: I did not fail to transmit to the Marquis of Salisbury a copy of your note of 
the nth instant, in which, with reference to his lordship's statement that British 
legislation would be necessary to enable Her Majesty's Government to exclude Brit- 
ish vessels fiom any portion of the hitrh seas ''even for an hour'', you informed me, 
by desire of the President, that the United States Government would be satisfied 
'*if Lord Salisbury would by public proclamation simply request that vessels sail- 
ing under the British flag should abstain from entering the Behring Sea during the 
present season ". 

I have now the honor to inform you that I have been instructed by Lord Salisbury 
to state to you in reply that the President's request presents constitutional diffi- 
culties which would preclude Her Majesty's Government from acceding t.o it, except 
as part of a general scheme for the settlement of the Behring Sea controversy, and 
on certain conditions which would justify the assumption by Her Majesty's Govern* 
ment of the grave responsibility involved in the proposal. 

Those conditions are : 

I. That the two Governments agree forthwith to refer to arbitration the question 
of the legality of the action of the United States Government in seizing or other- 
wise interi'ering with British vessels engaged in the Behring Sea, outside of terri- 
torial waters, during the years 1886, 1887, and 1889. 

II. That, pending the award, all interference with British sealing vessels shall 
absolutely cease. 

III. That the United States Government, if the award should be adverse to them 
on the question of legal right, will compensate British subjects for the losses which 
they may sustain by reason of their con»pliance with the British proclnuiation. 

Such are the three conditions on which it is indispennable, in the view of Her 

Majesty's Government, that the issue of the proposed proclamation should be based. 

As legaids the compensation claimed by Her Majesty's Government for the losses 
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and iignriee sustained by British subjects by reason of the action of the United 
States Government against British sealing vessels in the Behring Sea during the 
jreare 1886, 1887, and 1889, 1 have already informed Lord Salisbury of your assur- 
SMioe that the United States Government wonld not let that claim stand in the way 
€»€ an amicable adjnstment of the controversy, and I trust that the reply which, by 
direction of Lord Salisbury, I have now the honor to return to the President's 
ixiquiry, may facilitate the attainment of that object for which we have so long and 
ISO earnestly labored. 

I have, etc., Julian Pauncefotk. 

The President. If you Lave come to the end of a branch of this 
8¥ibject, I think it would be well to interrupt here. 

8!he Tribunal thereupon took a recess.] 
Q reassembling 
The Pbesibent said: Mr. Carter, will yon resume your argnmentt 
Mr. Carter. I had just read Sir Julian Pauncefote's note to Mr. 
Blaine, in which he conveys the terms tinder which Lord Salisbury was 
prepared to accede to Mr. Blaine's request that the British Govern- 
ment would, by proclamation, request an abstention from pelagic seal- 
ing in Bering Sea during the then comins: season, or present season. 
The Arbitrators will observe that Lord Salisbury stated that there were 
grave constitutional difficulties in the way of taking the course sug- 
gested, and that the British Government could not adopt such a course 
as that unless there were a very complete justification for it: that it 
created a responsibility which the Government was not prepared to 
assame unless there was very great occasion for it, but intimated that 
if three conditions were complied with, they would, notwithstanding, 
make that request. Those conditions were that the two Governments 
should forthwith agree to submit to arbitration the question of the 
legality of the action of the United States Government in making the 
seizures; that, pending the award, all interference with British vessels 
by the United States should cease; and third, that the United States 
Goverument, if the award should be adverse to it on the question of 
legal right, would compensate British subjects for their losses. 

The learned Arbitrators will observe — of course, they, cannot fail to 
observe — ^throughout this correspondence the play of diplomatic skill 
dud ability on the part of each side in dealing with the other, and it is 
observable in tljese views of Lord Salisbury. He found that the Gov- 
ernment of the United States were extremely anxious to prevent pelagic 
sealing in Bering Sea during the coming season: that, unable to get 
anything better, they would content themselves with a request from 
the British Government by proclamation that such sealing should not 
be engaged in. Finding that they were so anxious upon that score, he 
thought that by acceding to their views in that particular he might 
gain certain advantages: first, absolute non-interference with British 
sealing vessels during the pendency of the negotiation, and, second, a 
reference to arbitration, which should include, not only a determination 
upon the questions of right, but also a determination upon questions 
of alleged damages sustained by British vessels. The Arbitrators will 
here perceive the first direct suggestion of the scheme of an arbitration 
upon the questions of right That is the principal feature of this letter. 
It is true that an arbitration had been at an anterior period suggested 
by Sir Julian Pauncefote; but it was to be the arbitration of a friendly 
Government, in case the two Governments should not find themselves 
able to agree upon the question of regulations^ after they had received 
the report of the proposed mixed Commission of experts: and the arbi- 
tration thus suggested by Sir Julian Pauncefote was, you will perceive, 
only upon the question of regulations. The arbitration here suggested 
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by Lord Salisbury is one upon tbe question of legal rights and al«o upon 
the question of damages. We find here, therefore, the first germ of 
that filial submission of the matters in dispute to arbitration which 
eventually grew into the treaty under which our present proceedingrg 
are had. I may at once refer, although it is not in the order which I 
had adopted, to the answer of Mr. Blaine to this proposal. It is found 
in his letter of July 2, 1890, on page 239. 

Mr, Blaine to Sir Julian Pauncefote, 

Drpartmrnt of State, Wa9hingUm, July g, 1890. 

Sir: Toar note of the 27th nltimo, covering Lord Salisbury's reply to the friendly 
Rnggestion of the President was dnly received. It was the design of the PresideQ t** 
if Lord Salisbury had been favorably inclined to his proposition, to submit a foroa 
of settlement for the consideration of Her Majesty's Government which the Presi- 
dent believed would end all dispute touching privileges in Behring Sea. But Lor^ 
Salisbury refused to accept the proposal unless the President should "forthwii^ '' 
accept a formal arbitration, which his lordship prescribes. 

The President's request was made in the hope that it might lead to a friendly 
basis of agreement, and he can not think that Lord Salisbury's proposition 3fi 
responsive to his suggestion. Besides, the auswer comes so late that it would Ix 
impossible now to proceed this season with the negotiation the President hisr^ 
desired. 

An agreement to arbitrate requires careful consideration. The United States B0y 
perhaps, more fully committed to that form of international adjustment than acmj^ 
other power, but it can not consent that the form in which arbitration shall !>« 
ondertaken shall be decided without full consultation and conference between tlio 
two Governments. 

I beg further to say that yon must have misapprehended what I said tonohizi^ 
British claims for ii^iuries and losses alleged to have been inflicted upon British 
vesnels in Behring Sea by agents of the United States. My declaration was that 
arbitration would logically and necessarily Include that point. It is not to be con- 
ceded, but decided with other issues of far greater weight. 

I have the honor to be, sir^ etc., Jamxs G. Blaink. 

The learned Arbitrators will remember the letter which I read some 
time ago, before the recess, from Mr. Blaine to Sir Julian Panncefote, 
written perhaps under some measure of irritation at what he supposed 
to be the unreasonable delays of Great Britain and the shifting of 
ground by her in respect to interivi measures of protection. To that 
letter the Marquis of Salisbury writes an answer, or writes a note 
designed to be an answer, to Sir Julian Pauncefote, on the 20th day of 
June, 1890. As it does not raise a material point in the discussion, I 
will not read it, unless my friends on the other side should deem it 
essential; but I will attempt a summary of it. It is on page 236 of the 
Appendix to the American Case. 

The points that he endeavors to make in it are substantially these: 
that the agreement which was originally made between him and Mr. 
Phelps in reference to the close season was a provisional agreement 
only, not designed to be final ; and the intimation is that the United 
States were hardly justified in conceiving it to be a final one. He then 
says that it was dependent upon the views which Canada might enter- 
tain of it, although he does not state that he, at the time, stated to 
Mr. Phelps, or otherwise in such manner that it would reach the 
American Government, that it was conditional upon any acceptance of 
it by Canada; and he says that if the United States were not at first 
apprised of this, they were at a subsequent period, which, indeed, is 
true, although it was not until after a considerable delay. In the next 
place, he says that the delay of two years which has been occasioned 
was not solely in consequence of the objections of Canada, but that it 
WB3 wade necessary in consequence of a divergence of views between 
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the two Governments in respect to the necessity of a measure so 
Btringent as that for the preservation of the fur-seals; and that, owing 
to the remoteness of the region from which information was obtainable, 
along period of time had necessarily elapsed in the effort to gain 
information upon which the government could intelligently act. He 
intimates, besides, that some delay, at least, was chargeable to political 
emergencies in the United States, meaning, I suppose, the change of 
administration from that of President Cleveland to that of President 
Harrison. That is, I believe, a fair statement of the points sought to 
be made by Lord Salisbury in this note. 

The next feature in this stage of the controversy to which I call the 
attention of the Tribunal is the letter of Mr. Blaine to Sir Julian 
Pauncefote of June 30th, 1890, which is found on page 224 of the 
American Appendix. This letter of Mr. Blaine is important, inasmuch 
as it takes up the argument upon the questions in dispute, as that 
argnment was left by Lord Salisbury's rei)ly to Mr. Blaine's letter, in 
which he fully set forth the position of the United States. The Arbi- 
trators will remember that I read Lord Salisbury's reply and briefly 
commented upon it, pointing out, what appeared upon the face of it, 
that it was rather an attempt to avoid the ground taken by Mr. Blaine 
than to really answer it; to pass over the ground of Mr. Blaine and 
again rely upon the attitude taken by the United States in 1822, pro- 
t^ting against the pretensions of Russia to an exceptional marine 
juriBdictioii in Bering Sea. The disposition of Lord Salisbury, I 
remarked, seemed to me to be to draw away the discussion from the 
substantial ground taken by Mr. Blaine, that of inherent and essential 
right, and to engage him in a discussion in reference to the validity of 
Bnssian pretensions in Behring Sea. 

If 1 were permitted, and if it were worth while, to criticise the posi- 
tion of Mr. Blaine as a controversionalist, or a negotiator, I should say 
that he took an unwise step in responding to this suggestion of Lord 
Salisbury and suflfering himself to be drawn away from the impreg- 
iiable attitude on which he stood — impregnable, as it seems to me — and 
vhich Lord Salisbury had undertaken, afl I think, to avoid — and pass 
over to that region of controversy to which Lord Salisbury had invited 
liim. That was an imprudent step, as it seems to me. The wiser 
course would have been to have said to Lord Salisbury: "I do not 
think you have answered the positions which 1 have taken; and the 
positions which I have taken are the grounds, the main grounds, upon 
which the United States bases its contentions; and I shall expect a 
fiirtber and more satisfactory answer to them if it can be made ". But 
he did accept the invitation of Lord Salisbury, and he took up this 
question of the Eussian assumptions of authority in Behring Sea and 
wrote a long letter in relation to it. 

That letter, again, is too long to be read, and not of sufficient impor- 
tance to be read. The only importance that it has in the aspect of the 
controversy which I am now presenting to the Tribunal is that it 
exhibits a stage in the discussion of this question of Russian preten- 
sions in Behring Sea. It is the answer on the part of the United 
States Government, and the first answer that the United States Gov- 
ernment ever made, to the argument of Great Britain that Rnssia had 
originally made pretensions similar to the one then made by the United 
States; and that these pretensions, when made by Russia in 1821, were 
resisted by the United States Government upon the same grounds 
^pon which Great Britain was now resisting the i)retensions of the 
United States. That was the argument of Lord Salisbury, and Mr. 
Blaine makes an answer to it here. 

B 8, PT XII 5 
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I must attempt to summarize that answer of Mr. Blaine, withoi 
reading the letter, which is very long, and which I assume, of cours> 
the learned Arbitrators will themselves carefully read. I mui 
endeavor to present a summary of it, and it is this: Mr. Blaine 
argument is that long prior to the year 1821, Enssia had, by prior di 
covery and prior occupation, gained an absolute title to all the teiTitoi 
surrounding Bering Sea; that upon the Siberian coast she had no rivi 
whatever, and had complete possession of the whole territory from Be 
ing Straits down to the 47th parallel of latitude, or in that vicinity : thi 
she had pushed her discoveries on the American coast of Bering S< 
also, and had a recognized title to all the territory from Bering Straii 
down to the 54th degree of latitude, at least, and that she had di 
covered, and asserted her title to, the whole chain of the Aleutia 
Islands: that all that was long prior to the year 1821, indeed prior 1 
1800: that in the year 1821 she issued her celebrated ukase, the prii 
cipal point of which was that she asserted an exclusive right to all tl 
products of this whole region, to all the trade of the whole region, an 
for the purpose of protecting that product and that trade, a right t 
exclude the vessels of all nations from a belt 100 miles from the shoi 
along all the islands and coasts of the sea. That was her assumptio 
by the ukase. The governments of Great Britain and the Unite 
. States objected to those claims; but the principal ground of the 
objection was not to any assumption of authority over the sea, nor 1 
any assumption of authority over the shores of Bering Sea, as 1 
which the whole world admitted that the title of Eussia was exclusiv 
but to the extension of her assertions of exclusive dominion on tl 
coast from about the parallel of 54 North latitude down to the paralh 
of 51. The point of Mr. Blaine was that the objectionable feature c 
the ukase in the eyes of both Great Britain and the United States wa 
the assumption of exclusive territorial sovereignty over, this coasts frou 
the southern part of Alaska down over a long range of coast whicl 
had been fiimillarly called in commerce and by merchants and navi 
gators who were engaged in trade there the ** Northwest Coast". 1 
was the theatre of tjje rival enterprises of several different nations v 
commerce. Merchants in the United States had a large trade up there 
Great Britain had a large trade there, and Russia had a very considei 
able trade up there. 

The President. And Spain also. 

Mr. Carter. And Spain also had some, although I do not knc 
how much it amounted to commercially. She had made pretensioDi 
of course, as we all know, which were subsequently transferred to tt 
United States. 

The President. On account of the possession of San Francisco, o 
that coast. 

Mr. Carter. Ah, lower down, of course, Spain had great pretei 
sions; but San Francisco, I think, was ratlier below what was coo 
monly termed the Northwest Coast. Spain claimed to parallel 60, 
know; but lam speaking of the extent of commerce which she actual] 
had up there. I do not think it was very considerable. Her cluiti 
extended up there, that we know, 1 am speaking of the fact that th 
Northwest Coast, so called, was the theatre of a very extensive trad 
principally carried on by three great powers, Great Britain, the Unite 
States and Bussia, Mr. Blaine^s argument was that the principal poii 
of contontion between these Governments was the sovereignty assume 
by liussia over that coast, which, if successfully maintained by her, wouJ 
exclude both Gre^t Bnta|n and the Unitetl States ^om the benefit \ 
that tra4^. 
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According to Mr. Blaine — this was his argument-^that contention 
was settled between the United States and Eussia by the treaty of 1824, 
and between Great Britain and Russia by the treaty of 1825, and that 
the ukase of 1821, except so far as it was modified and displaced by 
the^e treaties, continued to stand. That was his main proposition: 
that to a certain extent the pretensions asserted by the ukase of 1821 
were yielded and surrendered by those two treaties, and so far as they 
\rere not thus yielded and surrendered^ they continued to stand* 

Now, according to his argument, the only particulars in which those 
pretensions were surrendered were these: a boundary line was estab^ 
fished — a southern boundary to the pretensions of Kussia, and that was 
64° 40'. The territory in dispute, which was between 60^ and 51° was 
thus divided, you may say, in two parts. 64^, 40' was taken as the 
dividing line. Down to that dividing line, by this treaty, the sover- 
eignty of Eussia was recognized as complete and perfect; and south of 
that boundary, the sovereignty of Eussia was excluded by her agree- 
ment not to make any more settlements south of it. In the course of 
this whole discussion, no pretension was ever made by either Great 
Britain, or the United States, to any trade in these Bering Sea regions, 
or to any interests in these regions at all. Great Britain and the 
United States made no assertions of any interest in these regions of 
Beiiiig Sea at all. They had none at that time. Everything embraced 
by tliose regions was in the undisputed possession of Eussia. There 
was no desire to interfere witli it, and, consequently — this was the 
conclusion of Mr. Blaine. — 

The President. You speak of the coasts only. 

Mr. Carter. Well, I speak now of the sea as well. I am giving Mr. 
Blaine's argument now. 

Lord Hannen. It is not yours — ^you do not adopt itt 

Mr. Carter. I am not now adopting it. Whether I will adopt it or 
not, and how far I adopt it, will be seen at a later stage in the argu- 
ment. But this is his argument, that all the pretensions of Eussia, 
whether upon the sea, or upon the land, North of the 60th degree, and 
iBcloding all the islands in Bering Sea and the peninsula of Alaska 
wbich constituted the Southern boundary of Bering Sea, were recog- 
nized as the undisputed possessions of Eussia, and no contention was 
made in reference to them. 

Su* Charles Eussell. North of 54°, 40' you mean t 

Mr. Carter. No: north of 60^, I mean, at the time when the pro- 
tests were made, and the negotiations were entered into. Everything 
North of 60O was undisputably the property of Eussia, and no conten- 
tion was made on the part of either Government in reference to it. 
The region of controversy was South of that, between that, and lati- 
tude 610. The whole controversy was in reference to that region, and 
the adjustment affected that region alone. It did not affect, and was 
not designed to affect — it could not have affected — the undisputed part 
of the territory. So the final conclusion of Mr. Blaine was that the 
pretentions of Eussia asserted by the ukase of 1821, so far as respected 
Bering Sea and the islands in Bering Sea, and so far as respected land 
and water both, were unaffected by the treaties of 1824 and 1825, and 
therefore they stood not only unaffected by those treaties, but, because 
they were left unaffected by those treaties, admitted by those two 
powers to be valid and legitimate. That is his argument. 

How far that argument may be sound, and where it may be weak, if 
it is weak at all, will form the subject of a brief discussion, upon which 
I shall enter at a subsequent stage. I am now merely presenting thc^ 
Afgament contained in this lettev of Mr. BlainePa, 



68 ORAL AB0T7MENT OF JAMES O. OABTER, ESQ. 

The argaments between these diplomatists kept varylDg, all alon^ 
during this correspondence, sometimes dealing with the real questioni 
in the controversy, and sometimes discussing the question which partj 
was responsible for the delays and difficulties which attended the prog 
ress of the negotiations. A letter of the latter character, found oi 
page 240, 1 will next notice. 

This is a letter from Mr. Blaine to Sir Julian Pauncefote, and u 
designed to be an answer to Lord Salisbury's note which I have hereto 
fore read, in which he endeavored to throw off from the shoulders o: 
Great Britain the responsibility for the delays which had occurred ii 
the negotiation and which succeeded the abortive attempt between Mr 
Phelps and Lord Salisbury. I am not going to read that letter either 

The President. You mean the failure of the draft convention T 

Mr. Carter, l^o: I mean the general failure from the beginning 
Ton will remember that Mr. Blaine had written a note to Sir Julian 
Pauncefote marked by something of acerbity, in which he complained 
of the delays and difficulties attending the settlement of this questioi 
chargeable upon the conduct of Great Britain, and mainly occasionec 
by the fact that Great Britain was constantly governing her actioi 
according to the views and wishes of Canada. Of course whatever ma^ 
be the necessities, the difficulties, attending the settlement of a diplo 
matic controversy on the part of a power like Great Britain — ^and I can 
easily see that there are very serious difficulties attending such a settle- 
ment — another power finding that the Government with which it ia 
dealing is governed in its own action by the wishes, real or supposed, 
of one of its dependencies, will naturally come to feel some uneasiness: 
and that was the feeling in which Mr. Blaine had written his letter; 
and he had again referred to the period when Mr. Phelps communicated 
his original proposition to Lord Salisbury, which was promptly accepted 
by Lord Salisbury under circumstances which led the Government of 
the United States to suppose that the final determination of the con- 
troversy was at hand. He had referred to the fact that the negotia- 
tions were first interrupted, then suspended for along time, then finally 
retired from in consequence of the action of the Canadian Government. 
Lord Salisbury undertook to defend the British Gk>vernment from those 
charges. This is the reply of Mr. Blaine designed to show that that 
defence was not a sufficient one, and that his original complaints of 
delays were well founded. 

On the second of August, 1892 (page 242 of the American Appen- 
dix), Lord Salisbury having succeeded in drawing Mr. Blaine into a con- 
troversy respecting these Eussian pretensions and the effect of the 
Treaties of 1824 and 1825 respecting them, and having received Mr. 
Blaine's argument upon that point, replies to it at great length. The 
reply commences on page 242 and extends with its notes to page 263. 
Of course it is wholly impracticable to read it her^, and all I can do, 
and all it is necessary to do, is to briefly summarize it. 

Lord Salisbury's argument is this: that the publication of the ukase 
of 1821 was the first notice which Great Britain had ever received, or 
other Governments had ever received, of any pretensions by Bussia 
over the waters of Bering Sea and over the Northwest Coast. He 
states that the pretentions of Russia made by that ukase were to a 
sovereignty over the waters from Bering Straits down to latitude 51° 
on the American shore, and down to latitude 47° on the Asiatic shore, 
thus asserting a sovereignty, not only over Bering Sea, but over a large 
part of the ocean south of that sea: and he insists that the principal 
powt of the objection of Great Britain to this pretention on the part oi 
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Snsfiia was, not the matter of sovereignty on the Korthwest Coas 
which Mr. Blaine conceived it to be, but the assertion of maritime 
dominion over the high seas» He insists that that was the principal 
point complained of by Great Britain; and he says that that was 
squarely abandoned by the treaty concluded between Russia and Great 
Britain in 1825; that the principal assertion was one of complete 
dominion over the «ea, and that that assertion was abandoned by the 
express terms of the treaty. I now read from the first article of tbe 
treaty between Great Britain and Russia of 1825, which is found on 
page 39 of the first volume of the Appendix to the American Case, for 
the purpose of showing what the argument of Lord Salisbury was. 
That first article is: 

I. It is agreed that the respective snbjects of the high Contracting Parties shall 
not betroobled or molested, in any part of the ocean, commonly called the Pacific 
Ocean, either in navigating the same, in fishing therein, or in landing at such parts 
of the coast as shall not have been alremly occapied, in order to trade with the 
Datives, under the restrictions and conditions specified in the following articles. 

Mr. Blaine's argument had been that the words '^ Paciflc Ocean ^ as 
used in that first article of the treaty did not include Bering Sea, but 
OQly the ocean South of that sea. Lord Salisbury's argument now is 
that ^< Pacific Ocean" did include the whole of Bering Sea; and the 
controversy between those two diplomatists, now became substantially 
confined to that particular point, whether the term ^'Pacific Ocean", as 
used in the first article of the treaty between Russia and Great Britain, 
and the similar term of the first article of the treaty between Russia 
and the United States, was really intended to embrace Bering Sea, or 
only the waters south of that sea. This debate upon the question of 
the pretentious of Russia came finally to concentrate itself very much 
npon that particular point, and Lord Salisbury's argument was a very 
foil one, designed to show that ^^ Pacific Ocean " was intended to include 
the whole of Bering Sea. 

The President. Mr. Carter, I must call your attention to this fact, 
that the original text is a French text and that what you read was the 
BngHsh verson, which is not of an official character. There is a certain 
difference which I remark in the French text and in the English text, or 
in the English version which you have read. 

Mr. Gabteb. When I come to the discussion of the question. — 

The Pbesident. You do not discuss that at present T 

Mr. Gabteb. No. When I come to discuss the merits of the question 
I will say something as to the text of the treaty which we must accept 
in our discussions. At this point, unless the leained President thinks 
there is something particularly material about it, I will not discuss it. 

The Pbesident. Your translation bears only on the ocean commonly 
csdied the Pacific Ocean. I think that would be quite material. 

Mr. Gabteb. Those considerations have relation to the merits of the 
controversy: and when I come to discuss the merits I will say some- 
thing upon that point: but I will not discuss it now. I wisli now to 
speak of this letter of Mr. Blaine to Lord Salisbury on the 17th of 
Beeember, 1890. It will be found at page 263. He re-iterated his posi- 
tions there in a very long letter, a letter written with very great ability 
soBtaining his contention that the term ^< Pacific Ocean "did not include 
the Bering Sea. At this time Mr. Blaine, gradually becoming, more 
^d more interested in this discussion, and giving, I suppose, more and 
iQore attention to it, became more and more convinced of the solidity 
of the ground upon which he stood, and seemed to be almost ready to 
surrender every other ground in the case and put the issue of the con- 
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troversy upon this. He was not very cautious in that particular, and 
allowed an expression to fall from him which the quickness of my 
learned friend Sir Charles Russell seized upon the other day. It is 
dated the 17th of December, 1890, and in it he says this: 

Sir Charles Russell. Are you going to read this at length! 

Mr. Carter. No, I am not. 

Sir Charles Russell. If so, it will be necessary to read the others. 

Mr. Carter. Oh no: far from it. I am only going to read a few 
lines. This is the passage to which I designed to call the attention of 
the arbitrators : 

If Great Britain can maintain her position that the Behriug Sea at the time of the 
treaties with Russia of 1824 and 1825 was inclndcd in the Pacific Ocean, the Govern- 
ment of the United States has no weU-gronuded complaint against her. If, on the 
other hai^d, this Government can prove beyond aU doubt that the Bebring Sea, at 
the date of the treaties, was understood by the three signatory Powers to be a sepa- 
rate body of water, and was not included in the pbraso '* Pacific Ocean/' then the 
American Case against Great Britain is complete and undeniable. 

The extraordinary thing in that observation and what I desire to 
call to the attention of the learned Arbitrators is this : Mr. Blaine in 
his first note to Sir Julian Pauncefote stating the position which the 
United States took in reference to this controversy and the grounds 
upon which it based its claims to prohibit pelagic sealing in Bering 
Sea, dismissed from consideration altogether this question of Bassiau 
authority and Russian pretentions, or any right derived by the United 
States from Russian authority or Russian pretensions. He then pro- 
ceeded to put the controversy upon grounds of essential right, setting 
forth the lawful and useful character of the industry carried on by the 
United States upon the Pribilof Islands — an industry useful to them- 
selves and useful to mankind — setting forth the destructive nature of 
pelagic sealing as carried on by these Canadian sealers and its inde- 
fensibility upon moral grounds, that it was an indisputable wrong, and, 
being injurious to property interests of the United States, that the 
latter power was clothed with full authority to prevent the commission 
of that wrong. Those were his grounds. Here, somewhat incautiously^ 
he has abandoned that view, and chooses to say now that if the Gov- 
ernment of Great Britain can maintain its position in respect to tbe 
meaning of "Pacific Ocean", then the United States has no well 
grounded complaint against her. 

Senator Morgan. Mr. Carter, if you will allow me to interrupt yoa 
just there, I think Mr. Blaine deserves some vindication. 

Mr. Cauteb. I am going to vindicate him. 

Senator Morgan. I hope you will. On the 29th day of April 1890, 
preceding by several months this letter from which you have been 
reading, written by Mr. Blaine, the British Covernment, through Sii 
Julian Pauncefote, sent to Mr. Blaine a draft convention, from which I 
will read the preamble: 

The Government of Rnssia and of tbe United States having represented to th( 
Government of Great Britain the nrgency of regulating by means of an Internationa' 
agreement the fnr-seal fishery in Behring sea, the sea of Okhotsk and the adjoining 
waters for the preservation of the fur-seal species in the North Pacific Ocean. 

Making a distinction there between Bering Sea and the Sea of Okhotsli 
and North Pacific Ocean. I will not read the whole preamble, but i1 
seems to me that Mr. Blaine had at the time he- wrote the letter upor 
which you are commenting an acknowledgment from the British Gov- 
ernment that there was a distinction between the Bering Sea and th€ 
Sea ot Okhotsk and the North Pacific Ocean; but I think he was not 



ORAL ARGUMENT OF JAMES C. CARTER, ESQ. ' 71 

quite oat of the line of reason, to say tlie least of it, in claiming that 
there was a distinction which had been maintained perhaps for many 
years. 

Mr. Garter. It may be that the British Government had acknowl- 
edged the difference of the character in question; but I hardly think 
the Government of Great Britain intended to acknowledge any such 
difference as that. I do not so interpret it. But, in the next place, 
whether they acknowledged it or not, I think it was — if I may be so 
bold as to offer a criticism — I ought, perhaps, not to — but nevertheless 
it seems to me it was — a piece of imprudence in Mr. Blaine to abandon 
the ground which he at first assumed, in consequence of the confidence 
which he felt in the new position he was taking upon this question of 
the pretensions to Bering 36a. He might have argued the question of 
the rights of the United States as acquired from Enssia. It would not 
have affected that argument at all. There was no occasion whatever 
for an apparent abandonment of the ground which he had already taken 
in his first letter to Sir Julian Pauncefote. 

Singularly enough, however, in this very same letter, towards the end 
of it, he again re-asserts his original ground. Kear the close of the 
letter, in the last paragraph, on page 286, Mr. Blaine thus writes: 

The repeated assertions that the Goverumeut of the United States demands that 
theBehring Sea be pronounced mare clausum, are without foundation. The Govern- 
ment has never claimed it and never desired it. It expressly disavows it. At the 
Munetime the United States does not lack abundant authority, according to the 
ablest exponents of international law, for holding a small section of the Behring 
Sea for the protection of the fur seals. Controlling a comparatively restricted area 
of water for that one speciiic purpose is by no means the equivalent of declaring 
the aea, or any part thereof, mare claueum. Nor is it by any means so serioas an 
obstruction as Great Britain assumed to make in the South Atlantic, nor so ground- 
1ms an interference with the common law of the sea as is maintained by British 
Authority to-day in the Indian Ocean. The President does not, however, desire the 
long postponement which an examination of legal authorities from Ulpian to Phil- 
liiDore and Kent would involve. He finds his own views well expressed by Mr. 
Phelps, OQT late minister to England, when, after failing to secure a just arrangement 
vith Great Britain touching the seal fisheries, he wrote the following in his closing 
oommonication to his own Government, September 12, 1888: 

"Ifach learning has been expended upon the discussion of the abstract question of 
the right of mare clauaum, I do not conceive it to be applicable to the present case. 
"Here is a yalnable fishery, and a large and, if properly managed, permanent 
indastry, the property of the nations on whose shores it is carried on. It is proposed 
bythe colony of aforeign nation, in defiance of the joint remonstrance of all the coun- 
tries interested, to destroy this business by the indiscriminate slaughter and exter- 
nioation of the animals in question, in the open neighboring sea, during the period 
of gestation, when the common dictates of numanity ought to protect them, were 
there no interest at all involved. And it is suggested that we are prevented from 
defending ourselves against such depredations because the sea at a certain distance 
from the coast is free. 

"The same line of argument would take under its protection piracy and the slave 
trade when prosecuted in the open sea, or would justify one nation in destroying the 
conunerce of another by placing dangerous obstructions and derelicts in the open sea 
near its coasts. There are many things that can not be allowed to be done on the 
open sea with impunity, and against which every sea is mare claueum; and the right 
01 self-defense as to person and property prevails there as fully as elsewhere. If the 
fiihnpon Canadian coasts coula be destroyed by scattering poison in the open sea 
>4JMent with some small profit to those engaged in it, would Canada, upon the Just 
principles of international law, be held defenseless in such a casef Yet that process 
voald be no more destructive, inhuman, and wanton than this. 

"If precedents are wanting for a defense so necessary and so proper, it is because 

preoedentsfor snch a course of conduct are likewise unknown. The best international 

Iftwhas arisen from precedents that have been established when the just occasion 

for them arose, undeterred by the discussion of abstract and inadequate rules.'' 

I have the honor to be^ sir, with the highest consideratioui your obedient servant, 

James G. Blainb. 
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The learued Arbitrators will there perceive that Mr. Blaine comes 
back to his origiDal ground and pats the case upon the question of 
property, and of essential right, and of a right to defend property 
interests on the high seas against acts which are themselves cantraoanoM 
mores. I am obliged to admit that these two attitudes taken by Mr. 
Blaine in this letter, one at the beginning and the other at the end, are 
inconsistent and self-contradictory; but it is, nevertheless, true that, 
inasmuch as the last attitude is taken at the end of his letter, the posi- 
tion of the United States as heretofore assumed was not by this letter, 
as it never had been by any other, substantially, or in any respect 
Indeed, changed. 

Lord Salisbury had the last word on this subject. He rejoined to Mr. 
Blaine in a letter dated February 21, 1891. 

Sir Charles Eussell. That is comparatively short. 

Mr. Carter. Comparatively short, but not short enough for me to 
read it. Nor is it necessary for me to describe it, or to say anything 
of it, except that it was a reiteration of his original positions and a 
respectful statement that the argument of Mr. Blaine on the other side 
was not satisfactory; closing, I believe, as is usual, with these polite 
gentlemen, with some conciliatory observations, and also containing 
some discussion of the points of the proposed arbitration ; for the arbi- 
trators will remember that while this discussion upon the merits of the 
controversy was going on, another discussion was also going on between 
the parties, pari passu, concerning the features of the arbitration^ 
towards which the correspondence and the negotiation were gradually- 
tending. There was a good deal of correspondence after this, but ifc 
contains very little — ^nothing — ^which imports into the controversy any 
special new feature which it is important for me to bring to your atten- 
tion at this time. The debate was exhausted; the disputants had 
stated their views, and they had not approached an agreement at all 
upon any of the questions in controversy. The necessity for some mode 
of adjustment in order to prevent a very lamentable result became 
more and more apparent to each party, and approaches were gradually 
made to a final agreement for an arbitration. Much discussion took 
place in reference to the points which should be submitted; but there 
was not very great difficulty experienced in coming to an agreement 
The remaining discussion,, therefore, embraces the controversy con- 
cerninc the shape which the arbitration should take, and all it is nec- 
essary for me to say in reference to it is this: as finally agreed upon it 
still presented its original aspect of a scheme with two alternative 
features, one contemplating that there should be a mixed commission 
of experts which should make inquiries in relation to seal life and 
pelagic sealing, and as to what regulations were necessary to preserve 
the seals, and report upon that; that if the two Governments upon 
receiving that report should find themselves able to agree upon a 
scheme of regulations, the arbitration would become unnecessary. 
That was not expressed, but it was an implied feature all along. It was 
borrowed from the original suggestion of Sir Julian Pauncefote. But 
if there was a failure to agree, then, of course, it would be necessary 
that the arbitration should proceed, and when it did proceed, it was to 
embrace all the questions in relation to the original pretensions of 
Eussia, and to the rights which the United States may have derived 
ftom Eussia grounded upon those pretensions; next, the question of 
the property interest of the United States in the seals, and in the 
industry which was maintained in respect to those animals ui)on the 
Pribilof Islands; and then, if the determination of the Tribunal upon 
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those questions which are properly called by my learued friend Sir 
CLarles '^questioDS of right", should leave the subject in a condition 
where the concurrence of Great Britain was necessary to the establish- 
ment of regulations for the preservation of the lur-seal, the arbitrators 
should consider what regulations were necessary. 

The President. In that contingency f 

Mr. Garter. In that ^^contingency", yes; and only in that contin- 
gency. The duty of the arbitrators is most plainly specified here as to 
what they are to do, and the times at which they are to do it. The 
question of what evidence they are to act upon, and when that is to be 
submitted, has heretofore been argued; and I shall say nothing further 
about it 

When the parties were brought to a substantial agreement upon 
these points, the agreement for the arbitration and the agreement for 
the mixed commission of experts, were drawn up separately and signexi 
separately on the 18th of December, 1891; and, in ac/cordance with the 
design of settling the matters by a convention upon the basis of a joint 
report, the Commissioners were at once appointed on the part of Great 
Britain and proceeded to Bering Sea for the purpose of making their 
investigations long before the treaty was finally drawn up and signed ; 
but in February, 1892, these two agreements, thus far kept separate, were 
finally consolidated in the treaty, and the treaty was signed and ratiiied. 

That concludes the second stage of the controversy. 

In a word or two, allow me to recapitulate the principal features of this 
second stage of the controversy. It opens with the acts of the admin- 
istration of President Harrison; proclamations designed to prohibit 
pelagic sealing, instructions to cruisers to enforce the law; seizure of 
British vessels and consequent renewal of protests by Great Britain. 
Kext the consideration by President Harrison and his Secretary of 
State, Mr. Blaine, of the grounds upon which the United States 
defended their action in making these seizures upon Bering Sea, and 
the setting forth of those grounds in their full extent. The next step 
in this stage was a renewal of the negotiation for a settlement between 
the two Governments, the proposal by Sir Julian of a draft convention, 
which contained tke germ of a qualified and limited arbitration ; next 
the answer of Lord Salisbury to the arguments upon which Mr. Blaine 
had defended the conduct of the United States, and an attempt by 
him, as I have styled it, — perhaps that will not be agreed to by my 
learned friends on the other side — but an attempt, as 1 think, to avoid 
a discussion of the grounds upon which Mr. Blaine had undertaken to 
defend the position of the United States; next the introduction of this 
mattter of Eussian pretensions in Bering Sea; the Ukase of 1821; the 
treaties of 1824 and 1825; and the question of what was meant by, and 
how much was included by, the phrase '* Pacific Ocean'', as it is used in 
both those treaties. Next tlie carrying forward of the proposal tor arbi- 
tration and the reduction of the suggestion of a joint commission to 
distinct points, and an agreement in reference to them; and, last, a 
consolidation of the agreements into the treaty, creating this arbitra- 
tion; the signing of that treaty, and its ratification by both powers. 

There is still another stage, but it is a very short one and briefly 
told. That is the third stage of the controversy, and has reference to 
theae^ion of the two Governments tinder the treaty. The Commissioners 
were appointed upon both sides. They visited Bering Sea. They 
examined the condition of the rookeries there. They made such inves- 
tigations as they chose to make, and were able to make, concerning 
^ life. They, or some of them — the British Commissioners, at least — 
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went over to the sealing islands of Eussia on the Asiatic shore, and 
they examined the basiness of pelagic sealing, its nature, its tendencies, 
etc. The two sets of Commissioners came together; they attempted to 
agree; but they found themselves unable to agree, except upon one or 
two limited conclusions. They were agreed in this, that the numbers 
of the herd of seals which made its home upon the Pribilof Islands 
were in the course of diminution ; that such diminution was cumulative, 
that is, it was increasing, and that it was in consequence of the hand 
of man. There they stopped, and were unable to go any further. 
What the causes were which prevented them from being able to go any 
further in harmony are to my mind very plain, but this is not the 
moment at which I should state that. It is enough for the present pur- 
pose to say that upon all other matters they disagreed, and therefore 
the hopes of the two Governments of being able to unite in a conven- 
tion in respect to regulations based upon an agreeing joint report of 
these commissioners, were disappointed, and it became necessary that 
the Arbitrators should be called together. This disappointment of hopes 
occurred a considerable i>eriod before the time when any step was 
requisite in reference to the arbitration by either party. But this fail- 
ure having occurred the arbitrators were appointed. The parties pro- 
ceeded to frame their Gases and their Counter Cases and to exchange 
them, and to prepare their arguments for submission to the Tribunal; 
and here we are. 

That, gentlemen , is, as well as I can state it, a concise account, although 
it has been a rather long one, of the various stages of this controversy, 
and I hope it will have tended in some degree to enable you to view 
the controversy in the lights in which, from time to time, the parties 
themselves have viewed it; and, therefore, to understand the precise 
questions which arise, the precise difficulties which are x)resented, better 
than you otherwise would. 

I shall, therefore, proceed with the next step in the argument of the 
Case. 



Senator Morgan. Mr. Carter, before you proceed, will you allow me 
to call your attention to some dates about which, possibly, there is some 
misunderstanding. I understand that these commissioners were in fact 
appointed before any convention was signed. 

Mr. Carter. Yes. 

Senator Morgan. They entered upon their work and completed it 
so far as the investigation wjis concerned, before any convention was 
signed ; and when they made their report a convention had been signed, 
but it had not been ratified by either Government, and ratifications had 
not been exchanged. 

Mr. Carter. I am not able now to say what the fact was in that 
particular as to dates. 

Senator Morgan. I desire to present that, because it is in my judg- 
ment an important fact. I know it is a fact because the record shows it 

Mr. Foster. They adjourned on the 4th of March, and the conven- 
tion was ratified by the Senate on the 29th of March. 

Senator Morgan. The Commissioners completed their labors making 
their joint report and a separate report to each Government before the 
Senate of the tJnited States acted upon that convention, and before 
ratifications were exchanged. 

Mr* Carter. I believe that to be so, but I have not the dates. 
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Senator Morgan. Therefore, there was no treaty at the time they 
maile that report. 

The President. But there was an arrangement between the Gov- 
ernments — precisely the arrangement which was signed afterwards, on 
the 18th of December, 1891. There was an arrangement made in June, 
1891, if I remember, which you read us a few days ago, an arrangement 
in seven articles, providing for the joint commission to be sen t out. That 
was not signed but it was an arrangement between the Governments. 
It was not signed or ratified, since it had not been submitted to the 
American Senate. 

Senator Morgan. The President does not seem to apprehend exactly 
that no arrangement made between the diplomatic functionaries of the 
United States and any other Government of the character mentioned 
here, has any effect whatsoever upon the laws of the United States 
until it has been ratified by the Senate; and the ratification took place 
not only after the arrangement was made, but after the report was made. 

The President. The 7th of May, 1892. 

Mr. Justice Harlan. The separate report of the British Commis- 
sioners was made June 1st, 1892, and the exchange of ratifications 
occurred May 7th, 1892. 

Senator Morgan. I refer to the joint report, after which, as I under- 
stand it, the Commission, as a Commission, was dissolved. And each 
of the Commissioners went on, whether rightfully or wrongfully, I am 
not prepared to say, to make subsequent thereto, their separate reports 
to their respective Governments. 

The President. That is perfectly correct. 

Mr. Garter. The statement by the learned Arbitrator is entirely 
eorrect. 

Senator Morgan. The Commission finally adjourned on the 4th of 
March. The ratification of the treaty was had on A^jril 22d. 

Mr. Justice Harlan. The ratification t 

Senator Morgan.* The ratification by the Senate. 

Mr. Foster. It was proclaimed May 9th. 

Mr. Carter (reading). "Concluded at Washington, February 29th, 
1892; ratification advised by the Senate, March 29th, 1892; ratified by 
the President, April 22d, 1892; ratifications exchanged, May 7th, 1892; 
proclaimed. May 9th, 1892". That is on the first page of volume I of 
the Appendix. 

Senator Morgan. It was proclaimed by the United States as an 
amended treaty, putting the treaty as originally ratified by the Senate 
and the modus vivendi which came in a« a supplementary treaty or an 
amendment of a former treaty together, and constituting one instru- 
ment to be construed in pari materia. 

The President. That had no legal force, I suppose, before it was 
proclaimed in the United States. 

Mr. Carter. None at all. It conld not have had, either in Great 
Britain or the United States. 

Mr. Phelps. There were also other amendments added by the 
Senate. 

Senator Morgan. There were two amendments of a distinct char- 
acter, each to a subject not entirely foreign to, but independent of, the 
^dus vivendu 

Mr. Carter. In the view I had taken of it, the circumstances under 
^bicb this Commission was appointed and proceeded to its labors 
prior to the ratification of the Treaty, is not of material importance. 

Senator Morgan. May be not. 
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Mr. Carter. In the view I take of it, it may, or may not, be that 
that action was without strict authority. Whatever the truth is, how- 
ever, this must be true — that the diplomatic representatives of the 
Governments had come to a formal agreement that this should be done. 
They had come to an agreement also in writing that this should be 
done, although that writing was not in a form making it a treaty. 
That is plain enough. It was highly important that all of this pre- 
liminary work should be done as soon as possible. It was necessary 
in order to carry out the scheme coutem])lated by the treaty. It was 
all done by the parties in good faith, and I should hope that it would 
be allowed to be considered as having effect according to the intent 
of the parties. I should, indeed, myself be inclined to argue that the 
ratifications having been exchanged between the Governments with 
full knowledge that these proceedings had already been had before- 
hand, and that it was the design of the pending treaty that they should 
be had, that the ratifications of the treaty would have an effect, as we 
lawyers say, by relation^ and go back and make good these prior pro- 
ceedings which otherwise might have been invalid. 

Senator Morgan. If the learned counsel will allow me, that is pre- 
cisely the view I take of the matter, that the subsequent ratification of 
these treaties, whether there are two or whether there is one, relating 
to the action of the Commissioners authorized b^ that diplomatic corre- 
spondence, is an adoption of what those Commissioners had done; but 
that operates upon what they had done, as I conceive, and it' did not 
operate to give them any authority m futuro. 

Mr. Caster. Oh no; I should suppose not. But the view which 
is suggested by the learned Arbitrator is entirely in accordance with 
my own. 

I now pass to the next matter which, as it seems to me, in the order 
I have prescribed, it is proper for me to consider. 

This also is a question, somewhat preliminary to the argnment of 
the main questions in controversy, but upon which it seems to me 
important that I should address a few observations to the Tribunal ; 
and that question is as to the law which is to govern it in its deliberations. 

This is a Tribunal composed of the citizens of different nations, part 
belonging to the nations between whom the controversy subsists, and 
part coming from other nations. They are sitting under no municipal 
law whatever. The authority of the courts of Great Britain, the 
authority of the courts of the United States, as authority, are as 
nothing here. This is an international Tribunal. Then, too, there is 
no international legislature which has adopted any law in relation to 
these or any other subjects which can be administered or applied. 
Therefore, in a certain sense, and in the sense in which we speak of 
law when we are engaged in a controversy before municipal tribunals, 
there is no settled law at all. Yet we cannot suppose that questions of 
this sort are to be discussed, debated, and determined by this Tribunal, 
without its being bound by some rule or some system of law. What 
then is the law which is to govern us? I suppose I might appeal with 
entire confidence to the conscience and the immediate conviction of 
each one of the members of this Tribunal, that the decision of the con- 
troversy is to be governed by some rule of right. What that particular 
rule may be, and where it is to be found, is another question ; but the 
decision is to be governed by some rule of right. I heard witb infinite 
pleasure my learned friend, Sir Charles Russell, when he was address- 
ing you upon one of the preliminary questions say that the first five 
questions mentioned in the treaty were what he might properly enough 



ORAL ABOUMENT OF JAMES O. CARTER, ESQ. 77 

call, he thought, questiong of righty and that they were questions of 
right which must be decided by the members of this Tribunal q,^ jurists, 
I concur in that view of those questions thus taken by him and antici- 
pate, indeed, that it will never be receded from by him. How else 
could it beT This is called an arbitration; but very plainly it is not 
an arbitration of that character which very frequently takes place 
between man and man. Oftentimes in controversies between individ- 
uals it is of far higher importance that the particular dispute should be 
in some manner settled and the parties left at peace, than how it shall 
be settled; and therefore in such cases the decision is often reached by 
some reciprocal process of concession, giving a little on one side and 
conceding a little on the other, and so on, until Unally an agreement 
is reached without a resort to any particular principle. That is not 
the way to deal with this controversy. It i^ of a totally different char- 
acter. If it could have been disposed of by mutual compromise and 
concession it would never have been brought to this Arbitration. The 
parties themselves could have settled it. They are quite competent 
to say how much they will be willing to yield, in order, by mutual 
compromise and concession, to finally reach a point Upon which they 
can agree. But the difficulty in this case is that the parties were in 
difference in respect to their rightSj and they could never come to an 
agreement upon them. They differed as to the question of the powers 
a nation may exercise upon the high seas in defence of its admitted 
rights of property in time of peace. They difi'ered on the question 
whether the United States has a property interest in these seals, and 
in the industry which has been carried on in respect to them on the 
Pribilof Islands. Those differences they have never been able to recon- 
cile. At variance with each other in respect to them at the start, 
finbseqaent discussion between the two parties has had the effect only 
of more widely separating them; and it is that controversy upon those 
questions of right which ihey have committed to your decision. 

The constitution 'of this Tribunal also imports that the questions are 
those of right. Why should a tribunal have been called together con- 
stituted of eminent jurists from several distinct nations unless it was 
intended that the rules of right should be applied T Why should pre- 
dion have been made for counsel supposed to be learned in the law, 
i^nd learned in the fundamental principles u{>on which the law is 
founded, unless it was supposed necessary to bring before the tribunal 
considerations of right in order to enable its members to make a deci- 
sion. Indeed, how could counsel address this Tribunal unless it was 
supposed that there was a standard of rights sicknowledged both by it 
ftnd the counsel who address it, to which the latter could appeal and 
upon which they could endeavor to pursuade the Tribunal T It is there- 
fore very clear, as it seems to me, that the decision of this Tribunal is 
to be governed by some rule such as we understand to be a rule of right. 
-^ny other rule, I assume, would not be satisfactory to either party. It 
certainly would not be satisfactory to the United States. I think I 
niay saftly say that, however valuable this seal herd may be to the 
Government and to the people of the United States, a decision affirm- 
ing their full and exclusive right to it made by this Tribunal, unless it 
^ere made upon grounds of rights would not be acceptable. It is of 
tar greater importance to the United States, as it must be to every 
^^ation, that the decision of any controversies to which it may be a 
party should be determined upon principles of right, than it is to gain 
^y mere temporary advantage not based upon such x)riuciplcs. 



78 ORAL ARGUMENT OP JAMES C. CARTER, ESQ. 

There is another consideration: the principles which are involved in 
the controversy affect the most permanent, enduring, and wide-spread 
interests. Certainly nothing can be more important than a determina- 
tion of the question of the power which one nation may exercise against 
the citizens and the property of another nation upon the high seas in 
time of peace. This is a question — some aspects of it well enough set 
tied, but other aspects of it quite novel — ^requiring additional explora- 
tion, additional elucidation, and additional determination. It is a 
question of tlie gravest and most important character, upon which dif 
ferences of opinion may arise likely to embroil nations in hostilities 
and to break up the peace of the world. Then, again, that other quee 
tion, the circumstances under which a nation may assert a right m 
property in animals that resort to the seas for a greater or less tima 
during the year, and therefore an animal which at different times mi^ 
place Itself under the power of citizens belonging to different natioti. 
of the earth — what question of greater importance can there be thf= 
that which involves the principles upon which such conflicting claiiM 
may be resolved — the fundamental principles upon which the instituti^ 
of property itself stands f 

These are questions, the permanent importance of which far otz 
weighs the particular interests of the contending parties to this contH: 
versy; and I must therefore express the hope that they will be settle 
as my learned friend says they ought to be settled, by this Tribun s 
looking to them as jurists, and feeling the responsibilities of jurist. 
The judgment awaited from this Tribunal will be, or ought to be, . 
monument, or rather an oracle, to which present and future times maj 
api)eal as furnishing indisputable evidence of the law of the world. 

Therefore, I think myself justified on this occasion in appealing tc 
each member of this Tribunal — I think it is not unbecoming in me to 
make that appeal — ^to discharge and dismiss from his breast every sen- 
timent of partiality, and even of patriotism, and to look upon this 
question as if he were a citizen, not of this country, or of that country, 
but a citizen of the world, having in charge, and having only in charge, 
the general interests of mankind. The promptings of patriotism, every- 
where else to be heeded, should be silenced here, and nothing should 
be obeyed except the voice, the supreme voice, of justice and the law, 

But while it is to be a rule of right that is to govern the determina 
tion of this Tribunal, what is that rule of right, and wJiere is it to b( 
found t In saying that it is to be a rule of right, it is assumed — it h 
indeed declared — that it must be a moral rule; that is to say, it must 
be a rule adopted by the moral sense; for there are no rules of right 
except moral rules. Eight and wrong have to do with morality and 
with morality alone. The law, whether it be international law, oi 
municipal law, is but a part of the general domain of ethics. It niaj 
not include the whole of that domain, but the centres of each systen 
coincide, although the circumference of one may extend beyond th( 
boundaries of the other. 

When I say that the rule must be a moral rule, that is to s8y, a rule 
dictated by the moral sense, I do not mean, of course, that it is th( 
moral sense of any individual man, or of any individual nation, because 
there are differences in the moral convictions of different men and o\ 
different nations. It is a controversy between nations. We cannol 
apply to it the moral standard, either of one, or of the other, or of any 
particular nation. Where, then, can we find iti I submit to you thai 
we must find the rule in that general moral standard upon which aP 

civilized nations, and the people of all civilized nations, are agreed- 
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We canuot take the opinions of one; we cannot take the opinions of 
another- We must take that standard upon which all civilized nations 
are agreed ; and that there is such a standard there can be no manner of 
donbt. This whole i)roceeding would be out of place if there were not. 
I could not with any propriety stand up and address an argument to 
this Tribunal unless there was some agreed standard between it and 
me to which I could appeal, and upon which I can hope to convince. 
There is, therefore, an agreed standard of morality and of right, of jus- 
tice and of law, agreed upon among all civilized nations and among the 
people of all civilized nations. It is just as it is in municipal law. 
There is a standard there. When controversies are brought before a 
municipal tribunal, it is most generally the case that there is no partic- 
ular statutory law which governs the decisions; and it is very often, 
and perhaps generally, the fact that there is no particular prior decision, 
or precedent, which will serve as a rule of decision ; and yet the courts 
make a decison. How are they enabled to reach it! They reach it 
through the exercise by the judges of their function as judicial experts 
whose business it is to ascertain the general standard of justice of their 
own country and to apply it to the controversies which are brought 
before them. The general standard of justice in a municipal society is 
fio much of the general rules of morality and ethics as that particular 
society chooses to enforce upon its members. So, also, in the larger 
society of nations, there is a similar rule. There is a general interna- 
tional standard which embraces so much of the principles of morality 
rod ethics as the nations of the world agree shall be binding upon 
them. That is international law, founded upon morality, founded upon 
that sentiment of right and wrong implanted in the breasts of men wher- 
ever they are. It is this alone which enables them to live in society 
with each other; it is this alone which enables them to live at peace 
with each other; and, therefore, the rule which this Tribunal is to adopt 
is the general standard of justice recognized by the nations of the worlds 
which I conceive to be only another term for international law. 

The President. Mr. Carter, if you please, we will continue to- 
morrow. 

Before rising, I beg leave to state that the Tribunal intends taking a 
somewhat longer recess to-morrow. It will take its recess from one 
o'clock until two, which is an exception to our usual practice. 

[The Tribunal thereupon adjourned until to-moiTow, April 14, 1893, 
at 11.30 o'clock a. m.] 



NINTH DAY, APRIL 14™, i8g3, 

(The Tribunal met pursuant to adjournraent.J 
[•he President. Mr. Carter, if you will continue your argument ^^® 
will be pleased to bear you. 

Mr. Cabteb. Mr. President, at the close of the sitting yesterday^ ^ 
was speaking to the point of what law shall govern tlie deliberation ^^ 
and the determination of this Ti-ibunal, and I had, in the course of it '^J 
argument ujjon that point, undertaken to show that the rule whic:^" 
should govern must be some rule of rights and therefore a moral rul ^» 
founded upon moral considerations; not necessarily the moral ni^® 
which governs the jurisprudence of England and the United Stat^^> 
even if they should happen to coincide, but that moral rule which :MS 
generally recognized by the civilized nations of the world; that generspi 
standard of justice — that international standard of justice — ^which i^ 
universally recognized, and which is only another name for internatiou^ii 
law. 

International law, therefore, is the rule which is to govern the delib- 
erations of this Tribunal and to determine its decision. What are the 
sources to which we are to look for this international law! For tbe 
most part international law is derived from, and is determined by, what 
is called the law of nature, a term very common with the writers on inter- 
national law. Tt is called the law of nature, partly because it is a code, 
so far as it may be called a code, not derived from legislation, having 
no origin in any sovereign legislature — ^for there is no such legislature— 
not derived from human institution at all, but founded in the nature of 
man and in the environment in which he is placed. It is an absolute 
necessity of human society, without which it could not exist, that there 
should be a moral nile by which the actions of its individual members 
in relation to each other should be governed. This is true of all munic- 
ipal states, and it is equally true of the larger society of nations. 
There could be no intercourse among nations; there could be no inter- 
course between individuals of different nations, unless there was some 
rule, some law, which would be recognized by them and by which their 
transactions with each other should be governed. And in respect of 
the great society of nations which is subject to no sovereign power, 
that law or rule is, for the most part, what is commonly called the law of 
nature. This is, indeed, the foundation, not only of international law, but 
it is the foundation of all law, municipal as well. All municipal codes 
are but attempts on the part of particular societies of men to draw pre- 
cei)ts and rules from the law of nature, and re-enact them for the guid- 
ance of its individual members; and in those countries which are not 
governed wholly by codes or by statutory enactments; in those coun- 
tries like England and America, where the great body of jurisprudence 
is unwritten, still the decisions of the tribunals which constitute the 
sources and the evidence from which the law is ascertained, are derived 
J22 ^re^it part &om the law of nature. 

SO 
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I must fortify what I say in this particular by a reference to some of 
the highest authorities on the subject. I shall read a quotation from 
the celebrated disquisition of Sir James Macintosh on the Law of 
l^ature aud Nations. He says: 

The science which teaches the rights and dnties of men and of states has in modem 
times been styled ''the Law of Nature and Nations." Under this comprehensive 
title are included the rules of morality, as they prescribe the conduct of private men 
towards each other in all the various relations of human life; as they regulate both 
the obedience of citizens to the laws, and the authority of the magistrate in farming 
laws and administering governments: aud as they modify the intercourse of indo- 
pendent commonwealths in peace and prescribe limits to their hostility in war. 
This important science comprehends only that part of private ethics which is capable 
of being reduced to fixed and general rules. 

He thus points out the law of nature as the source of all human 
jurisprudence, whether municipal or international^ and Lord Bacon 
had before expressed the same truth ^ he says: 

For there are in nature certain fountains of justice, whence all civil laws are 
derived but as streams, and like as wat-ers do take tinctures and tastes from the soils 
through which they run, so do civil laws vary according to the regions and govern- 
ments where they are planted, though they proceed from the same fountain. 

This law of nature, as it is styled, is sometimes designated by differ- 
ent terms. Sometimes as natural law; sometimes as natural justice; 
sometimes as the dictates of right reason; but by whatever name it is 
described, the same thing is always intended; aud it means, in short, 
those rules and principles of right and wrong, implanted in every 
linman breast and which men recognize in their intercourse with each 
other, because they are men, having a moral nature and are brought 
into relations with each other which compel the application of moral 
roles. I may cite a great authority which all English lawyers are 
compelled to study at the very beginning of their instruction. That is 
Blackstone. He says: 

This law of nature being coeval with mankind, and dictated by God himself, is, 
of coarse, superior in obligation to any other. It is binding over the globe, in all 
eoantries, and at all times; no human laws are of any validity if contrary to this, 
and snch of them as are valid derive all their force and all their authority, mediately 
or immediately, from this original. (Comm. Book I, p. 41.) 

And the dependency of all law upon the law of nature is very hap- 
pily and clearly illustrated by those three great maxims which consti- 
tute the basis of the jurisprudence of the Eoman law, sometimes called 
the Ulpianic precepts. They amount simply to a reduction to their 
simplest form of the dictates of natural justice, or of natural law, — 
and they are thus familiar to every lawyer: "Jwrw prcecepta sunthceo: 
lumeste vivei'e^ alterum non Icedere, snutn cuique tribuere,''^ 

Some writers have been sometimes inclined to dispute the authority 
of this law of nature, on the ground that there is no supreme power 
capable of enforcing its precepts; they say that nations are themselves 
supreme; and being supreme and sovereign there is no power over 
them ; and no power, therefore, to enforce the dictates of this law, as 
there is to enforce the rules of municipal law upon the individual mem- 
bers of a municipal state. But that notion, I think, is a mistake, and 
has generally been agreed to be a mistake. It does not follow bec^ause 
there is no supreme authority to enforce the dictates of this law that it 
is any the less binding. There are plenty of considerations which do 
enforce it- It is enforced, in the lirst instance, by the sense of right and 
wrong which dwells in the breasts of nations, as it does in the brea,sts 
of individuals. The very sense of obligation is of itself a means of 
enforcing the law. It is enforced, in the next place, by the public 

» s, PT xn 6 
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opinion of mankind, which holds to a strict account every nation th 
undertakes to depart from, or violate, its dictates; and it is enforce 
in the next place, by the disastrous consequences which nature her8< 
has ordained and made certain to follow from any disobedience of h 
precepts. This has been well expressed by a distinguished Engli 
writer upon international law. I refer to Sir Bobert Phillimore. I 
Bays: 

It IB sometimes said that there can be no law between nations, because they acknoi 
edge no common superior authority, no international executive capable of enforci 
the precepts of international law. This objection admits of various answers : Fir 
it is a matter of fact that statt's and nations recognize the existence and independei 
of each other, and out of a recognized society of nations, as out of a society of in 
viduals, law must necessarily spring. The common rules of right approved 
nations as regulating their intercourse are of themselves, as has been shown, sua! 
law. Secondly, the contrary position confounds two distinct things, namely, 
physical sanction which law derives from being enforced by superior power, and 
mora] sanction conferred on it by the fundamental principle of ri^ht; the erroi 
similar in kind to that which lias led jurists to divide moral obligations into perl 
and imperfect. All moral obligations are equally perfect, though the means of cc 
pelling their performance is, hnmnnly speaking) more or less perfect, as they m< 
or less fall under the cognizance of human law. In like manner, international ji 
tice would not be less deserving of that appellation if the sanctions of it were whoJ 
incapable of being enforced. 

But irrespectively of any such means of enforcement the law must remain. Ck 
has willed the society of States as He has willed the society of individuals. Tl 
dictates of the conscience of both may be violated on earth, but to the national ss i 
the individual conscience, the language of a profound philosopher is applicabl; 
'' Had it strength as it had right, had it power as it has manifest authority, it woa 
absolutely govern the world". 

Lastly, it may be observed on this head, that the history of the world, and esp 
cially of modem times, has been but incuriously and unprofitably read by him wJ 
has not perceived the certain Nemesis which overtakes the transgressors of intern 
tional justice; for, to take but one instance, what an ** Iliad of woes" did the prec 
dent of the first partition of Poland open to the kingdoms who participated in th 
grievous infraction of international law ! The Roman law nobly expresses a gre 
moral truth in the maxim, '' Jurisjuraudi conteropta religio satis Deum habet nit 
rem". The commentary of a wise and learned French jurist upon these words 
remarkable and may not inaptly close this first part of the work: ''Paroles (he sa; 
qu'on peut appliquer ^galement h toute infraction des lois naturelles. La justice • 
rAuteur de ces lois n'est pas moins arm^e centre ceux qui les transgressent quecont 
les violateurs du serment, qui n'ajoute rien ft Tobligatiou de les observer, ni & 
force de nos engagements, et qui ne sert qu'ft nous rappeler le souvenir de oette jf 
tice inexorable," (Philllmore's International Law, Third Edition, London, 1879, vi 

I, section lx,) 

And let me cite another extract which I had noted from Sir Jam* 
Macintosh, jand from the same disquisition to which £ have aljreac 
referred : 

The duties of men, of subjects, of princes, of lawgivers, of magistrates, and 
states, are all parts of one consistent system of universal morality. Between t 
most abstract and elementary maxims of moral philosophy, and the most comp 
cated controversies of civil and public law there subsists a connec,tiou. The prii^ 
pie of justice deeply rooted in tne nature and interests of man pervades the wh^ 
system and is discoverable in every part of it, ,even to the minutest ramification is 
legal formality or in the construction of an article iiji a treaty. — (Sir James Mj 
In tosh. Discourse on the Law of Nature and Nations, aviffine,) 

And Mr. Justice Story says in his book on tjie Oonflict of Laws^ C 

II, Sec. 35 : 

The true foundation on which the administration of international law must T* 
is that the rules which are to govern are those which arise from mutual interest ba 
utility, from a sense of the inconveniences which would result from a contraiydo 
trine, and from a sort of moral necessity to do justice in order that lustice majy ^ 
done to us in return. 

f^ • . » . . ... 
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The same great authority when sitting as a judge in the case of L^ 
Jeone Eugenie, in the second of Mason's Eeports, p. 449, says: 

Bnt I think it may be nneqni vocally affirmed that every doctrine that may be 
fairly dcdaced by correct reasoning from the rights and daties of nations and the 
DAtureof moral obligations may theoretically be said to exist in the law of nations; 
and, unless it be relaxed or waived by the consent of nations, which may be evi- 
denced by their general practice and castom, it may be enforced by a court of justice 
whersTcr it arises in judgment. 

The main foundation of international law is, therefore, the law of 
natnre, and it is a system not evidenced by any written code, but is a 
body of moral rules. But it is a body of moral rules, at the same time, 
as to all the particulars of wliich men are not absolutely agreed. There 
are differences in the moral convictions of different men, and there are 
difl'erences in the moral convictions of the same people and the same 
imtion at different periods of time. Law is a progressive system advanc- 
ing step by step with human progress, and it is constantly aspiring, as 
it were, to reach a more complete harmony with theoretical moral rules. 
We cannot, therefore, in applying international law apply those moral 
rules which we ourselves may deduce from our study of moral precepts. 
Others may not agree with us; but still there is a great body of plain 
aud simple moral rules to which all men, and all nations, may safely be 
presumed to agree, and to that extent we may enforce them. It is, 
nevertheless, true that in human jurisprudence the a(.*tual doctrines 
^hich are enforced upon the individuals of a municipal state, or which 
are yielded to and recognized by nations, do not always come up to the 
elevated standard of the law of nature. That is a system of very high 
standards, not at all times actually recognized in the practice of men. 
Where these st^nndards do thus stand above the actual practice of men, 
what we have to enforce, — as we can enforce only what is agreed 
upon,— is the rules so far as they are actually recognized. 

That truth has been rather strikingly illustrated in the case of the 
*lave trade. Very few enlightened men could be found who would not 
say that the slave trade was essentially and absolutely wrong. Very 
few could be found who would not say that it was absolutely contrary 
to the law of nature; but is it against human law? Few of the nation^ 
of the world had, until recently, so far recognized the pure and true 
principles of natural law as to carry them out to -the consequence of 
forbidding the slave trade. That question has arisen judicially before 
several tribunals. It arose in the Supreme Court of the United States, 
and called for the consideration of Chief Justice Marshall. The ques- 
tion was whether the Supreme Court of the United States could execute 
a municipal law, which declared the slave trade to be piracy, as against 
the citizens of another nation. He held that the slave trade was 
pndoiibtedly against the .law of nature, but at the same time, taking 
Jnto consideration the extent to which the nations of the earth had 
j^en addicted to the practice, he said it was impossible to declare that 
it was against the law of nations; and he, therefore, held that a munic- 
ipal law of the United States declaring the slave trade to be i>iracy 
eonld not be executed against the citizens of another nation. A similar 
decision upon similar grounds was made by a distinguished English 
JQdjje, equally illustrious. I refer to Lord Stowell. 

Where, tlien, are we to look for the evidence which is to enable us to 
ascertain what the law of nations is in any particular case! First, let 
'^esay, to the actual practice and usa^s of nations; for the practice 
and usages of nations must evidence the points upon which they are 
^p^'j au4 Fher^ the practice and usages pf nations speak we uee(l 
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look no farther. But the practice and usages of nations speak in bi 
a comparatively few cases. They really cover but a very small part < 
the questions which arise, and of the still larger number of questioi 
which, by possibility, may- arise, and which at sometime or other ce 
tainly will arise, in the intercourse of nations. In the municipal law < 
states the case is otherwise. Particular states have a regular e-stablisi 
ment of courts. They employ a regular body of experts called judge 
The controversies between man and man are innumerable, and tbc 
have been arising for thousands of years. Therefore, the science < 
justice and the law of nature, so far as it is applicable to the relatioi 
between individual men, have been so assiduously cultivated in muni 
ipal law that we may say there is scarcely a point which remains »t 
to be determined. 

In international law it is otherwise. The points in which natic^ 
come into connection with each other, or into collision with each otb^ 
are comparatively few, and therefore the occasions for the study, t 
development and the application of the law of nations have, in t^ 
course of history, been comparatively few. For the most part, thei 
lore, when new questions arise we are referred at once to the Iskw < 
nature, which is the true source upon which the whole system of tl 
law of nations rests; and there we are entitled to look to and to ttik 
as law, the plain deductions of right reason from admitted principlaa 
unless we find that those plain deductions have, somewhere or somehow 
been disavowed by the nations of the earth in their actual intercoors 
with each other. 

I desire to read one or two more extracts from writers of eminenc 
upon international law, in corroboration of the views which I have jus 
expressed. I read a passage from Mr. Pomeroy, a distinguished Araei 
ican writer, once the head of the law scliool of the University of CaL 
fornia. He says (Lectures on International Law, ed. 1886, ch. I): 

Sec. 29. — (3) What is caUed intematioaal law in its general sense, I wonld ten 
international morality. It consists of those rules founded upon justice and equity 
and deduced by right reason, according to which independent states are accnstome 
to regulate their mutual intercourse, and to which they conform their mutual reh 
tions. These rules have no binding force in themselves as law; but states are moi 
and more impeUed to observe them by a deference to the general public opinion < 
Christendom, by a conviction that they are right in themselves, or at least ezpedien 
or by fear of provoking hostilities. This moral sanction is so strong and is so coi 
stantly increasing in its power and effect, that we may with propriety say thet 
rules create righto and corresponding duties which belong to and devolve upon Ind 
pendent states in their corporate political capacities. 

Src. 30. — We thus reach the conclusion that a lar^e portion of international la 
is rather a branch of ethics than of positive human jurisprudence. This fact, hoi 
ever, affords no ground for the jurist or the student of jurisprudence to neglect tl 
science. Indeed, there is the greater advantage in its study. Its rules are basi 
upon abstract justice; they are in conformity with the deductions of right reasoi 
having no positive human sanction they appeal to a higher sanction than do the px 
cepts of municipal codes. AH these features clothe them with a nobler charact 
than that of the ordinary civil jurisprudence, as God's law is more perfect ths 
human legislation. 

The observations of Mr. Pomeroy that these rules have no bindis 
force in themselves as law is not a very correct statement. In my vie 
they have in themselves a binding effect as law at all times and s 
places; and as Mr. Justice Blackstone says, greater in one sense, < 
least, than any human law. This view was taken by the Governraez] 
of Great Britain in a celebrated paper, drawn up, I think, by Lon 
Mansfield himself, which was a response to a memorial by the Prussia! 
(Grovernment, a paper which was pronounced b^ Montesquieu to U 
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rSponse sans r^pliquCy and has been generally recognized as a very just 
statement I am reading now from the 12th page of my argument: 

The law of nations is said to be fonnded upon justice^ equity, convenience, and 
the reason of the thing and confirmed by long usage. 

And Chancellor Kent has spoken to the same point with great clear- 
11668 (Comm., part I, lect. 1, p. 2-4) : 

The most useful and practical part of the law of nations is, no doabt> instituted or 
poailive law, foiinden on usage, consent, and agreement. But it would be improper 
to separate this law entirely from natural Jurisprudence and not to consider it as 
deriving much of its force and dignity iVom the same principles of right reason^ the 
Kame views of the nature and constitution of mao, and the same sanction of diviue 
i^relatioii, as those from which the science of morality is deduced. There is a natn- 

1 ftnd a positive law of nations. By the former every state, in its relations with 



other states, is bound to conduct itself with justice, eood faith, and benevolence; 
And this application of the law of nature has been called by Vattel the necessary 
law of nations, because nations are bound b^ the law of nature to observe it; and it 
is termed by others the internal law of nations, because it is obligatory upon them 
is point of conscience. 

We ought not, therefore, to separate the science of public law from that of ethics, 
nor encourage the dangerous suggestion that governments are not so strictly bound 
l>y the obligations of truth, justice, and humanity, in relation to other powers, as 
they are in the management of their own local concerns. States or bodies politic 
^e to be considered as moral persons, having a public will, capable and free to do 
Tight and wrong, inasmuch as they are collections of individuals, each of whom car- 
?iei with him into the service of the community the same binding law of morality 
f^sd religion which ought to control his conduct in private life. I'he law of nations 
is i complex system, composed of various ingredients. It consists of general princi- 
ple of ri^jht and justice, equally suitable to the government of individuals in a state 
of natnru equality and to the relations and conduct of nations ; of a collection of 
vuges, cnstomsj and opinions, the growth of civilization and commerce, and of a 
<^e of conventional or positive law. 

In the absence of these latter reflations, the intercourse and conduct of nations 
ftre to be governed by principles fairly to be deduced from the rights and duties of 
Qatiomiand the nature of moral obligation; and we have the authority of the law- 
y«ra of antiquity, and of some of the first masters in the modem school of public 
w,for placing the moral obligation of nations and of individuals on similar grounds, 
^nd for considering individual and national morality as parts of one and the same 
•cience. 

T^e law of nations, so far as it is founded on the principles of natural law^ is 
^Qally binding in every age and upon all mankind. 

And a French writer, Hantefeuille, has spoken to the same point {Dea 
^oits et des Devoirs des Nations Neutres en Temps de Ouerre Maritime^ 
184Sj vol. I, Translation) : 

He (God) has given to nations and to those who govern them a law which they are 
1^ observe towards each other, an unwritten law, it is true, but a law which He has 
*^hen care to engrave in indelible characters in the heart of every man, a law which 
^Qsee ever^ human being to distinguish what is true from what is false, what is just 
^om what is unjust, and what is Beautiful from what is not beautiful. It is the 
divine or natural law; it constitutes what I shall call primitive law. 

This law is the only basis and the only source of international law. By going 
"^k to it, and by carefully studying it, we may succeed in retracing the rights of 
^AtioDs with accuracy. £very other way leads infallibly to error, to grave, nay, 
deplorable error, since its immediate result is to blind nations ana their rulers, to 
^ them to misunderstand their duties, to violate them, and too often to shed tor- 
^ts of human blood in order to uphold unjust pretensions. The divine law is not 
Written, it has never been formulated in any human language, it has never been 
Promulgated by any legislator; in fact, this has never been possible, because such 
^^ielator, being man and belonging to a nation, was irom that very fact without 
^y authority over other nations, and had no power to dictate laws to them. 

International law is, therefore, based upon the divine and primitive law ; it is all 
derived from this source. By the aid of this single law, I firmly believe tbat it is 
iiot only possible, but even easy, to regulate all relations that exist or may exist 
^iDong the nations of the universe. This common and positive law contains all the 
^1^ of justice; it exists independently of all legislation, of all human institutions, 
^d it ia one for all nations. It governs peace and war, and traces the riehts and 
^tttwi of every position. The rights which it gives are c\eax,i^Qa\\vv«, vii<dL&«(A».^\ 



86 ORAL ARGUMENT OF JABiES C. CARTER, ESQ. 

they are of such anatare as to reciprocally limit each other without ever coming 
iuto collision or contradiction with each other; they are correlative to each other, 
ftnd are coordinated and linked with the most perfect harmony. It can not be other- 
wise. He who has arrnngod all the parts of the universe in so admirable a manner^ 
the Creator of the world, could not contradict himself. 

And a learned Dutch writer, Ferguson, lias spoken very macli to 
the point. He says (Manual of International Laic ^ 1884, vol. I, part I, 
ch. Ill, sec. 21): 

Investigating thus this spirit of law. we find the definition of international law 
to consist in certain rules of conduct tonich reason, prompted by consciefice, deduces at 
consonant to justvie^ with such limitations and modificatious as may be established by gen- 
eral consent, to meet the exigencies of the present state of society as existing among nation* 
and tohich modern civilized states regard as binding them in their relations with one another, 
with a force comparable in nature and degree to that binding the couscientioue person to 
obey the laws of his country. 

And I remember, althongh I have not cited here, the way in which 
the same question has been regarded by the English philosopher, John 
Locke, illustrious all over the world, in his treatise on Civil Govern- 
ment. He had occasion to consider what the law of nature is, and he 
defines it to be that law which men would observe and enforce upon each 
other if they lived in a state of nature, and without any human gov- 
ernment whatever. In such a government as that, he says, and anter- 
ior to human governments, men still enforced against each other a law. 
They could not appeal to any supreme authority to enforce it against 
others, and the consequence was they enforced it themselves. If the 
rights of a man living in such a condition were violated, he asserted 
his rights and defended himself by his own arm. That might be said 
to be the employment of force and to be held divorced from right; 
but not quite so. The man who has justice on his side always has a 
supreme advantage, and, therefore, if there is no supreme authority 
over him to which he can appeal for justice against his neighbor he 
may be permitted to enforce it himself, and does enforce it himself 
A very large part of the enforcement of that sort of justice still 
remains among men, notwithstanding the societies into which they have 
entered. The right of self-defence is an instance. If I am attacked 
by a man I have a right to defend myself, and I do so. If a mar 
intrudes upon my property I have a right by my own arm, without 
appealing to any tribunal, to thrust him oii' it, and I do so. Those arc 
the same modes of enforcing justice and protecting rights which mei 
Would exercise if there were no governments at all. Sir. Locke thei 
deals with the suggestion, which, he says, will be made, that this 8tat( 
of nature is a mere imagination which never has existed, and nevei 
is likely to exist, and that consequently it is idle to inquire what rights 
men would have in a state of nature, or what means they would hav< 
of enforcing them. To which he makes the pertinent answer that al 
princes, kings, and sovereign states are now, and ever have been, anc 
always must be, living in a state of nature, and have no other way o 
enforcing justice or determining rights than individuals would have i: 
there were no government over them. 

These observations all tend to show, and I think, conclusively, show 
that there is an unwritten law everywhere in operation which euablef 
us to determine in any given case what the rights of nations are as 
between each other in respect to property, or in respect to any other 
relation which may be drawn in question, a law which 'though not 
written upon tables of stone, or promulgated amid the thunders of 
Sinai, is nevertheless binding upon the conduct and consciences of 
nations and of men.^ 
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When we look to the more particular sotirceH from which we are to 
derive knowledge of that law, I think they are these: First, the actual 
practice and usages of nations; and these are to be learned from his^ 
tory^ in the modes in which the relations and intercourse of nations 
with one another are conducted, in the acts commonly done by them 
without objection from other nations, in the treaties which they make 
with each other— although these should be considered with some 
degree of caution, for they are sometimes exacted by a more powerful 
from a weaker nation, and do not always contain the elements of jus- 
tice. And this practice and these usages are also to be found in the 
diplomatic correspondence between nations, which assert principles 
on oDe side that meet with acquiescence on the other. 

Another source from which we may ascertain the actual practice and 
usages of nations is from the judgments of those courts which pro- 
fess to administer the laws of nations, — such as prize tribunals, which 
are sometimes called international tribunals, although, strictly speak- 
ing, they are not such. When these sources fail to discover the rule by 
Which we are to be bound, we must look to the great source from which 
all law flows; that is to say, natural law, the dictates of right reason, or 
what ig best termed, perhaps, the law of nature. 

Let me call attention to one most useful source to which we may look 
for ascertaining what the law of nature is, and which is not so com- 
monly pointed out, I think, by writers. I mean the municipal law. If 
we want to know what the law of nature is upon any given subject, the 
municipal law is a prime source of information; and it is so because 
municipal law is founded upon the law of nature, and has been culti- 
vated in every civilized state, as I have endeavored to point out, most 
Msidnously fbr a thousand years by learned experts, either juriscon- 
sults, or judges. The efforts of such men extending over such a long 
P^od of time, in inquiring and determining what justice is in multi- 
tudes of cases, are a mode of cultivating the system of the law of nature, 
^e know what rules are prescribed by the Liw of nature from the 
resttlts of their inquiries; and, therefore, when any question of right 
arises between nations similar to those questions of right which arise 
t municipal jurisprudence, the municipal jurisprudence of the several 
states of the world, so far at least as it is concurring, seems to me to 
he a prime source of knowledge. 

And, finally, in all cases where we are to seek a knowledge of the 
dictates of the law of nature, the authority of the jurists, from Grotius, 
the great master of the science, down through succeeding writers, to 
those of the present day — a very numerous body of very illustrious men, 
given to ethical studies and to a consideration of the great relations of 
^dependent states with each other— -constitutes a source of informa- 
tion always respected by judicial tribunals. 

That, Mr. President, closes what I have to say in reference to the 
law which is to govern the determination of the Tribunal; and I am 
l^appy to believe that upon this branch of the controversy, at least, I 
wn to anticipate no substantial disagreement from my learned friends 
^pon the other side. I think the subject hardly admits of a difference 
of opinion; and from what has already fallen from some of them, I 
anticipate a concurrence. 

Sir Chables'Eussell. My learned friend must not assume that. 

Mr. Garter. Then let that be considered as unsaid. I am apprised 
that there may be differences, and I shall listen with some degree of 
^terest to a statement of what those differences are, and to the grounds 
^pon which they may be based. 
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I uow approach the consideration of that question which, in the order 
adopted by the Treaty, seems properly to be the first to engage our atten- 
tion. That has reference to the rights which may have been gained by 
Kussia over the regions in connection with which this controversy has 
arisen, and the rights which consequently the United States may have 
derived from the act of cession of the Alaskan territory by Russia to the 
United States. When I was giving a historical sketch of the origin of 
this controversy I very briefly alluded to the region of Bering Sea and to 
the early discoveries and acquisitions of Bussia in that quarter of the 
globe, but I ought, perhaps, to call attention to some of the details 
which it was not important for me then to give. 

The maritime enterprise and ambition of Bussia, withholding its 
exercise from the more fruitful and agreeable quarters of the globe, 
were exerted in these high northern latitudes on the coasts of Asia and 
North America. The discoveries of Bussian navigators in that region 
began at a very early period. As early as 1G48 a voyage was made 
from the Arctic Ocean, from the northern shores of Siberia, around 
through Bering Straits, and along the eastern coast of Siberia. That 
was as early a« 1648, and at about the same time there was a discovery 
of the North American continent near the mouth of the Yukon Biver, 
on the other side of Bering Sea. 

The President. Was not Siberia in possession of Bussiat 

Mr. Carter. So far as it could be in the possession of any power, I 
think it can be said that as early as that period it was in the possession 
of Bussia. In the year 1728 Bering made his voyage through the 
Straits to which his name was afterwards given. He made a second 
voyage in 1741, and in that voyage he discovered the eastern shore of 
the Sea, and also a large number of the Aleutian Islands. He discov- 
ered also the Commander Islands, which are the breeding place of the 
Bussian seals; and it was upon one of those islands that he was ship- 
wrecked. 

This discovery of the Commander Islands by Bussia gave them a 
knowledge of the herd of fur-seals which visited that spot, and enabled 
them to turn that source of wealth to the benefit of man. During this 
period, and subsequent to the voyages which I have mentioned, there 
were other very numerous Bussian voyages in Bering Sea and along 
the Aleutian chain, and in the course of them it was discovered that 
there were vast bodies of seals at certain periods of the year migrating 
Kortb, and at certain other periods migrating South. Their migrations 
Forth were more noticeable, because it is in those migrations that they 
are more together; and from the knowledge the Bussiaos had already 
acquired of the habits of seals around the Commander Islands, they 
had every reason to believe that there was. North of the Aleutian 
Islands, through the passes of which they saw them taking their course, 
some remote region which they made their breeding ground. As I had 
occasion to state, the discovery of that unknown region was one of the 
great purposes of Pribilof, an enterprising Bussian navigator, and he 
finally, after many attempts, made the discovery. 

The President. You mean to say PribiloFs expedition was mainly 
designed on account of the seals, — that he, at that period, was looking 
out for the seals! 

Mr. Carter. He was. He had been looking out for the breeding 
place of those seals which he had observed making these migrations to 
the northward. It was a distinct object with him, and he finally satis- 
fied his ambition and made the discovery. 
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At a later period, Russian navigators also explored tbe region south 
of tbe peninsula of Alaska, and down as far, certainly, as tbe 54tli degree 
of latitude, and as the Bussian authorities at the time claimed, down 
as far as the 51st degree of latitude ; along this coast (here indicating on 
the map), which I call the Northwest Coast. When I speak of the 
^^]^orthwest Coast ''^ without saying more, I mean that particular coast 
south of tbe 60th degree of Nortli latitude, and extending down over 
the whole of the Bussian possessions, and of British America. 

A few words as to the cbaracteristics of tbose regions. In tbe first 
place, they were one and all absolutely incapable of agricfulture. No 
snch pursuit was possible upon them. In the next place, they were at 
that time almost uninbabited. Scattered tribes of natives, Esquimaux, 
were to be found nearly as high up as the Bering Straits; and I sup- 
pose, also, at other places farther South. Some of the Aleutian Islands 
were inhabited by native races called Aleutians, and this more southern 
shore and the islands were inhabited to a still greater extent by several 
different tribes of Indians. On tbe Siberian coast there were very few 
inhabitants, I mean in its more Northern parts. 

As there were no agricultural produ(*.ts, we may ask what other prod- 
ucts were there. They were rich in one tbing, and in only one thing, 
and tiiat was fur-bearing animals. There were sea otters, seals, and 
many other animals, valuable for their skins, and at this early period, 
that was substantially the only product of these whole regions which 
was of any value to man. Subsequen tly, of course, fisheries were devel- 
oped; but at that early period there was no product of these regions 
valuable to man except animals, which were valuable on account of their 
skins. 

How could this sole product of that region be gathered and turned 
to human purposes? It was only by employing the instrumentality of 
the natives who were from time to time engaged in the pursuit of these 
animals, and visiting them upon frequent, or upon stated, occasions for 
the purpose of taking such store of the skins as they had previously 
gathered, and giving by way of exchange and return such articles as 
the natives might be in need of. That was the only way in wbich the 
only product of these regions could be turned to human account; and 
that involved the necessity of having trading establishments at various 
points along the coast, and the furnishing of a certain number of vessels 
safficient to carry the subjects of the commerce backwards and forwards. 
It required, also, the protecting arm of the Bussian Government to 
defend the trading establishments thus formed. Such establishments 
were principally — and the largest of them — on the islands and shore 
of this Northwest Coast. There is where the most important of them 
^ere first placed. There was at an early period at least one establish- 
ment as high to the northward as where the pointer rests now (indicat- 
iiigonmap), and perhaps others along that coast; but as I now remem- 
ber, I think not at that very early period. The Pribilof Islands were 
not inhabited for a very considerable time after their discovery. They 
vere uninhabited when found. The population finally inhabiting them 
▼as carried thither from some of the Aleutian Islands. 

^t me, in the next place, remark that according to thejdeas of that 
age and of that time, prior discovery gave to a nation the right and 
title to the new regions which it had discovered. Ever since the dis- 
covery of Columbus had revealed to the European nations the existence 
of anew world, the ambitions of the different nations of the world, or 
of many of the different nations of the world, were greatly excited in 
^^nming these various discoveries to account. There were likely to be, 
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and there were, as we know from history very well, conflicting claini 
arising out of an asserted priority of right; and those conflicting clain 
were often the subject of discussion between different Government 
It was necessary that some rule should be established by which pr 
ority of right should be determined; and the rule eventually estal 
lished was the one which men would necessarily recognise if there wn 
no other thing to give priority, — and that was priority of discover 
That came to be universally recognized as a just foundation for arigh 
If, indeed, the prior discovery were subsequently abandoned, it migt 
go for nothing; but unless it was abandoned, if discovery had bee 
made, if an assertion of title had accompanied it, and an intention t 
approprijite the region — 

The President. And taking possession! 

Mr. Carter. And intention to take possession. It was not necessar 
to take actual possession, at first. That would not be possible in man] 
cases; but if the intention existed to take actual possession, and tha: 
intention were carried out within a reasonable period, and not abau 
doned, the f\iU and complete foundation of a right was laid. 

How far did such a right extend? A nation discovers some part ol 
the Atlantic Coast of the United States. Could it claim the whoh 
Atlantic Coast upon the basis of that mere discovery! How great a 
strip of the coast does a discovery of one particular part of it entith 
the nation which has made the discovery to claim! Could she say 
"I will coast with vessels along this shore for a thousand miles or twc 
thousand miles, and claim the whole of it on the strength of thatt' 
That was one of the questions. Then again: How far inland does th< 
right thus founded upon prior discovery extend! That was anothe: 
question. Could a nation that had seen and observed a particula 
point on the coast of a continent extend its title indefinitely to tb 
interior and perhaps to the ocean on the other side of it! 

Those questions were never fully settled ; but there was an approacl 
to a settlement, and I think it was generally recognized that so mnc 
of a coast could be claimed by a discovering nation as it was in th 
power of that nation to fairly occupy. 

So much for the coast. Then as to the interior. A discovering uatio 
was entitled to carry back her claim into the interior as far as the rivei 
which emptied upon the coast to which she was entitled could befollowec 
That was a sort of general rule, having some recommendations in poii 
of reason, which was asserted and to a certain extent recognised b 
the nations at the time. 

Of course, the right of a nation in respect to the extent of territoi 
which it could claim title to could not be limited to the mere point whic 
it had discovered. Great Britain asserted that she had discovered tli 
whole Atlantic Coast of the North American continent, from Nov 
Scotia at the North, down to Florida at the South. I leave out of vie 
now the controversy between Great Britain and Holland which afifecte 
that portion of the coast in which New York is situated, the title < 
Great Britain being finally vindicated to that. But she claimed, yo 
may say, the whole Atlantic Coast in virtue of the right of prior di 
covery. Had she many establishments upon that coast at an earl 
period ! No ; not half a dozen of them. That Avhole space, an extent < 
3,000 miles or more, was asserted by Great Britain to be hers in virtu 
of no other title than a right of first discovery, and an occupation i 
half a dozen different places along the coast. 

Bussia, in making her discoveries of both shores of the Bering Sei 
of the islands of the Bering Sea, and of the Northwest Coast down 1 
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the 54th or 50th degree of north latitude, claimed and asserted a sover-t 
eip right and dominion to the whole of the territories thus discovered, 
founded upon prior discovery. She followed up that assertion by the 
establishment of these trading posts, one or more of them, on the 
Alaskan shore of Bering Sea, several of them on the Northwest Coast, 
soath of the peninsula of Alaska, and more or less of them — I do not 
know hoir many — upon the Siberian coast. Her title, therefore, was 
based upon an undisputed prior discovery, and upon an undisputed 
occnpation, so far as those few establishments could give an occupation 
of the whole region. Did they give a fair occupation of that whole 
region! That is a question which it is proper to consider here. Was 
this a re^asonable assertion by her of dominion over that vast region! 
Gonld she fairly claim to exclude other nations of the globe from a par- 
tidpation in the benefits of that discovery on the ground of her prior 
discovery, and the limited occupation which she had thus made! Was 
tliat a fair and reasonable claim! Possession of everything must, of 
eonrse, correspond to the nature of the thing. If a nation had discov- 
ered some very fruitfal part of the globe, — the West Indies, for instance, 
the more southern parts of the United States, — and had attempted to 
lay a claim to a thousand miles of the coast, upon the mere basis of an 
occupation at one point, it might be deemed very unreasonable. Other 
nations might come in, and say: "You are not fairly improving the dis- 
covery you have made. Here is a coast capable of cultivation, capable 
of extensive settlements, capable of supporting a numerous population, 
capable of enormous production. You are not putting it to the uses 
and purposes for which nature intended it; you are leaving it in a wild 
and desolate condition; you are improving only a small portion of it; 
ftnd yet you assume to shut out the rest of mankind from the benefits 
of it on the basis of that very small and limited occupation. That is 
not jnst or right, and you shall not be permitted to do it.'' 

Assertions of that character were made at this time, and the justice 
of them was quite apparent. How was it with this northern region! 
It had, as I have already said, but one product, and that was these fur- 
bearing animals. That one product was extremely limited, exhausti- 
ble in its character, and could be fully reaped and gathered by one 
nation. All that it was necessary to do to gather the product of this 
enormous region was to establish a few trading posts, which should be 
the centres of commercial establishments, and out from which vessels 
eoald go along the coast, from time to time, to gather from the natives 
the stores of skins they had collected. In that way the entire product 
of this wliole region could be reaped easily by one power, and there was 
not enough for more than one. 

The President. If you please, we will rise here, and resume the 
hearing at 2 o'clock. 

BTie Tribunal thereupon took a recess for an hour.] 
r. Carter. I was speaking, Mr. President, at the time the Tri- 
1)nnal rose in reference to the nature of the occupation which it was 
necessary that a nation should take in order to make good the title 
founded upon first discovery of a new region. And I had said that 
tbe nature of that occupation must depend upon the nature of the 
thing to be occupied, and that while acts of occupation in one quarter 
?^ the globe might be sufficient to make good a title to but a very lim- 
ited portion, in other portions of the globe they might be sufficient to 
Biake a title to a very considerable region of the earth. Fow, I wish 
to apply those views to this Bering Sea region, which was the great 
tteatre of Bussian enterprise, and to show, upon all the principles rcc- 
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ognized in that n^^e, that her exclusive title to all, or nearly all, of this 
region is very fully made out. And, in the first pla^^e, let me agsdn 
bring to your attention here that the sole product of this region was 
substantially fur-bearing animals and other animals useful for their 
skins, and that the gathering of that product was the sole benefit that 
mankind could derive from that portion of the globe at the time. And, 
next, there was only enough for one power, and that one power was 
abundantly competent to reap the entire harvest. There was not 
enough for two. Several nations might, indeed, contend for the bene- 
fits of this trade in fur-bearing animals, but if they did, there woald 
not be enough for all of them, whilst the Eussian trade would be 
impoverished; and that would be of no advantage to the other nations 
of the earth: they would make investments in it which would not be 
remunerated. It would be best, therefore, for the countries immedi- 
ately concerned that the reaping of the entire harvest should be left to 
one. But, in the next place, it would be better for the interests of 
mankind; and that is the important consideration here. By leaving 
the monopoly of the fur trade and of the other animals to Russia alone 
the trade would be regular; the world would be regularly furnished by 
the product of this region; it would be furnished at the smallest 
expenditure in money and labor, and it would be furnished, therefore^ 
at the lowest price. And, consequently, all interests — those of rival 
nations and of the whole world itself— would be best served by confitt 
ing the trade to the one Power. The bounty was easily exhaustible 
and wherever a product of Nature is exhaustible, it is better to leav< 
the whole to be exploited by the few, or the one, who can successfulil 
do it. !N^ow, acting upon these views, Bussia made a perfectly gocH 
title according to the ideas of that age and according to a principle 
entirely defensible: she established trading stations on the coast a 
Siberia, on the coast of Alaska and on Bering Sea, and still other* 
along this north-west coast. It is true that along the north-west coas 
she met with the rivalry of other nations, and they made similar estab 
lishments along that coast, although not to such an extent as Russia 
did. But all north of the 60th degree of latitude was left exclnsivelj 
to her. 

The President. Did you say 60th or 62nd t 

Mr. Carter. I say the 60th. . It is sometimes called the Gist. Th< 
line which separated the unquestioned part of Russian possessions 
from those which were questioned was sometimes styled the 60th, and 
sometimes 61st degree of north latitude, the line being somewhat 
indefinite, ^ow that was a title which Russia had asserted upon the 
ground of prior discovery, earlier than the year 1800; that occupation 
she had made earlier than 1800. She had, in her own view — and I thinli 
justly — done every act necessary to secure to her a complete and exdn 
sive title upon all the shores and all the islands of that sea, and to th( 
Aleutian Islands, which bounded it on the southern side. In 1799. 
acting upon the assumption that she had thus acquired an exclusive 
title, she made a grant of the exclusive privilege of that trade to a cor 
poratiou existing under her laws, and that was by what is called th< 
Ukase of 1799, or, perhaps more correctly, the charter of the Americai 
Company. It is found on page 14 of the first volume of the Appendii 
to the American Case. 

[Mr. Carter here read the first four sections of the Ukase. ] 

These extracts from that Ukase will be suf&cient to convey an ide( 
of the nature and extent of this grant by the Russian Government 
It was not a public fact notified to all the other nations of the world^ 
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and the criticism is on this ground made by the learned Counsel for 
Great Britain in their Case that it was a concession only in favor of 
certain Russian subjects, and was not leveled against other nations, 
and therefore no evidence of an exclusive right against other nations. 
But that seems not to be a correct view. It was on the face of it an 
asmmption of property and complete dominion by Russia over the whole 
region. The act would have had no significance unless Russia had 
entertained the view that she was the sole proprietor, against all other 
nations, of that region and of those products. And, except upon that 
yiew, it would have operated, not in favor of Russian citizens, as it was 
designed to operate, but against them. If it were allowed that it was 
simply designed as a concession in favor of certain Russian subjects to 
the exclusion of others, its eff'ect would have been to extend the privi- 
lege to all nations and relieve them very largely of Russian competition. 
Of course, such could not have been its intention. The design was, 
not to prompt other nations to interfere with that trade, but to secure 
the whole of it for the benefit of Russia alone. That, I think, is very 
clearly the proper interpretation of that Act And it is to be observed, 
in the next place, that part of its design proceeded upon the notion 
that the product's of this region were few, limited, and exhaustible, 
and that therefore it was not wise that there should continue to be, 
even among Russian subjects, a disastrous competition for the purpose 
of reaping the benefits of that region. A trade of this nature, if 
engaged in by many Russian subjects, would be a source of loss, and 
it was better to confine it to one proprietor. These were the motives 
npou which the Charter of 1799 was based. In order to show the view 
entertained by Russia at this time, I may read a quotation which 
appears on page 15 of our Counter-Case, from a letter from the Russian- 
American Conii)any to the Russian Minister of Finance (quoting): 

The exclasive right grauted to the Company ia the year 1799 imposed the prohibi- 
^onto trade in those regions, not only upon foreigners, bat also upon Russian sub- 
jects not belonging to the company. This prohibition was again affirmed and more 
elearly defined in the new privileges granted in the year 1821, and in the regulations 
concerning the limits of navigation. 

Jfow the next public act of Russia in relation to this region was the 
celebrated Ukase of 18121, which cuts such a figure in this controversy. 
This Ukase was of a different character in one particular: it purported 
to be levelled against other nations and to prohibit their interference 
with this trade. It will be found on page 16 of the first volume of the 
Appendix to the American Case. The substance of it consists of rules 
relating to the navigation and trade of these northern regions, and the 
first three sections of those rules are the ones which more nearly concern 
us. They are as follows: 

Skc. 1. — ^The pursuits of commerce, whaling, and fishery, and of all other industry 
on all islands, ports, and gulfs, including the whole of the northwest coast of America, 
beginning from Behring's Straits to the 51^ of northern latitude, also from the Aleu- 
tian Islands to the eastern coast of Siberia, as well as alon^ the Kurile Islands from 
Behring's Straits to the South Cape of the Island of Urup, viz., to the 45^ 50' northern 
latitude, is exclusively granted to Russian subjects. 

Sbc. 2.— It is therefore prohibited to all foreign vessels not only to land on the 
eoasto and Islands belonging to Russia as stated above, but also to approach them 
within less than a hundred Italian miles. The transgressor's vessel is subject to 
eontiBcation along with the whole cargo. 

Skc. 3. — ^An exception to this rule is to be made in favor of vessels carried thither 
ny heavy gales or real want of provisions, and unable to make any other shore but 
anch as belongs to Russia. In these cases they are obliged to produce convincing 
proofo of actual reason for such au exception. Ships of friendly governments merely 
on discoveries are likewise exempt from the foregoing rule (Sec. 2). 

In this case, however, they must previously be provided with passports from thf 
Soman Minister of the Navy. 
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Then follows an elaborate series of rules desifi^ned to operate apon 
foreign vessels, and to apply to cases where there are any infractions 
of these prohibitions, and, where seizures and confiscations shall follow, 
providing how the confiscations shall be made. 

[Quoting again at the request of Sir Charles Russell]: 

Sec. 14. — It is likewise interdicted to foreign ships to carry on any traffic or bartei 

• with the natives of the islands, and of the northwest coast of America, in the whole 

extent hereabove mentioned. A ship convicted of this trade shall be confiscated. 

Now here was an assertion of sovereignty over the whole shore od 
the Asiatic Coast, from Bering Straits down to the Island of Urap, 
which is about where the pointer now is [indicating the position on the 
map], and near the 47th degree of north latitude, and it extended oo 
the American Coast of Bering Straits down to the 51st degree of nortli 
latitude, thus carrying the Russians further south on the Americai 
coast than they were carried by the Charter of 1799, which limited then 
to 550. The character, therefore, of tliat public Act of Kussia, so fai 
as the shores were concerned, was unmistakable. It assumed absolatjf 
and entire sovereignty over them, and, as I have already pointed oat 
it was perfectly well supported by her title, which had been acquire 
and established over those regions, a title just in itself and eutirel] 
acceded to in that age of discovery. What was the character of tha 
a-ssertion in respect to the «m, for that is the important question befor 
usf Was it an assumption of dominion on the part of Russia over tb 
whole of Bering Sea, and to that part of the Pacific Ocean embracei 
within those boundaries t Did it assume, did it purport, to be an assump 
tion of dominion on the part of Russia over the whole of Bering Se 
and of the !North Pacific Ocean along these lines f I do not think tLa 
there is any evidence whatever that that was the nature or intentioi 
of the Ukase — none at all. An assumption of that kind would hav 
been tai^tamount to saying that that vast extent of sea was Russia' 
property and included within her territory, and therefore subject to he 
dominion and laws as such. But there is nothing in this Ukase of 182 
importing that the intention of Russia was to make any such pretensioi 
as that in the way of authority over the sea. She said this: 

Src. 1. — The pursuits of commerce, whaling, and fisheryt and of all other industr; 
on aU islands, ports, and gulfs, including the whole of the northwest coast of America 
beginning from Boring's Straits to the 51^ of northern latitude, also from the Aled 
tian Islands to the eastern coast of Siberia, as well as along the Kurile Islands froi 
Bering's Straits to the South Cape of the Island of Urup, viz, to the 45^ 50' norther 
latitude,, is exclusively granted to Russian subjects. 

That was a grant of colonial trade, and of colonial trade alone; tha 
is all. And that is what Russia, according to the doctrines of that age 
had a perfect right to do. Nothing was more clearly admitted at tha 
time, than that every nation had a right to arrogate to itself the exclu 
sive benefits of trade with its colonies, and to prohibit every othe 
nation from engaging in such trade, and to take such measures a 
might be necessary to enforce the exclusion of other nations. Wha 
did Russia next do t Did she assert anything of the nature of sovereigi 
dominion over the sea! Nothing of the kind. 

Skc. 2. — It is therefore prohibited to all foreign vessels not only to land on tb 
coasts and islands belonging to Russia as stated above, but also to approach thoi 
within less than a hundred Italian miles. The transgressor's vessel is subject t 
conliscation along with the whole cargo. 

Mr. Justice Hablan. That is not an absolute doctrine now. 
Mr. Carter. It is an admitted doctrine now. Every nation haa 
fight to claim for Usejf tbe be^eflts pf its colonial trade. Now all tha 
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iussia undertook to do was to protect an exclusive grant of its colonial 
rade; and it adopted the uicasiire — a familiar one in that age---of 
iiterdictiug the approach of a foreign vessel within a certain fine of 
he coast. Now what was the reason of thatt The general rule of 
Dternational law which limited the sovereignty of a nation to a strip 
if tiie sea three miles in width and along its coast, was not as well 
;uown and acknowledged in that age as it is now, but it was nearly so. 
twas perfectly familiar at that time to the statesmen, jurists, and 
egislators of the world; not perhaps so perfectly established as now — 
or the freedom of the seas was subject to more limitations then than 
low— but still it was a recognized doctrine at that time. But of course 
be territorial limit of a nation could not be the limit beyond which 
t could not exercise any power at all for the purpose of protecting an 
uterest attached to the shore ; it would be permissible for a nation to 
^reserve the right to its colonial trade by interdicting the approach of 
breign vessels within a much greater width than three miles. If a 
'onigii vessel could come to within a short distance though more than 
tree miles at a favorable moment for its purposes, all the benefits of 
jie colonial trade of a nation could not be secured to that nation. A 
lation must be permitted to prevent vessels from hovering on the coast. 

The President. Do you mean in reference to offences involving 
X)nfi8cat]onf 

Mr. Garter. What I mean to say is that the offences which involve 
x)Dfiscation could be committed by coming within one hundred miles. 

The President. But could that be if committed outside the three 
nile limit f 

Mr. Garter. I say not only beyond the three mile limit, but even 
)eyoiid the hundred mile limit. The ukase is silent upon that point, 
)Qt that is one of the sections of the prohibition. Now, in order to 
ihow what measures were usually resorted to for the purpose of pro- 
ectiDg colonial trade, and what measuies were sanctioned, I may refer 
'he learned Arbitrators to a decision of Chief Justice Marshall of the 
^Qpreme Court of the United States in the case of Church against 
^Qbbart, which is reported in the second of Cranch's Beports, page 
^87. Mr. Chief Justice Marshall in that case says: 

That the law of oations prohibits the exercise of any act of authority over a vessel 
n the sitnation of the Aurora, and that this seizure is, on that account, a mere 
ottitime trespass not within the exception, cannot be admitted. To reason from 
^ extent of the protection a nation will afford to foreigners, to the extent of the 
-ttns it may use for its own security, does not seem to be perfectly correct. It is 
Pponed by principles which are universally acknowledged. The authority of a 
'^tion within its own territory is absolute and exclusive. The seizure of a vessel 
rUhin the range of its cannon by a foreign force is an invasion of that territory, and 
lAbofttile act which it is its duty to repel. But its power to secure itself from injury 
^y certainly be exercised beyond the limits of its territory. 

iJpon this principle, the right of a belligerent to search a neutral vessel on the high 
^ for contraband of war is universally admitted, because the belligerent has a 
>gbt to prevent the injury done to himself by the assistance intended for his enemy. 
« too, a nation has a right to prohibit any commerce with its colonies. Any 
Uenipt to violate the laws made to protect this right is an injury to itself which it 
^Ay prevent, and it has a right to use the means necessary for its prevention. These 
Beans do pot appear to be limited within any certain marked boundaries, which 
MQsij) the same at all times and in all situations. If they are such as unnecessarily 
^^ex and harass foreign lawful commerce, foreign nations will resist their exercise^ 
{ Miey are such as are reasonable and necessary to secure their laws from violation, 
% will be submitted to. 

In different seas and on different coasts a wider or more contracted range in which 
^exercise the vigilance of the.Government will be asi^nted to. Thus in the Chan- 
^^h where a very great part of the commerce to and from all the north of Europe 
^^*|w« through a very narrow sea, the seizure of vessels on suspicion of attempting 
^ Wci^ tftLQp must necessarily hp restric^d to very narrow limits^ bi^t on the CQas( 
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of Sonth America, seldom freqaented by vessels bat for the purpose of illicit itwt 
the vigilance of the Government may be extended somewhat further, and foreij 
nations submit to such regulations as are reasonable in themselves and are rea] 
necessary to secure that monopoly of colonial commercoi which is claimed by i 
nations holding distant possessions. 

If this right be extended too far, the exercise of it will be resisted. It has oc< 
sioned long and frequent contests which have sometimes ended in open war. T 
English, it will be well recollected, complained of the right claimed by Spain 
search their vessels on the high seas, which was carried so far that the Guarda Cosi 
of that nation seized vessels not in the neighborhood of their coasts. This practi 
wns the subject of long and fruitless negotiations, and at length of open war. T 
right of the Spaniards was supposed to be exercised unreasonably and vexatioaa 
but it never was contended that it could only be exercised within the range of 1 
cannon from their batteries. 

Indeed, the right given to our own revenue cutters to visit vessels four leagues fr 
our coasts is a declnration that in the opinion of the American Government no bc 
principle as that contended for has a real existence. Nothing, then, is to be dra 
from the laws or the usages of nations, which gives to this part of the contr 
before the court the very limited construction which the plaintiff insists on, 
which proves that the seizure of the Aurora by the Portuguese governor was an 
of lawless violence. 

The Aurora was on the high seas at that time. This was a case ap 
a policy of marine insurance, and the policy contained a warranty tl 
the vessel should not engage in prohibited trade. The vessel had b€ 
taken by a Portuguese force as having been engaged in a trade p: 
hibited by the law of Portugal, and she was captured far outside t 
three-mile limit and for an oft'ence committed outside the three-m 
limit. 

The President. In time of peace t 

Mr. Cabteh. In time of peace. This vessel had, it was allege 
come within this limit — I do not remember the limit — but it was mvn 
more than three miles. The vessel had, as was alleged, committed i 
offence against that law of Portugal designed to protect her trade; ai 
having committed that offence, the Portuguese cruiser, or some otb 
Portuguese force seized her, and the insurance companies set that i 
as a defence against their liability. The argument was, on the part 
the plaintiff in the suit, that she was not engaged in prohibited trad 
and that if she were, she could not be captured by a Portuguese cruis 
in the manner in which she had been; and that no nation had ai 
authority to say that a vessel should not come within a certain distan 
greater than the three miles. Mr. Chief Justice Marshall was of a d 
ferent opinion, as appears from the passage I have just read. 

Mr. Justice Harlan. What is the date of that decision! 

Mr. Garteb. 1804 or 1805, perhaps, I do not remember. 

Mr. Phelps. This opinion is printed on page 181 of our Argumei 

The President (to Mr. Carter). Is it your contention that tl 
principle prevails at the present day in international lawt 

Mr. Carter. It is our contention, and we suppose that there con 
be no dispute on that point. 

Sir Charles Eussell. It may be open to observation. 

Mr. Carter. When the other side come to make their observatio 
they will have, if they question this decision, to upset the opinion 
Lord Chief Justice Coburn in Regina v. Kehn, a case decided not lo 
ago. That case engaged the attention of a large number of judges 
Great Britain. Chief Justice Marshall's decision was quoted by Lo 
Chief Justice Coburu with entire approbation, Now then, what vf 
the character of this assertion of authority by Bussiaf Was it 
assertion of general dominion over the seas, of an extension of her U 
ritory over all the Bering Sea and part of the Pacific Ocean — of a rig 
to legislate against foreign nations in respect to these sea9-H)f a rig 
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to exclude other nations from them — was that the nature of the preten- 
sion set upf Not at all. There was a grant to a private company of 
the exclusive privilege of colonial trade to which Bussia had a perfect 
title; and it was designed to prohibit any interference with that trade 
by other nations. It is apparent on the face of it. It says : " We there- 
fore interdict," that is, because we have made this grant, and for the 
purpose of protecting such grant. Now, that interdiction may have 
been reasonable or unreasonable; but the doctrine upon which it 
was founded is justified, not only by the practice of nations, but by 
erery rule of international law, and it stands as good to-day as in that 
time. I have said it may have been reasonable or unreasonable. I 
may say that it was in the highest degree reasonable. You will remem- 
ber the decision of Chief Justice Marshall, just read, that such an exclu- 
sion of the vessels of a nation on a frequented coast, the general path- 
way of commerce, would be unreasonable, and would not be submitted 
to by other nations. It would interfere with their commerce too much. 
Bntin a distant and remote sea, a larger exclusion might be justifiable. 
For, what purpose could a vessel other than Bussian entering Bering 
3ea in 1821 havef Whaling was at that time very little, if at all, car- 
ried on. The probabilities were that if any vessel were found in those 
seas it was for the purpose of engaging in trade connected with the 
shores, and theretbre the probability was that she was engaged in an 
illicit trade. The very circumstance that she was in that Bussian Sea 
was a suspicious circumstance, and justified her being treated as being 
engaged in suspicious business. 

The President. You mean if the ship had been engaged in whaling f 

Mr. Gabteb. It would have applied undoubtedly to a vessel if her 
object had been whaling. It was not the intention of Bussia to assume 
general dominion over those seas. A vessel might be whaling and be 
within one hundred miles of the shore without exposing herself to any 
suspicion of unjustifiable trade; but whaling was substantially unknown 
&t that time. 

The Pbesident. Whaling is the first item mentioned. 

Mr. Cabtbb. Yea. 

The Pbesident. You establish a difference between whaling and 

fching. 

. Mr. Cabteb. I think the fair interpretation of that grant does not 
^Delude whaling. 

, The Pbesident. But fishing in the open sea would not be inter- 
acted! 

Mr. Oabteb. I think the interdict is confined to what is done on the 
^^ts (quoting again) : 

^Ic. 1. — The pursuits of commerce, whaling, and fishery, and of all other indue- 
*p on all islands, ports, and gulfs including the whole of the northwest coast of 
^oriea, beginning from Behring's Straits to the 51^ of northern latitude, also from 
|°o Aleutian Islands to the eastern coast of Siberia, as well as along the Kurile 
j^Unds from Behring's Straits to the South Cape of the Island of Urup, viz, to the 
^W northern latitude, is ezclusiyely granted to Russian subjects. 

"Riat is a grant to the exclusive pursuit of commerce, whaling, 
'bery, and all other industries on all ittlands, ports, and gulfs, 
l^he Pbesident. The hundred-mile limit is for the hovering f 

. Mr. Gabteb, The hundred-mile limit is for the purpose of prevent* 

^g infractions. 
I'be Pbesident. But they must come to the coasts f 
Mr. Oabteb. The mere coming within one hundred miles would be 

^ infraction. But you must separate the grant from the measure of 

P^otB(*tion which was contrived fbr the purpose of securing the gtamt. 

B 8; PT XII 7 
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The grant is one thing, the measure is another. Mere presence there 1 ; 
violation. Now, I have said that upon the face of this Ukase it does 
purport to assume dominion over any part of the sea; it purports only^ 
establish a defensive and self-protecting regulation which is to opera 
over one hundred miles of the sea. And let me say right here, 
appears to be interesting the Arbitrators, that such things w^re 
extremely common and are found at the present day. For instance, 
every nation has its custom laws, and there are often carried on opera- 
tions in violation of those laws; and one manner of doing this is for b 
vessel having a cargo of goods on board to come and hover on the i«a 
coast of a nation until another vessel comes out and transships ber 
cargo. Now, a ns^tion must have the privilege of preventing this in 
some way; and if a nation were not permitted to exclude the smuggler 
for more than three miles from the coast, she would be almost defence- 
less against it. And therefore nations must have some manner of pre^ 
venting vessels from coming within sight of the shore. 

Justice Harlan. Is your argument to the first and third points €>i 
the Articles of the Treaty! 

Mr. Garter. My point is confined to an explanation of the re^^ 
nature of this prohibition contained in the Eussian Ukase of 1821. . 

Justice Harlan. I am speaking of the first point of Article YI c^^ 
the Treaty ; it does not require attention from the Arbitrators, becau^^ 
it relates to Eussia. 

Mr. Garter. Well, it is a part of my argument not only to sho^^ 
that Eussia did assert the exercise of a self defensive power, but dl&p 
the rightfulness of the assertion. It is not important to urge it, but ^t 
is a fair part of the discussion. It may be well contended that n^3t 
only did Eussia make this assertion, but that it was a rightful om ^• 
For the purpose of showing that, let me speak of the hovering 
The laws and statutes of Great Britain — 

Mr. Phelps. And France. 

Mr. Garter. And France as well, for the prevention of smugglin 
forbid a vessel from hovering on the coast. 

They prohibited any vessel, foreign or other, from hovering ther"« 
and the penalty for hovering within four miles is capture and 
fiscation. 

Sir Gharles Eussell. Four leagues. 

Mr. Garter. Four leagues — the penalty is capture -and confisc^^^' 
tion. It is the universal penalty. So, also, there are quarantine 
which under certain circumstances require vessels at certain times 
come to at a distance from the shore much further out than three mil^^^' 
and await a boarding vessel there; and the penalty for a violati^^^ 
of such enactments is always cax)ture and confiscation. 

So that this instance of an exercise of authority by Eussia operatL 
over a belt of the sea beyond the limits of three miles is not an exce^ 
tional exercise of authority, but one commonly resorted to, and alwt^^^^ 
resorted to when there is the necessity for a defensive and protect!-"*^' 
measure of that character. 

I will not go any further into that discussion at this time, Wha.^ 
have thus far said goes to show that that is the nature of this regis- 
tion on the fac»e of it. 

I have now to point out to the learned Arbitrators that that was ^^^f 
view taken of it by lliissia at the time; for when it was protest t^" 
against by Mr. John Quincy Adams, then Secretary of State of ^tM^ 
United States, this was the exj)laiiation, or part of the explanat ioi^? 
given by the Ihissian Governinent. I read irom the note of M- rf^ 
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PoletJca to Mr. Adams, on page 133, Yolume first of the American 
Appendix: 

1 shall be more snccinct, sir, in the exposition of the motiyes whioh determined 
Uie Imperial Government to prohibit foreign vessels from approaching the north- 
west coast of America belonging to Russia within the distance of at least 100 Italian 
miles. ThiB measure, however severe it may at first appear, is,' after all, but a 
measure of prevention. It is exclusively directed against the culpable enterprises 
of foreign adventurers, who, not contoiit with exercising upon the coasts above 
mentioned an illicit trade very prejudicial to the rights reserved entirely to the 
Boflsian American Company, take upon them besides to furnish arms and ammoni- 
tMnlothe natives in the Russian possessions in America, exciting them likewise in 
every manner to resist and revolt against the authorities there established. 

The American GoTemment doubtless recollects that the irregular conduct of these 
adveotarers, the majority of whom was composed of American citizens, has been 
the object of the most pressing remomitrances on the part of Russia to the Federal 
Government from the time that diplouiatio missions were organized between the 
countries. These remonstrauces, repeated at different times, remain constantly 
without effect, and the Inconveniences to which they ought to bring a remedy con- 
tinue to increase .... Pacific means not having brought any alleviation to the just 
((rievances of the Russian American Company against foreign navigators in the 
waters which environ their establishments on the northwest coasts of America, 
the Imperial Government saw itself under the necessity of having recourse to the 
means of coercion, and of measuring the rigor according to the inveterate character 

of the evil to which it wished to put a stop 

I onght, in the last place, to request you to consider, sir, that the Russian possessions 
in the Pacific Ocean extend, on the northwest coast of America, from Behring's 
Straight to the fifty-first degree of north latitude, and on the opposite side of Asia 
>nd the islands ad^iacent, from the same strait to the forty-fifth aegree. The extent 
of sea of which these possessions form the limits comprehends all the conditions 
which are ordinarily attached to »hut seta (mers ferm^es), and the Russian Gov- 
ernment might consequently judge itself authorized to exercise upon this sea the 
J'ght of sovereignty, and especially that of entirely interdicting the entrance of 
foreigners. But it preferred only asserting its essential rights, without taking any 
^Vantage of localities. 

We have not only the fair interpretation of the Ukase itself, but the 

^*^pres8 declaration of the Russian Government, that this prohibition 

^'f the entry of foreign vessels within 100 miles along the shores of this 

'^hole coast was not designed as an assertion of sovereign dominion 

f|v^er the sea, but only to defend the colonial trade of Russia against 

^^'icit invasions of it by foreigners. 
JUr. Middleton, the American Minister at St. Petersburg at that time, 

^^dresses a note to Mr. Adams in which he says that this is the purpose 

^liieh the Russian Government had in view in making the declaration. 

^^ this Ukase. I read an extract from a letter of Mr. Middleton to Mr. 

"^riams, found on page 135 of the first volume of our Appendix: 

^^"XoMr. Speransky, Governor General of Siberia, who had been one of the oommit- 

5^^ originating this measure, I stated my objcctious at length. He informed me that 

J**^« first intention had been (as Mr. Poletica aft(5rwards wrote you) to declare the 

^^rtbern portion of the Pacific Ocean mare clat^umf but that idea being abandoned, 

^^obably on aooonnt of its extravagance, chey determined to adopt the more nioder- 

. ^measure of establishing limits to the maritime jurisdiction on their coasts, such 

"^^ should secure to the Russian American Fur Company the monopoly of the very 

^xcrative traffic they carry on. In order to do this they sought a precedent and 

^^und the distance of 30 leagues, named in treaty of Utrecht, and which may be 

^^Iculated at about 100 Italian miles, sufficient for all purposes. 

^ The President. Is there any evidence that you know of that the 

**^»8ian8 at any time previously to that correspondence, had asserted 

the right of mareclausum, the right of sovereignty to the Bering Sea! 

Mr. Oakter. None whatever, neither before nor since, in my view, 

"l^ileBs this Ukase constitutes an assertion of authority; which I do not 

^oink it does. 

The President. It waa a position which they might have assumed, 
^ttt it seems they state that they do not assert it, 
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Mr. Oabter. Yes, they suggested that they had the right to assen 
it. But they protest that they have not asserted it in fact. 

Haviug described this Ukase of 1821, and the nature of it such as ii 
appears to be from a fair interpretation of the face of it, and from the 
declarations made by the Russian Oovernment in reference to it, it u 
next in order to call the attention of the Arbitrators to the notice which 
was taken of it by the American and the British Governments. But 
before I enter upon this I desire to occupy a few moments in dealing 
more particularly with the question of the real rights of Russia in 01 
over Bering Sea and its shores, what they were, and the place whicl 
tdey iill in argument here, and in the questions submitted to the 
Tribunal. 

We see what the claim of Russia was by this Ukase of 1821; thatil 
was an assertion, not of the right of sovereignty, but of the right tc 
establish a protective regulation, operative indeed at a greater distance 
tban three miles from the shore. I have, in the course of pointing thai 
out, somewhat briefly alluded to the distinction between the exercise 
of full and sovereign dominion of a nation over the sea, or over land 
as far as that goes, and the exercise of a self-protecting power, such ac 
a defensive regulation of this sort is. I wish to follow up those obser 
vations a little further, for the purpose of fixing in the minds of the 
Arbitrators the real nature of these two things and of their essentia 
differences. 

What is full dominion or sovereignty such as is exercised by a nation 1 
What is itt A full right of sovereignty includes, of course, a full 
right of property over all the territory to which that sovereignty 
extends. When I say a full right of property, I mean of ab.solutc 
property in the territory over which it extends. That is included ii 
the idea of sovereignty; and it includes in the next place — 

The President. You do not mean property in the civil sense f 

Mr. Garter. I do mean property in the civil sense; but I oughi 
perhaps to explain that. Take the private property in the land of ani 
particular country. Writers on the law of property separate property 
interests into two parts. One of them they call the dominium utiJ^ 
and the other the dotninium eminens. The dominium utile is the riglk 
to use and enjoy; and it is that, and that only, which is vested in pr~ 
vate individuals. The dominium eminens means the absolute property 
by an exercise of which a nation can at any time displace the individu^ 
right. That domi7iium eminens is vested in the sovereign power alona 
in the Government; and it is that sovereign right of property which 
mean when I say that sovereignty embraeses the full property right L 
the territory over which it extends. 

In the next place, it embraces the right of legislation over the whoZ 
territory, the right of legislfition in respect to persons and things, ana 
consequently the power of excluding any foreign nation or its citizer" 
from any part of the domain which it covers. It embraces the full rigt 
of Government; and that is necessarily exclusive of every other Go'^ 
ornment. No other Government can make a single regulation whicf: 
has any binding force upon the territory of a foreign power. 

This right of sovereignty, embracing both property and the right 
legislation, is necessarily limited by a rigid boundary line. That is ow 
characteristic of sovereignty; it must be limited by a rigid bounda' 
line. Property cannot exist unless it is specified and described; ai^ 
of course, the limits of the laws of a Oovernment must be absolute 
and precisely known ; they cannot shift and vary according to circa-- 
stances. It is, therefore, the characteristic of this full sovereig]::^ 
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which a nation possesses over its territory that it is limited rigidly by 
a boundary line, and that right of sovereignty is possessed by the 
nation as a Government, as an organized community engaged in the 
business of administering the laws and welfare of the territory over 
which it extends. 

There is another class of rights which a nation may enjoy and does 
enjoy, not thas rigidly limited by a boundary line, but which it may 
exercise wherever it goes in its capacity as an individual. First let me 
mention the great right of self defence that accompanies a nation 
wherever it goes and may be exercised by a nation, not because it is a 
Government, but because it is an individual. It exercises this right of 
self-defence much as an individual exercises it. All of us have the 
same right of self-defence, not because we have any Governmental 
power, but because we are persons who have rights, and that is one of 
them. Just so it is with nations; wherever they have a right to be^ 
there they can exercise those powers which are necessary to protect 
them as persons. 

In addition to protecting themselves as persons they may protect 
their property. Nations being corporate persons, not natural persons, 
can scarcely be touched outside the limits of their territory except in 
the way of touching their properly. I say those rights of self-protec- 
tion may be exercised by a nation wherever the nation has a right to be; 
&Qd a nation has a right to be anywhere upon the high seas. A nation 
goes wherever its property goes, from one end of the world to the other, 
^Qd it exists as a nation until it reaches the boundaries of some other 
iiation. It cannot pass those. But on the high seas all the nations of 
the world exist together. They are citizens together upon those seas, 
^heir commerce goes upon those seas, and wherever their citizens and 
their commerce go, there the nation ^oes, there its power goes, as an 
^'•dividual. There^ if its property is attacked or its citizens are 
^^tacked, it has a right to defend them. It has the great right of self- 
^^feiice, and it has a right to use just such means and methods and 
Weapons as are necessary fully and perfectly to protect itself. That is 
^^t because it is a government, but because it is an individual. It has 
5^"ght to be on the great highway of nations, to go there with itsinter- 
r^*j and if it could not protect its interests, how could they be pro- 
5^ted at allf Take the case of a fleet of American merchantmen 
T^^ich might be convoyed by an American man-of-war. Suppose it 
^ouid be attacked somewhere on the high seas. Can it not be defended t 
^^hat is the man-of-war convoying them for, except for the purposes of 
?|^fencet Wherever upon the seas a nation's property is, if that prop- 
^l^^y is in any manner assailed, it must protect it. Commerce could 
^^t exist; the intercourse of nations could not subsist, except upon 
^*^^W principles. Let it be supposed that the citizens of some foreign 
^^^tion should commit a trespass upon the property of citizens of the 
^^T^^^ited States somewhere upon the high seas, and the owners of that 
^^perty should make complaint to their own Government, and that 
^^^vemment should go to the nation to which the trespassers belonged, 
^^d complain and say: "The citizens of your nation have been injur- 
^5*^ t^® property of our citizens on the high seas; we ask you to make 
^^^ress". The answer would be: " Can you not protect your own citi- 



j^- **8. Have you not just as much power to protect your citizens on the 
^^Sh seas as we havef If a trespass was attempted against them, why 
^Hl they not resist and beat off the trCvSpassers, and if they were not 
^j^le to do that they may resort to the courts of any nation in the world 
^^ obtain their redress ". 
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But these principles do not rest upon any theoretic statement. The; 
have been uuiv^sally admitted in the practice of nations; and it i 
absolutely true — there is no sort of qualilication to the proposition- 
that wherever a nation finds it necessary to employ acts of force upo 
the high seas in order to protect its own rights or the rights of its cl( 
izens, it has the right to employ such acts of force. There are man; 
illustrations of this. Many of them arise — because that is where th 
occasion most frequently arises — under belligerent conditions. Suppos 
there is a war between the United States and Great Britain, and a por 
of the United States is blockaded, and a British vessel finds a vesse 
belonging to France attempting to enter that blockaded port. Wha 
does she dot She captures her and carries her in for condemnation 
Why! Here is a French vessel, friendly to both powers, not designinj 
to injure either one of them, engaged in peaceful commerce, not directl; 
aiding or assisting the belligerents; and yet when she attempts to ente 
the port of one of them with whom she is a friend, the other who i 
also a friend, takes her and captures her. How is that to be defended 
It is defended on the ground of necessity. Great Britain says: '* 
am carrying on a war with the United States; I am endeavoring t< 
subdue the United States, and to compel her to come to peace with mc 
I have a right to reduce her to extremity ; and here you are carrying ii 
provisions, or what not, and thus helping to prolong the war and pre 
vent me from subduing my enemy, — which I have right to do — and 
therefore, I take you and capture you on the high seas." The cas 
of contraband goods is the same. A vessel is found on the high seae 
not attempting to enter any blockaded port, but bound to one of th 
belligerent ports and having on board contraband of war. What is done 
She is taken and captured because it is necessary. She is attemptin; 
to assist an enemy. That is, she is doing acts which would amount t 
an assistance and which render the operations of one of the beliigereu 
parties less effective. 

It is admitted in international law that when two nations are at wa 
their rights in certain particulars are supreme over other nations, an 
they have a right to do these acts upon the high seas because they ar 
necessary for self-defence and self-protection. I speak here of belligei 
ent conditions; let me pass to other conditions — peaceful conditions- 
some of those to which I have already alluded, a defence of colonis 
trade. 

The territory of a nation does not ext-end more than three mile 
beyond its coast. We know that. A nation cannot extend its systei 
of law beyond that three miles. We know that; but nevertheless i 
has a right, as a person, to exert any power of self-defence agains 
threatened invasion of its interests by other persons, and it has a rigl 
to do all acts which are necessary for that purpose. The line up t 
which it may exercise its authority is not a boundary line upon th 
earth's surface, but it is a line limited by necessity, and by necessit 
alone. The right is created by necessity, and of course has no oth€ 
limit than the necessity which creates it. 

The same is the case with all those municipal laws of various nation 
designed to prevent smuggling. They are enforced the world ovei 
have been enforced for centuries, and are to-day. They purport to h 
municipal regulations, municipal laws. They are municipal laws i 
every sense of the word. The hovering statutes of Great Britain, fo] 
bidding a vessel to hover within four leagiies of her coast, are bindin 
upon her own citizens because they are laws. Are they binding upo 
other nations because they are lawsf No, they are binding upon oth€ 
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nations because tbey are defensive acts of force which she has a right 
to exert She woald be quite right to exert them even if the laws had 
not been passed. If Great Britain had no hovering law upon her stat- 
ute book, she would have a right to give instructions to her cruisers to 
prevent vessels hovering upon her coast under circumstances calculated 
to excite suspicion that they were engaged in smuggling; and if other 
powers should complain of that, the only question would be whether it 
was reasonable or not. Oreat Britain, being a constitutional Ooveru- 
meut, of course cannot very well capture vessels upon the high seas, 
carry them in and libel them in her courts for condemnation, without a 
system of municipal law providing for it. Neither can the United 
States. In such countries, not under an absolute Government, it is 
necessary to have enactments of municipal law for the purpose of gov- 
erning seizures in the case of condemnation. These methods are all 
prescribed by municipal laws. These municipal laws are perfectly 
valid and binding — valid and binding as laws upon the citizens of the 
nation enacting them, valid and binding upon citizens of other states, 
not as laws, but because they are reasonable exertions of a self defensive 
power. 

The circumstance that they are enacted into laws does not, of course, 
take away from them their validity. It only serves to render them 
more reasonable, because it subjects foreign citizens only to the same 
rule to which the citizens of the country themselves are subjected. 
Quarantine regulations are of the same character. A nation must have 
the right to protect itself against the entrance of contagious disease. 
^0 people in the world, on the ground that the seas are free, have a 
nght to bring disease into dangerous proximity to the coasts of another 
nation; and if for the purpose of keeping infection clear of coa*^ts, it 
fm necessary to keep vessels 100 miles off the coast, the right to do 
it would exist. 

There is no such thing as universal rules in international law, or in 
i^pect to the freedom of the seas, as there are no universal rules in 
'^ct to anything. Everything in the world depends upon circum- 



Whatever right, whatever acts of power, it is necessary for a nation 
b) assert ux>on the high seas in order to protect its own essential inter- 
^, if they are fair, if they are moderate, if they are reasonable, if 
they are suited to the exigencies of the case, if they do not transcend 
1^6 necessity which creat^ them, they are valid, and all other nations 
^ the world are bound to respect them. 

The President. If I understand you aright, your contention would 
(^ that the action of nations on the high seas is founded on the same 
pnnciples in time of war as in time of peace f 

Mr. Carter. Precisely. My position cannot be better stated than 
that. What gives these extraordinary rights to nations in times of 
^^) is necessity — the necessity of self defence. The same necessity can 
^nse in times of peace just as well, and whenever it does arise, it 
demands the same remedies, and the same remedies are applied. 

The President. Would you like to rest awhile, Mr. Carter t 

*[r. Oarter. No, I am not at all tired. 

The Prbsidbnt. The manner in which you express your views inter- 
^tifivery highly. 

^. Carter. I thank you. 

This right of self-defence, which I assert and which is so entirely 
^^erent from the right of sovereign jurisdiction, does not militate at 
^Against the freedom of the seas. It asserts the freedom of the seas. 
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It is exceptional in its character. It asserts the general rale of the 
freedom of the seas, bat says, notwithstanding that freedom, there are 
instances in which all nations are sabjected to certain necessities, andE 
those necessities beget and create the anthority to ase reasonable meas 
ares of defense and protection. All reasonable nations will accede tm 
them, and do accede to them, and, conseqaently, they have had thei^ 
place in all time on the statnte books of nations, and have never yec 
led to contention except in cases where they were really anreasonabl^ 
or sapposed to be so. 

Senator Morgan. Mr. Garter, I believe that yoa have not as yet rea»s 
that part of the correspondence between the two G-overnments relating 
to the question of an assumption of damages in this treaty for tre» 
passes alleged to have been committed against the Gk)vernment of tb= 
United States. 

Mr. Carter. No; I have not. 

Senator Morgan. I wanted to ask yon if, in the correspondence th a 
led up to this treaty, Great Britain did not refuse to admit her liabilit^j 
for any trespasses by her nationals ux>on the property of the Unitec 
States! 

Mr. Garter. Well, perhaps she did. 

Sir Gharles Uussell. Certainly she did. 

Senator Morgan. She did refuse f 

Sir Charles Bussell. Certainly. 

Senator Morgan. And that was the reason why a claim for damages 
on the part of the United States was excluded from this treaty. 

Mr. Garter. At a later stage in my argument I shall deal with that 
matter; but it does not seem to me to be especially relevant here. 

Senator Morgan. It seems to my mind to be exactly in point, if yoa 
will allow me. Therefore, I ask the question; if Great Britain refuses 
such responsibility for trespasses by her nationals on the high seas 
must it not follow if the United States were the owners of this property, 
and if Great Britain has refused to become responsible for the trespass 
by her subjects or nationals, the United States may prevent the tres- 
pass and the consequent damage which they would otherwise suffer. 

Mr. Garter. In my judgment the United States has the power to 
prevent the trespass and the consequent damage, whether Great 
Britain is willing to answer for the damages or not. 

Senator Morgan. In this case I am trying to get at the history of it. 
That matter had been under discussion, and Great Britain had refused 
to become responsible for the trespasses of her nationals. 

Sir Charles Bussbll. She denied that there was any trespass upon 
the property of the United States. 

Senator Morgan. I understand that. My question is predicated upon 
the supposition that there was a trespass. It was the property of the 
United States, and if there was a trespass, has not Great Britain in 
this very negotiation refused to become responsible, and excluded it 
from this treaty on that account f That is the point I wanted to get at. 

Mr. Carter. I believe that to have been the case. 

Senator Morgan. I think that is pertinent. 

Mr. Garter. In my view it is not among those things which in my 
mind are pertinent to the present discussion; and, of course, I cannot 
very well argue myself, except by employing those grounds and reasons 
which in my mind seem to be material. 

Senator Morgan. I was only claiming the right to have the difficulty 
in my mind cleared up. 

Tbe President. Perhaps the counsel on either side will dear the 
matter up later on. 
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Senator Morgan. I trnst I am not too early witli the 6ngp:estioii, 
be^caase it is an important matter in the case, and I shall expect to 
bear argument upon it on both sides. 

Mr. Garter. I will give to that question the attention which, from 
fclie interrogatory of the learned Arbitrator, it seems to deserve. 

I have said that this position, which I am seeking to maintain, of the 
ri^ht to self-protection as distinguished from any assertion of sover- 
eignty, is not in conflict with the ordinary doctrine of the jfreedom of 
tflie seas in any particular. It admits that doctrine, stands upon it, 
asserts itself only as exceptional, justifiable in cases of necessity, and 
'tlien justifiable only up to the extent of that necessity; but, in respect 
t,o the fireeilom of the seas, the position which we maintain does assert 
one thing, with positiveness. That is, that however free the seas may 
"be in the just sense of the word, they are not free anywhere, in any 
quarter of the globe, at any distance from the shore — three miles or 
three hundred miles — for the commission of wrong^ and whether a 
thing is wrong or not when committed on the high seas is just as easily 
determinable as it would be if the dominion of some municix)al power 
extended over it. In other words, our position is that there is no part 
of the globe, on the sea or on the land, that is not under the dominion 
of iatr, and under the dominion of a law which the courts of every 
nation will take notice of, even the municipal tribunals, and under the 
dominion of a law which this Tribunal, as an international one, will 
particularly take notice of. 

I have been thus explicit upon this subject, and have devoted to it 
the attention I have, for the reason that I think there has been consid- 
erable confusion about it. There is a confusion in relation to it in the 
opinions of writers upon international law. They have not, as a gen- 
eral rale, pointed out these two distinct and dift'erent species of author- 
ity which a nation may exercise. They have not clearly defined them. 
They have not placed upon them the limitations which clearly attach 
to them. 

There is a confusion about them in the discussions of diplomatists. 
There is a good deal of confusion on those two subjects in the diplo- 
matic communications between Great Britain and America in respect 
to the subjects of this controversy. That confusion has found its way 
into the terms of the Treaty itself, and will be found in the phraseology 
of the questions which are submitted to this Tribunal. That confusion 
has arisen to a very considerable extent from the use of an ambiguous, 
word, "jurisdiction," to characterize and define both things. Both 
these species of authority are spoken of by jurists, by lawyers, in text 
books and elsewhere, under the general name oi jurisdiction^ and thus 
that word has become one of ambiguous import. 

The word ^^jurisdiction " has sometimes been used, when we speak 
of the jurisdiction of a nation, in a certain narrow and rigid sense as 
describing the sovereign right of legisiation; that is to say, as describ- 
j"g that authority the exercise of which is necessarily limited by a 
boundary line. It has been used sometimes in that narrow sense, and 
ftt other times it has been used to describe any act of authority which 
* nation might i)erform, whether within that line or outside of it. A 
MDiflar ambiguity is found in the use of the word "jurisdiction" in 
Illation to matters of municipal law. We sometimes speak of a court 
having jurisdiction in a particular controversy. That means that it 
^?8 just authority to inquire into the merits of the controversy and to 
<lj8po8e of those merits by a definitive judgment. It means that gener- 
^ly; but we sometimes say, also, that a court has jurisdiction to do a 
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certain tiling, meaning by it that it has the power to do a certain thing. 
We sometimes speak of the jurisdiction of a municipal officer merely to 
describe the power of the offtcer. We say that a taxing officer has the 
jurisdiction to assess persons for taxation. We mean that he has the 
power to do it, and that is all we mean. ^< Jurisdiction " has no proper 
application to such an authority a« that; and it is from this ambiguous 
use of this word that much of the doubt and difficulty respecting the 
subject have arisen. 

What has been the claim of the United States in the course of this 
controversy in respect to the nature of the authority acquired by 
Eussia in Bering Sea, and of the rights which Eussia had gained in 
that sea, and the rights the United States has, consequently, gained 
by the acquisition of Alaska from hert Has the United States ever 
maintained at any time in the course of this controversy that Eussia 
had acquired a dominion over Bering Sea, as if that sea were a part of 
her territory and that the United States had, in consequence, as the 
successor of Eussia, acquired such right as thatt Has the United 
States ever made any such claim as that? Never. At no time in the 
course of this controversy has it ever made any claim of that sort^ or 
hinted a claim of that sort. It has always put its case upoil other and 
very different. grounds; namely, that Eussia had property interests — 
interests in the nature of colonial trade and other industries — carried 
on on the shores of Bering Sea, which gave her a right to adopt pro- 
tective measures which might be operative, indeed, over a reaisouable 
extent of the sea as defensive measures; and that such a right as that 
the United States has also, not because it acquired it from Russia — 
because it would have it without any such acquisition; the only aid 
that it has asserted as having been derived from Eussia was the fact 
that Eussia had established tliese protective regulations in Bering Sea, 
and that other nations of the world, including Great Britain, had acqui- 
esced in them; and that Great Britain was not now in a condition tc 
complain of them. 

It has been, however, the effort — I say the effort; I suppose it has 
been the belief — of the learned counsel who have had the interests oi 
Great Britain in charge, to impute to the United States the position oi 
asserting that they had derived from Eussia a dominion in Bering Sea — 
a sovereign dominion over that sea. That position has been imputed to 
the United States in the Case of Great Britain, and industriously 
imputed to it. I do not think there has ever been any good foundation 
for that. 

In the Case of Great Britain, page 134, there is a quite formal state- 
ment of the several positions which, according to that Case, the United 
States have taken in reference to this controversy. I read from that: 

The facts stated in this chapter show that the original gronnd npon which the yes- 
sels seized In 1886 and 1887 were condemned, was that Behring Sea was a man 
clausumj an inland sea, and as such had been conveyed in part by Russia to the United 
States : that this ground was subsequently entirely abandoned, but a claim was then 
made to exclusive jurisdiction over one hundred miles from the coast line of the 
United States territory: that, subsequently, a further claim has been set up, to the 
effect that the United States nave property in and a right of protection OTer, fur- 
seals in non- territorial waters. 

That is the description in the Case of Great Britain of the positions 
which have been irom time to time taken by the United States in refer- 
ence to this controversy. It is a total error. As to the first part of it, 
there is to a certain extent, a foundation for the statement. The first 
part is "that the original ground upon which the vessels seized in 1886 
and 1887 were condemned was that Behring Sea was a mare clausumj an 
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inland sea, and as such had been conveyed in part by Bnssia to the 
United States.'^ 

That does not say that the United States ever took that position. It 
only says that that -was the ground npon which the vessels had been 
condemned. Bnc I think the intent was to convey the notion that that 
was the attitude taken by the United States. The paragraph would be 
meaningless had it not that intent. 

It is literally true that libels were filed, in the cases of the first seiz- 
ures^ againat the British vessels in the United Staten District Court of 
Alaska, and that they were condemned ; and the judge in his charge 
to the jury, or in his opinion giving judgment, went into the case and 
stated that Eussia by this Ukase had acquired a territorial dominion in 
BeringSea. He stated thatas his opinion; but hasa judge in the United 
States District Court of Alaska an authority to speak in an interna- 
tional controversy on behalf of the United States! Certainly none 
whatever. The position of the United States cannot be gathered from 
what a judge of a United States court happens to say in a charge to 
the jury. If it can, the United States would be responsible for the 
utterances of every twopenny justice of the peace throughout the land; 
which they would be very sorry to be. 

Wh^e is the position of the United States in reference to this con- 
troversy to be sought and found f In the utterances, the responsible 
Qtterances, of that Government made to Great Britain in diplomatic 
form. There is the place, and the only place, where they can properly 
be sought. 

The Pbesident. Do you not think a Government is responsible to 
other nations for its judges f 

Mr. Oabteb. To a certain extent, it is; and to a certain extent, it is 
not 

The President. Ton must take the nation as a whole. 

Hr. Justice H ablan. Judges in the United States are independent of 
the Government. 

The Pbesident. Not as a nation t 

Mr. Justice Harlan. Yes; they are independent of the nation. 
, Mr. Garter. If a French citizen should have the misfortune to be 
iovolved in litigation in the United States, and a judgment should be 
pronounced against him which he did not like, and he should appeal to 
bis own Government, and say he did not like it, and the Government 
should appeal to the United States, he would be told that he had no rem- 
edy; that the Government of the United States was not responsible for 
the conclusions to which the judges came. They might be law; they 
might not be law. He had had a fair trial ; he had had the same oppor- 
tunity which citizens of the United States have, and that is all the 
United States could give him; and I apprehend a similar answer would 
be made by the Government of France in a similar case. 

The President. I am not quite sure as to that. 

Mr. Oabteb. I do not know about France, but I am very sure that 
is the answer which would be given by Great Britain in a similar case. 

'Hie Pbesident. It is a rather difficult, and often-discussed x>oint 
of international law, as to what is the responsibility of a nation. 

Mr. Oabteb. Every Government is, of course, responsible in a cer- 
tain sense to foreign nations, that their citizens, when they happen to 
M within the reach of justice, shall obtain justice. That is, that they 
shall obtain the same sort of justice which is administered to the citi- 
zens of the country. That is the extent of the foreign obligation. 

Sir Chables Bussell. You have got a British ship on the ground 
of that judgment 
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Mr. Garter. It is no more than a suit against a British citizen. 

That is all it amounts to. . Property of British citizens is attache 
That is all the suit amounts to, and all that the United States is bon 
to do is to see that justice is done. The course of procedure in 1 
United States must be followed. If the judgment of the United Sta. 
District Court of Alaska was complained of, there was an opportuti 
to appeal to and obtain the judgment of the highest court in the la; 
No complaiut could be made until that procedure had been follo\i 
and run out to its conclusion. It was not done. So no compla; 
could be made of that judgment, nor could the grounds upon wbi 
that judgment was rendered be in any manner imputed to the Unit 
States. 

The President. I think ^e had better consider that a« a particaL 
question, which we will argue when it comes up later in the case. 

Mr. Garter. Very well. Where are we to look for the true groun( 
upon which the United States based its position in these con troversiei 
Why, obviously, to the diplomatic communications. The British Go 
eminent did protest to the United States that this course was pursue 
and that it was pursued by the authority of the United States in gi 
ing instructions to her cruisers; and they ask now ^^ Tell us the authc 
ity upon which you proceed." That was the demand of the Briti 
Government — very properly made — " We want to know from you, n 
from a District judge up in Alaska, but from you, who have l 
authority to state, what your grounds are. It is from you that ^ 
wish to know the grounds upon which you presume to seize Briti 
vessels." 

That demand was made; and what was the answer to itf for there 
where you are to look to ascertain what the position is which the Unit 
States Government takes. Therefore, I must again call the attenti 
of the arbitrators to the response which was first made to th€ 
demands. 

The President. Do you mean to enter on a new subject! 

Mr. Garter. I perceive that the hour of adjournment has abc 
arrived ; and the citations which I purpose to read I might perhaps 
well leave for the next session. 

The President. We will meet on next Tuesday morning, at h; 
past II o'clock. 

[The Tribunal accordingly adjourned.] 



TENTH DAY, APRIL iS^h, 1893. 

The Tribunal met pursuant to adjournment. 

The President. Before Mr. Garter procd^ds, I would beg to offer an 
observation. In the course of the last sitting we had, I might almost 
say, some conversation about a delicate matter, a matter which is the 
subjectof much controversy in international law — that of the responsi- 
bility of nations for their justice, or for the justice that is administered 
by them. I beg to remark that my intention was not at all to express 
any opinion. I merely wanted to know the extent and purport of the 
contention of the party concerned. I believe that whenever one of us 
addresses one of the learned counsel on either side it is always with 
the intention of ascertaining how far the intention and the contention of 
both parties, or of either party, go, and not at all to express a personal 
opinion, which of course on our bench we are not called upon to do; 
and since in this particular case if the words which have been pro- 
noaneed were misconstrued, it is much less our intention tb express 
any opinion which would be considered as binding upon the respective 
countries or governments to which either of us may happen to belong. 
It is in reference to the words which I spoke of in our last sitting that 
I think it necessary to make this remark. 

Mr. Caeteb. I so understood the learned President. 

The President. Mr. Garter, if you please to proceed, we will be glad 
to hear you. 

Mr. Cabteb. Mr. President, my attention has been called to a copy 
^^ the London Times of Monday which contains some reference to my 
^fgnment of Friday, and in certain respects misrepresented me to such 
*^ extent that 1 feel hardly at liberty to pass it without notice. I can- 
not, of course, think myself called upon to correct all misrepresenta- 
tions of what I may say which may be found in the journals of the day; 
^i I should not say a word in reference to this, except that it repre- 
^iited me as making some very disparaging allusions to a distinguished 
and very worthy judge of a high court of the United States — I mean 
*«e District Judge of the United States for the district of Alaska. I 
^ade no observation whatever disparaging to him. I did indeed say 
^hat the Government of the United States could not be held responsi- 
^*<? for the grounds and reasons which judges assign in the decisions 
^hich they might give; that, if that were the case, the Government 
''^'ght be held responsible for the utterances, as I said — and the obser^ 
Nation might in good taste have been better withheld — of any two- 
^J^ny justice of the peace. But, of course, I did not apply that obser- 
vation to Judge Dawson, or intend in any manner to make any dis- 
paraging reference to him. I did not even say that his judgment was 
^J^correct. On the contrary, his judgment, so far as related to the con- 
^^Diuation of the vessel, was a sound and correct judgment, which in 
^"« due course of my argument, I shall endeavor to defend; and 1 have 
^^ ^bt it wxrald have been affirmed to that extent by the Supreme 
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Court of the United States. Nor did I, in saying that the Gk)yeminc 
of the United States was not responsible for the grounds stated 
judges in their opinions as the basis of their decision, intend to \x 
mate that the Government was not to a certain extent responsible 
other nations for the correctness of the judgments themselves. 1 
Government of the United States isj I sttppofie^ responsible to otl 
nations that the citizens of other nations shall have justice dene tlic 
in the courts; but it is the correctness of the judgments for which thi 
are responsible, not the soundness of the opinions which are given : 
the basis for them. 

My argument on Friday was directed in the main to the question < 
the rights which had been acquired by Eussia in the Bering Sea an 
transmitted by her to the Ufiited States by means of the cession of 18^ 
I had made a brief historical sketch of what may be called theEussiii 
pretentions, closing that sketch with a statement of the Ukase of 18^ 
and of its real nature. I then came to consider the view which tl 
United States take in relation to the Ukase of 1821 and the rigb 
which might have been acquired under it; and I stated that, accordiL 
to the views of the United States, that Ukase never asserted a right 
sovereign dominion over any part of Bering Sea, but that its sole pu 
pose, intention and effect were to assert a right to protect industri 
connected with the shore by protective regulations operative over 
certain portion of the sea — a thing quite difierent from any assertion 
sovereign dominion. I said that that was the view taken by the Unit < 
States and which always had been taken by the United States; and 
was in tlftit connection that I observed that although a somewhat difi< 
ent view had been taken by the learned District Judge of Alaska, t 
United States had never adopted that view in its diplomatic commuiiic 
tions with Great Britain. 

I further said that there was an endeavor in the British Case 
impute to the United States the view that liussia had acquired a sov^ 
eign dommion over that sea, intimating that the United States had ori j 
nally based its position upon that view and had afterwards shifted 
ground. That assertion I denied, and it was at that point that the X 
bunal rose. It is my purpose now to support that denial, and to b 
that, from the first, the United States took but one position in referee 
to this matter and have retained it at all times during the controvert 
In order to show this I call the attention of the Tribunal to Lord S»] 
bury's complaint, which will be found at page 162 of the first volume 
the American Appendix. I have already referred to this letter, bal 
is important that I should now refer to it again. It was not the ft 
time that the British Government protested against these seizures; l 
it was the first time that that Government stated the grounds of 
complaint. Lord Salisbury had, prior to the writing of this lett 
received irom the American Government copies of the records of i 
United States District Coui-t of Alaska, by which it appeared that ^ 
condemnations in that court were founded upon libels filed for the p' 
4)ose of enforcing the American municipal law which forbade the taki 
of seals and by which it appeared also that the seizures had been effect 
at a great/Cr distance than three miles from the shore. It is on this groV 
that Lord Salisbury conceives that the seizures were not justified, 
explains that ground quite fully and closes his letter with these ot>& 
vation«: 

Her Majesty^s Government feel sure that, in view of the considerations whi<? 
have set forth in this diKpatch, which you will communicate to Mr. Bayard, the G* 
enunout ot the United States will admit that the seizure and coiideiiinati<»i of tiM 
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BTftish Teasela and the imprisoument of their masters and crews were not warranted 
bj the circumstances, and that they will be ready to aft'ord reasonable compensation 
te those who have suffered in consequence, and issue immediate instructions to their 
naral officers which will prevent a recuiTence of these regrettable incidents. 

Mr. Bayard's first comniuuication iu relation to these seizures will be 
fband at page 168. He then had before him the letter which I have 
just read of Lord Salisbury. He had before him the pounds upon 
-which Lord Salisbury based his objection to these seizures; aud he 
-was invited therefore ta a discussion of these grounds and reasons. As 
I have already remarked, Mr. Bayard thought i^roper to waive, or avoid, 
that discussion for the then present at least, and to rely upon concilia- 
tory measures. The terms in which he did this will be found in the let- 
to to which I now call your attention, ^h it is very short I will read 
it, although I have read it once before. These are instructions from 
him to the American Ministers abroad^ the same letter being sent to the 
Hinisters of several powers. Great Britain included. 

Sir Charles Eussell. My friend has not observed the dates; that 
is a month earlier than the date of the communication to Lord Salis- 
bury. Lord Salisbury's letter is in August, and that is in September. 
Mr. Carter. I am much obliged to my learned friend ; he is entirely 
right Let me withdraw the observation I have made that when. Mr. 
Bayard wrote that letter he had before him the letter of Lord Salisbury 
which I have just read. He did not have it before him. He did have, 
however, before him the protests against the seizures which had been 
made to him by the British Minister iji Washington. 

He did have those before him. There were several letters from the 

British Minister and one of them, perhaps the first, was on the 27th of 

September, 1886. The next one is of the same character. The next is 

& communication from the Earl of Iddesleigh to Sir Lionel Sackville 

^est; but it was also communicated to Mr. Bayard. That is on the 

^th of October, 1886. As I have said, there was considerable delay 

on the part of Mr. Bayard in answering these documents of the British 

^vernment — delay arising from the circumstance that the place from 

^hich information was sought was so remote. Those observations will 

*>e sufficient to enable the learned Arbitrators to understand the view 

first taken in reference to the matter by Mr. Bayard, which is contained 

^ the letter of August 19th, 1887 : 

Mr, Bayard to Mr, Vignaud.^ 

^^. 256.] Dbpaktmbnt of State, Washington^ August 19, 1887. 

. Sm: Recent oocarrencee have drawn the attention of this Department to the neces- 
^ty of taking stops for the better protection of the fur-seal fisheries in Behriu<'- Sea. 
mthout raising auy question as to the exceptional lueiisures which the peculiar 
^*iaracter of the property in question might justify this -Government in taking, and 
^•ithout reference to any exceptional marine jurisdiction that might properly be 
^^imed for that end, it is deemed advisable — and I am instructed by the President 
^o to inform you — to attain the desired ends by international coiiperation. 

Itia well known that the unregulated and indiscriminate killing of soals in many 
^vtBof the world has driven them from place to place, and, by breaking up their 
^^bitual resorts, has greatly reduced their number. 

Under these circumstances, and in view of the common interest of all nations in 

preventing the indiscriminate destruction and consequent extermination of an ani- 

^*Mkl which contributes so importantly to the commercial wealth aud general use of 

*«»ankind, yon are hereby instructed to draw the attention of the Government to 

^Mch yon are accredited to the subject, aud to invite it to enter into such an 

^WapKement with the Government of the United States as will prevent the citizens 

^f either country irom killing seal in Behring Sea at such times and places, and by 

Udontio inatractions were sent to the United States ministers to Germany, Great 
nritaiii, Japan, Russia, and Sweden and Norway. 
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such methods as at present are pursued, and which threaten the speedy extermim:] 
tion of those animals and consequent serious loss to mankind. 

The ministers of the United States to Germany, Sweden and Norway, Ras^' 
Japan, and Great Britain have been each similarly addressed on the subject referxr 
to in this instruction. 

I am, etc., T. F. Batar]>. 

That was the first attitude taken by the^overnment of the Unit^ 
States towards the Government of Great Britain in reference to tli 
question and to the questions which might be involved in it. Distiu^ 
discussion is avoided. All extreme assertions are waived in view « 
the conciliatory purposes for which it was written. Nevertheless tL 
grounds upon which the Government would put its case are not indi^ 
tinctly foreshadowed. They are that the property in question, that ^ 
the seals, was of a peculiar nature, and that the proper protection of i 
might justify the exercise by the United States of an exceptional mariu 
jurisdiction. No assumption of exclusive dominion over Bering Sea, c^ 
anything of the kind, is asserted. 

That was the attitude which was taken by the United States dnrinr 
the admiuistration of Mr. Cleveland and during what I have venture 
to call, in giving an account of the whole controversy, the first stag 
of the controversy. The next stage of it is occupied with the dealing 
with the subject during the administration of President Harrison; an 
the first statement under that admiuistration of the grounds upon whic? 
the United States based the assertion of its rights connected with tlm 
sealing industry was, as the learned Arbitrators will remember, set fort: 
by Mr. Blaine in his note of January 22, 1890, which is found on pa@ 
200. That letter I have once read. It is quite long and I do not thii» 
it necessary to repeat the reading of it. It is, however, important t 
consider the substance of it, and I shall venture to state that, so far a 
it relates to the grounds taken by the United States. 

That substance is this: That the seals are an animal in a high degre 
useful to mankind ; that Bussia engaged in the industry of preserving 
them, cherishing them, and taking the annual increase on the Pribylo 
Islands at a very early period; and that from the time when she firsi 
engaged in that industry down to the time of the cession to the Cnitec 
States, no other nation and no other people had ever attempted U 
interfere with that right; that the United States acquired this industn 
together with the rest of their acquisition from Bussia by the Treaty o 
1867, and that the United States had carried on the same industry u 
substantially the same way without any interference by other natione 
or other men, until the practice of pelagic sealing was introduced ; tha 
this practice of pelagic sealing was destructive of the seal and therefor 
destructive not only of this particular industry of the United States 
but destructive of the interest which all mankind had in this animal 
that it was a pure wrong — to use his phrase — contra honos mores^ am 
consequently the United States had a right to prevent this invasion c 
one of its own industries which was thus persisted in without any righ 
whatever, and which was purely an assertion of a wrong. Those ar 
the grounds taken by Mr. Blaine in this note. That is the same groun 
that the Government of the United States has asserted from the firs 
and which it still continues to assert. 

Now, in order to show that those grounds were perfectly well undei 
stood, and especially by the British Government, I call attention t 
Lord Salisbury's note in answer to that of Mr. Blaine, which will b 
found on page 207. He undertakes to reduce to distinct points th 
several positions taken by Mr. Blaine in that lon^ letter} and X wiJ 
read so much of it: 
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Mr. Blaine's note defends the acts complained of by Her Majesty's Government on 
t* he following grounds : 

1. That '* the Canadian vessels arrested and detained in the Behring Sea were 
^ngtiged in a pnrsuit that is in itself contra bonos mores — a pursuit which of necessity 
jQvolves a serions and permanent injury to the rights of the Government and people 
>f the United States/' 

2. That the fisheries had been in the undisturbed possession and under the exolu- 
live control of Russia from their discovery until the cession of Alaska to the United 
States in 1867, and that from this date onwards until 1886 they had also remained in 
^e andistnrbed possession of the United States Government. 

3. That it is a fact now held beyond denial or doubt that the taking of seals in the 
>peii sea rapidly leads to the extinction of the species, and that tlierefore nations 
jot possessing the territory upon which seals can increase their numbers by natural 
an^owth should refrain from the slaughter of them in the open sea. 

Mr. Blaine further argues that the law of the sea and the liberty which it confers 
JLo not justify acts which are immoral in themselves, and which inevitably tend to 
resalts against the interest and against the welfare of mankind; and he proceeds to 
lostify the forcible resistance of the United States Government by the necessity of 
defending not only their own traditional and long established rights, but also the 
rights of good morals and of. good government the world over. 

I have no fault to find with that statement by Lord Salisbury. • It 
exhibits a clear understanding of the positions taken by Mr. Blaine and 
^vell enough describes them, exoept in the last sentence where he imputes 
'Cx) the United States Government an intention, or a disposition, to 
clefend the rights of good morals and good government the world over. 
Xf he means they had asserted a right to undertake to do that, without 
Inference to their own interest, the observation is not a correct one. 

The next occasion on which Mr. Blaine dealt with the subject was in 
Ws letter of June 30, 1890, which is found on page 224. In that note 
be takes up the i)oint, which Lord Salisbury had dealt with before, of 
Bofisian claims in Bering Sea, and undertakes to answer and refute 
I^rd Salisbury's view m reference to it; but he does not in that letter 
^ the slightest degree change the attitude which he had previously 
*Bsiimed in reference to pelagic sealing, so far as respected the ground 
ipon which the Government of the United States based its views. He 
^^prensly takes care that it shall not be understood that the United 
^^tes make any assertion of a right of mare clausum as to any part of 
^ring Sea. I read the paragraph of his letter from page 233. He 
^y 8 there: 

. 'X*he result of the protest of Mr. Adams, followed by the cooperation of Great Brit- 
^^^, was to force Russia back to 54^ 40' as her southern boundary. But there was 
^^ Tenunciation whatever on the part of Russia as to the Behring 8ea, to which the 
^^ase especially and primarily applied. As a piece of lei^islatiou this ukase was as 
^^^horitative in the dominions of Russia as an act of Parliament is in the dominions 
'^ Cireat Britain or an act of Congress in the territory of the United States. Except 
"^Voluntarily modified by Russia in the treaty with the United States, April 17, 
^^4, and in the treaty with Great Britain, February 16, 1825, the ukase of 1821 stood 
^ the law controlling the Russian possessions in America until the close of Russia's 
*?^nershipby transfer to this Government. Both the United States and Great Brit- 
K^ recogpized it, respected it, obeyed it. It did not, as so many suppose, declare 
^^ Behring Sea to be mare clausum. It did declare that the waters, to the extent of 
^H) miles from the shores, were reserved for the subjects of the RuKsiun Empire. Of 
'^tirse many hundred miles, east and west and north and south, were thus inten- 
^Oually left by Russia for the whale fishery and for fishing, open and free to the 
^Orld, of which other nations took large advantage. Perhaps in pursuing this 
^^vantage foreigners did not always keep 100 miles from the shore, but the theory 
J? right on which they conducted their business unmolested was that they observed 
^« conditions of the ukase. 




^'^iplovment of the Russian American Company. It forme<l its employment, indeed, 
^ such a degree that it soon became known only as the Russian Americavn Fur C^xsi- 
P^Jiy, and quite Bwggeat'ively that name is given to the Company \>y ViOt(V ^'aWsJ^vvx'^ - 
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in tbe dispatch to which I am replying. While, therefore, there may have be^n 
large amount of lawful whaling and fishing in the Behring Sea, the taking of tt 
by foreigners was always and under all circumstances illicit. 

He there asserts that it was not the purpose of the Ukase of 1821 1 
establish a mare clausurHj as was by so many supposed, but that v 
object was to preserve for the exclusive use and enjoy nient by Bussia 
subjects the benefits of the fur trade, the 100-mile exclusion being m 
instrumentality for that purpose. 

The next important note in the correspondence is that of August i 
1890, by Lord Salisbury; but that again is confined to this discussion c 
Russian rights; and there is nothing, I believe, pertinent to the poic 
which I am now upon, namely, that of showing what the distinct att> 
tude of the Government of the United States was. This was in tb 
course of the correspondence and controversy between Mr. Blaine an 
Lord Salisbury concerning the extent of the Bussian pretensions an 
the extent to which they had been acquiesced in. To that Mr. Blain 
rejoins in a letter beginning on page 203, and 'it is that letter whic 
contains the single observation which might be taken as a justiflcatia 
for the statement that Mr. Blaine had put the American claims in tt 
controversy upon the basis of an acquisition by Bussia and atransmi 
sion to the United States of a sovereign dominion over Bering Sd 
That observation I have already alluded to, but I return to it agai: 
It is found on page 263. 

The United States contends that the Behring Sea was not mentioned, or ev^' 
referred to, in either treaty, and was in no sense included in the phrase '* Paci 
Ocean '\ If Great Britain can maintain her position that the Behring Sea atti 
time of the treaties with Russia of 1824 and 1825 was included in the Pacific Ocea 
the Government of the United States has no well-grounded complaint against 1&4 
If, on the other hand, this Government can prove beyond all doubt that the Behrli 
Sea, at the date of the treaties, was understood by the three signatory Powers to 
a separate body of water, and was not included in the phrase ** Pacific Ocean'', tb 
tile American case against Great Britain is complete and undeniable. 

Those observations standing alone might fairly be taken as indica 
ing that Mr. Blaine had put the whole position of the United Stat< 
in this controversy upon its ability to maintain that Bussia had acquir< 
by the Ukase of 1821, and other acts, sovereign authority and soverei^ 
jurisdiction over Bering Sea. It is impossible that he could ha^ 
intended it I say it is impossible that he could have intended i 
because it is utterly inconsistent with what he says in the same lett€ 
I assume that he intended by that observation that if Great Brita 
succeeded in making out her case, the United States, so far as that qui 
tion was concerned^ would have no ground of complaint against h€ 
and so, on the contrary, if the United States succeeded in making o 
her case, Great Britain, so far as that question was concerned^ would ha 
no just ground of complaint against the seizures; but that he did D 
mean to change his ground, becomes perfectly apparent from his mO 
distinct assertions near the close of the same letter; and I must a^a 
read them. 

The repeated assertions that the Government of the United States demands tJ 
the Behring Sea bo pronounced mare clausum, are without foundation. The Gove^ 
ment has never claimed it and never desired it. It expressly disavows it. At ^ 
sati.o time the United States does not luck abundant authority, according ta ^ 
ablest exponents of international law, for holding asmall section of the Behrin^r ^ 
for the protection of the fnr-seals. Controlling a comparatively restricted are* 
water for that one specific purpose is by no means the equivalent of declaring the b-* 
or any part thereof, mare clausum, yor is it by any means so serious an obstructs 
as Great Britain assumed to make in the Suuth Atlantic, nor so groundless an inf^ 
ferenco with tbe common law of tbe sea as is maintained by British authority ■ 
day in the Indian Ocean. The President dues not, however, desire the long ^ot 
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p«nemeDt which an ezAmination of legal anthorities from Ulpian to PhillimoTe and 
Kent would involve. He finds bis own views well expressed by Mr. Phelps, oar late 
mioister to England, when, after failing to secare a just arrangement with Great 
JBritftin touching the seal fisberies, lie wrote the following in his closing oommuni- 
OAtion to his own Government, September 13^ 1888: 

"Mach learning has been expended upon the discussion of the abstract question of 
^e right of mare clattsum. 1 do not conceive it to be applicahle to the present case. 
"Herd in a valuable fishery, and a large and, if properly managed, permanent 
Indnstry, the property of the nations on whose slKires it iscarried on. It is proposed 
l>y the colony of a foreign nation, in defiance of the joint remonstrance of all the 
coontries interested, to destroy this husiuess by the indiscriminate slaughter and 
extermination of the animals in question, in the open neighboring seti, during the 
period of gestation, when the common dictates of humanity ought to protect them, 
were there no interest at all involved. And it is suggested that we are prevented 
from defending ourselves against such depredations because the sea at a certain dis- 
tance irom the coast is free. 

"The same line of argument would take under its protection piracy and the slave 
trade when prosecuted m the open sea, or would justify one nation in destroying the 
commerce of another by placing dangerous obstructions and derelicts in the open sea 
near its coasts. There are many things that can not be allowed to be done on the 
open sea with impunity, and against which every sea is mare clausum; and the right 
of self-defense as to person and property prevails there as fully as elsewhere. If the 
fiah upon Canadian coasts could be destroyed by scattering poison in the open sea 
adjacent with some small profit to those engaged in it, would Canada, upon the just 
principles of international law, be held defenseless in such a oasef Yet that process 
vonld be no more destructive, inhuman, and wanton than this. 

''If precedents are « anting for a defense so necessary and so proper, it is because 
precedents for such a course of conduct are likewise unknown. The best interna- 
tional law has arisen from precedents that have been established when the just occa- 
Bion lor them arose, undeterred by the discussion of abstract and inadequate rules." 

Lord Salisbury in a note subsequent to this, on February 21st, 1891, 
again attempted to impute to Mr. Blaine a reliance, and a sole reliance, 
on Kiissian pretentions, instead of upon a principle of j)roperty right. 
That will be found on page 290. He says in a paragraph near the bot- 
tom of the page: 

The claim of the United States to prevent the exercise of the seal fishery by other 

Qations in Behring Sea rests now exclusively upon the interest which by purchase 

^eypOMsess in a ukase issued by the Emperor Alexander I, in the year 1821, which 

Pi^hibits foreign vessels from approaching^ within 100 Italian miles of the coasts and 

'Blnnds then belonging to Ku^sia* in Behriug Sea. It is not, as I understand, con- 

^nded that the HuHsian Government, at the time of the issue of this ukase, possessed 

^Qy iiih«*reut right to enforce such a prohibition, or acquired by the act of issuing it 

^^y claims over the open 8ea beyond thet rritorial limit of 3 miles which they would 

^0% otherwise have possessed. But it is said that this prohibition, worthless in itself, 

*<iqHired validity and force against the British Government because that Govem- 

^}eutcan be shown to have accepted its provisions. The ukase was a mere usurpa- 

*^on; but it is said that it was convertetl into a valid international law, as against 

^<te British Government, by the admission of that Government itself. 

Now Lord Salisbury conld not, I think, fairly, with the correspond- 
ence of Mr. Blaine before him, which 1 have already read, impute to 
^he United States Government a sole reliance upon a jurisdiction 
^*werted to have been acquired by Eussia; but he attempts to do it 
^liere, and is very sharply corrected by Mr. Blaine in a subsequent note 
^f April 14, 1891, which will be found on page 295. I read from page 298 : 

In the opinion of the President, Lord Salisbury is wholly and strangely in error in 
^^aking the following statement: 

"Nurdo they [the advisers of the President] rely, as a justification for the seiznre 
^^ British ships in the open sea, upon the contention that the interests of the peal 
^sheries give to the United States Government any right for that purpose which, 
^«cording to international law, it would not otherwise possess." 

The Government of the United States has steadily held just the reverse of the 

position which Lord Salisbury has imputed to it. It holds that the ownership 

^f the islands upon which the seals breed, that the habit of the seals in regularly 

^ttorting thither and rearing their young thereon, that their going out from the 

Elands jn search of food and regularly returning thereto, and all the facts and inci- 
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dents of their relation to the island, give to the United States a property interest 
therein ; that this property interest was claimed and exercised by Rossia during th< 
whole period of its sovereignty over the land and waters of Alaska; that Englanc 
recognized this property interest so far as recognition is implied by abstainine fron 
all interference with it during the whole period of Russia's ownership of iOaska 
and during the first nineteen years of the sovereignty of the United States. It i 
yet to be determined whether the lawless intrusion of Canadian vessels in 1886 an< 
subsequent years has changed the law and equity of the case theretofore prevailing 

And with that extract I conclude my observations concerning tli< 
attitude taken by the United States. From first to last it was basec 
upon the assertion of a property interest in these seals, strengthenec 
indeed by the allegation that that property interest had been origi 
nally held by Russia, and while held by Kussia had been recognized bj 
both Great Britain and the United States, and that the possession o: 
this property interest by the United States gave it the right — a right 
which every Government has — ^to protect its property wherever that 
property has the right to be, and by such measures as are necessary 
for the purposes of such protection. 

Kow then we have out of this case, as far as I am capable of putting 
out of it, any argument as to whether Kussia ever acquired a sovereigi 
jurisdiction over any part of Bering Sea, or whether she ever traua 
mitted to the United States any sovereign jurisdiction over any par 
of it. We make no assertion of that character. We put no part d 
our case upon any such assertion. We do not suppose that any suc^ 
assertion of jurisdiction was ever made by Kussia. But do I mean tha 
this matter of Russian pretentions in Bering Sea, the rights which sbi 
may have asserted and acquired in those remote waters and which tk: 
United States may have acquired from her, have no place or imp(^ 
tance in this controversy t No ; I do not mean that. These preteusioK 
do have a place, and an important place, which I am now about, so fis 
as I am able, to vindicate for them. That is this: It could be hard.' 
better expressed than Mr. Blaine has expressed it in the passage fro 
which I last read: 

That this property interest was claimed and exercised hy Russia during the wh-^: 
period of its sovereignty over the land and waters bt Alaska: that England rec<=> 
nized this property interest so far as recognition is implied, by abstaining from ^ 
interference with it during the whole period of RuHsia's ownership of Alaska, m^ 
during the tirst nineteen years of the sovereignty of the United States. 

Now, I am going to deal with this subject but very briefly. The qu^ 
tion mainly turns upon wliat rights Kussia did originally assume 
Bering Sea, and whether those rights were ever displaced or modift.^ 
by the subsequent treaties between her and the United States m * 
between her and Great Britain in 1824 and 1825, and if displaced, 
modified, to what extent. I am going to deal, I say very briefly, w» 
that argument, and for two reasons : First, as I have already intimate 
I do not conceive that it plays any vital part whatever in this cont'fl 
versy, and therefore I should do injustice to the general argument of t> 
question if I should assign a disproportionate space to it; and I ood 
not go through with the argument and refer to all the diplomatio oc^^ 
munications and occasional acts of the various countries which 
bearing upon it without employing several days in the discussion, 
have neither time nor strength for that and am not going into it. 
did do it, I could not implant such an impression of the particular ir*^ 
dents of the controversy as would enable you to remember it for »^ 
succession of days. It will be inevitable — it will be a task which "fc^ 
learned arbitrators will find it necessary to go through with — to exftf 
ine this diplomatic correspondence and to examine the grounds tak^ 
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by the American Government in the various communications upon this 
subject by Mr. Blaine. I could not lessen tliat labor materially by any 
lengthy discussion now. .Nevertheless I must deal with it very briefly. 
I have endeavored to describe in the sketch with which 1 began this 
part of my argument, the early dealing on the part of Bussia with 
^ring Sea and its coasts and Islands, and I think that I succeeded in 
showing that Bussia prior to 1821 had appropriated to herself all the 
coasts and islands of that sea and all their resources so far as any 
nation could appropriate them ; that such appropriation was just and in 
accordance with natural law There was enough only for one great 
xation, and the world would be best served by such exclusive appropria- 
tion. We do not assert an appropriation of the products of the sea 
unconnected with the shores. We assert no such appropriation on the 
part of Bussia. Bussia asserted the right to protect her trade and 
industries on the shores by the exercise of self defensive authority 
upon the high seas and practically by excluding other nations from a 
belt of water extending 100 miles from the coasts and islands. She 
declared this to be, not an assumption of sovereignty, or mare clauaum, 
or attempt to establish mare clausum, but a scheme for the prevention 
of invasions upon her trade; in other words, a measure of self defence, 
riiat assertion of authority was protested against, formed the subject 
oF negotiation, and was eventually modified by treaties between Great 
Britain and the United States, severally, and Bussia. 

iKow, except so far as the effect of the Ukase was thus modified, it 
stood, and stood assented to by Great Britain and the United States. 
I^he assent was indeed an implied one; but the implication was sufii- 
oiently strong. 

, The inquiry then arises how far the assumption of authority by Bus- 
*\«t in the Ukase of 1821 and her acts in support of it were modified or 
displaced by these subsequent treaties. In other words it involves the 
^t;erpretation of the language and eflfect of these subsequent treaties. 
*^ow as the interpretation of these documents is not entirely easy upon 
^heface of them, it will be.proper to place ourselves in the possession 
^^ certain information in regard to the matters covered by the treaties, 
J^d especially in regard to the notice which the American and British 
Governments took of the Ukase when it was first promulgated. 
^ The two sections of the Ukase which it is necessary to read will be 
^und on page 16 of the first volume of our Appendix : 

^^Bkc. 1.— The punnita of commerce, whaliDg, and fishery, and of all other iudastry 
?|^ aU iBlandfi, ports, and gnlfs inclnding the whole of the northwest coast of America, 
^^^ginning from Behring's Straits to the 51° of northern latitude, also f^om the Alen- 
^<%u Islands to the eastern coast of Siberia, as well as along the Knrile Islands from 



^^hring's Straits to the South Cape of the Island of Ump, viz, to the 45° 50' northern 
'^^titnde, is exdnsiyely granted to Russian subjects. 

8kc. 2. — ^It is therefore prohibited to all foreign vessels not only to land on the 
^^^^sts and islands belonging to Russia as stated above, but also to approach them 
^ithin lees than a hundred ItaUan miles. The transgressor's vessel is subject to 
^^>nliscaiion along with the whole cargo. 

Now it would seem that when the Government of Great Britain 

deceived information of that Ukase they applied to so eminent an 

^Tithority as Lord Stowell to learn what the effect of it was, and he writes 

tiio Lord Melville on the 26th of December, 1821. I am reading Irom the 

A.ppendix to the Case of Great Britain, volume 2, page 12: 
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Lord Stowell to Lord Melville, 

Grafton Street, Londox, December 26 , 1821, 

Mt Dear Lord: I have pernsed these papers, and it appears to me to be unsafe to 
proceed to any controversial discnssion of the proposed Hegnlations, till it is shown 
that they issne from a competent authority founded npon an acknowledtred title ol 
territorial and excluHive possession of the portions of the globe to which they relate. 
I am myself too slightlv acquainted with the facts regarding such posiiession (how 
originally acquired and how subsequently enjoyed) to be enabled to say that upon 
undisputed principles snch a possession exists! It is perfectly clear from these 
Regulations that it has not hitherto been exclusive in the extent in which it is now 
claimed; for they are framed for the very purpose of putting an end to foreigp 
intercourses of traffic therein, which they denominate illicit bat which they admit 
existed de facto. 

The territories claimed are of different species — ^islands — portions of the continent— 
and large portions of the sea adjoining. 

I know too little of the history of their connection with either islands or continents 
to say with confidence that such a possession has in this case been acquired. I con- 
tent myself with remarking that such possession does not appear in the opinion and 
practice of States to be founded exactly npon the same pfinciples in the cases of 
islands and continents. In that of islands, discovery alone has usually been held 
sufficient to constitute a title. Not so in the case of continents. In the case ol 
the South American Continent the Spaniards and Portuguese resorted to grants froir 
an authority which in that age was universally respected, and continued in respec 
till subsequent possession had confirmed their title. But I think that it has not bees 
generally held, and cannot be maintained that the mere discovery of a coast give 
the right to the exclusive possession of a whole extensive continent to which S 
belongs, and less to the seas that adjoin to a very considerable extent of distance 
An undisputed exercise of sovereignty over a large tract of such a continent and f« 
a long tract of time would be requisite for such purposes. I am too ignorant of pi^. 
ticular facts to say how far such principles are justly applicable to such cases, 
observe that by these Regulations the commerce in these islands, continents 
adjoining seas is declared to have been granted exclusively to Russian subjects; w 
the grantor is, is not expressly declared. If, as is probable, the Autocrat of Rue 
is meant, the inquirv then reverts to the question respecting the foundation of bib. • 
an authority, and thinking that that question must be first disposed of, I cont^» 
myself with observing upon the Regulations themselves that they are carried to <s 
extent that appears very onmeasured and insupportable. 

I have, etc., Stowell.*^ 

I read that letter for the purpose of showing two things: First, tl 
views of a distinguished jurist of that day upon the question of wt» 
right is acquired by the discovery of new regions, and what acts w^ 
necessary for the purpose of really constituting property in them; j^:» 
next for the purpose of showing that Lord Stowell gathered at oca 
from the face of these regulations that they were not designed 
assuming sovereign jurisdiction over the sea, but were defensive re^ 
lations for the purpose of protecting commerce and the industries o:tf 
region over which it was assumed that Bussia bad sovereign contf^ 
and he, as you will perceive, rests the conclusion as to the valid ^ 
of these regulations upon the completeness and perfectness of theso^^* 
eiguty of the nation which had issued them over the shore. Bi^ 
there I may also quote an opinion by Sir Robert Phillimore, evide»^^ 
in reference to this very territory; because I think at an early per"i 
this whole territory, including Alaska, was vaguely understood by 
world in general to be embraced under the term <' Oregon '^ 
passage from Sir Robert Phillimore's book, which I wish to refer tOr 
contained on page 39 of our Argiuneut. He says (Int. Law, vol* 
pp. 259, 260) : 

A similar settlement was founded by the British and Russian Fnr Companies 
North America. 

The chief portion of the Oregon Territory is valuable solely for the fur-beur* ^ 
animals wliicli it produces. Vtirious establishments in different parts of this ter^ 
tory organized a system for securing the preservation of these animals, and exerci^^ 
for these purposes a control over the native population. This was rightly conten»^ 
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bbe only exercise of proprietary right of which these particular regions wore at 
ime susceptible, and to mark that a beneficial uee was made of the whole torri- 
7 the occupants. 

at seems to me very reasonable and to tend very much to support 
bservations that I made at a former period of this argument to 
ffect that these Northern regions, yielding only one product, and 
rhich could be easily gathered by one nation, were fully appropri- 
by Bussia to herself by the colonial establishments which she had 
Ml for that purpose. It was this pretension under this aspect, 
\i attracted the notice of Great Britain. In order to ascertain 
the view of this Power was in reference to it and how far she 
lained of it — I speak of both Great Brftain and the United States 
low far they complained of it — we must look to the protests which 
made. The first British protest in reference to it will be found on 
14 of the Appendix to the British Case, volume 2: 

The Marfuit of Londonderry to Count lAeven. 

Foreign Office, January 18, 182B, 

andeiBiffned has the honour hereby to acknowledge the note, addressed to him 
ron de Nicolai, of the 13th November last, covering a copy of an Ukase issued 
Imperial Miyesty the Emperor of all the Russias, and bearing date the 4 th 
nber, 1821, for various purposes, therein set forth, especially connected with 
rritorial rights of his Crown on the north-western coast of America, bordering 
;he Paciiio, and the commerce and navigation of His Imperial Mi^esty's sub- 
a the seas adjacent thereto. 

\ document, containing Regulations of great extent and importance, both in its 
trial and maritime bearings, has been considered with the utmost attention, and 
those favorable sentiments which His Mi^esty's Government always bear 
la the acts of a State which His Majesty has the satisfaction to feel himself 
sted, by the most intimate ties of friendship and alliance ; and having beeu 
)d for the report of those high legal authorities, whose duty it is to advise His 
,y on such matters. 

nndersigned is directed, till such friendly explanations can take place between 
o Governments as may obviate misunderstanding upon so delicate and importau t 
t to make such provisional protest asainst the enactments of the said Ukase as 
illy serve to save the rights of His Majesty's Crown, and may protect the per- 
id nroperties of His Miyesty's subjects from molestation in the exercise of their 
. calling in that quarter of the globe. 

andersigned is commanded to acquaint Count Lieven that it being the King^s 
nt desire to respect, and cause to be respected by his subjects in the fullest 
>r. the Emperor of Russia's just rights, His Miyesty will be ready to enter into 
ble explanations upon the interests affected by this instrument, in such manner 
J be most acceptable to His Imperial Mi^esty. 

tie meantime, upon the subject of this Ukase generally, and especially upon the 
ain principles of claim laid down therein, viz., an exclusive sovereignty alleged 
iDg to Russia over the territories therein described, as also the exclusive right 
igating and trading within the maritime limits therein set forth, His Britannic 
ty mnst be nnderstood as hereby reserving aU his rights, not being prepared to 
that the intercourse which is allowed on the face of this instrument to have 
to subsisted on those coasts, and in those seas, can be deemed to be illicit, or that 
ips of friendly Powers, even supposing an unqualified sovereignty was proved 
certain to the Imperial Crown. in these vast and very imperfectly occupied ter- 
se could by the acknowleged law of nations, be excluded from navigating wtthin 
stance of 100 Italian miles as therein laid down from the coast, the exclusive 
ion of which is assumed (but, as His Majesty's Government conceive, in error) 
ong to his Imperial Majesty tne Emperor of all the Russias. 

Londonderry. 

at protest would appear to be framed rather in the doubtful and 
erminate form suggested by Lord Stowell's observations upon the 
16. It does, however, shadow forth rather vaguely complaints 
ist this Ukase of a two-fold character. First, its assumption of 
»rial sovereignty over these shores, and, uent, t\i^ ^ttiW^t t^ 
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exclude citizens of other nations ft*om 100 miles on the sea, mentionm. 
both the points. That is the first British protest. The American ^: 
test will be found on page 132 of the first volume of the Appendix, 
the Case of the United States. It seems that the Ukase was tra.i 
mitted on the 11th of February, 1822, by Mr. Poletica, the Bussj 
Minister in Washington to Mr. Adams, the American Secretary^ 
State at that time, and on the 25th Mr. Adams addresses this not« 
Mr. Poletica: 

Mr, Adams to M. de Poletica, 

Department of State, Waahingiofif February tS, 18gt^ 

Sir: I have the honor of receiviuj? your note on the 11th instant, inclosiog 
printed copy of the regulations adopted by the Russian American Company, a^ 
sanctioned by His Imperial Majesty, relating to the commerce of foreij^ers in t^ 
waters bordering on the establishments of that company upon the northwest con^ 
of America. 

I am directed by the President of the United States to inform yon that he h -: 
seen with surprise, in this edict, the assertion of a territorial claim on the part '' 
Russia, extending; to the iifty-iirst degree of north latitude on this continent, and. 
regulation interdicting to all commercial vessels other than Rnssiau, npon the penal^ 
of seizure and confiscation, the approach upon the high seas within 100 ltalie= 
miles of the shores to which that claim is made to apply. The relations of the Unit« 
States with His Imperial Majesty have always been of the most friendly character 
and it is the earnest desire of this Government to preserve them in that state, 
was expected, before any act which should define the boundarv between the ters 
tories of the United States and Russia on this continent, that the same would ha'' 
been arranged by treatv between the parties. To exclude the vessels of our citi7.(> 
from the shore, beyond the ordinary distance to which the territorial Jnrisdicti^ 
extends, has excited still greater surprise. 

This ordinance affects so deeply the rights of the United States and of their ci ' 
zens that I am instructed to inquire whether you are authorized to give ezplanati(9 
of the grounds of right, upon principles generally recognized by the laws and asa@ 
of nations, which can warrant the claims and regulations contained in it. 
I avail, etc., 

John Quinct Adams-^ 

That was the protest of the United States. It was answered by t-' 
Bussian Minister M. de Poletica, in a note which is found on pa j 
133, Volume I, of the Appendix to the Case of the United States a-a 
which I have already read and will therefore not repeat. I y^ 
observe in regard to it only that the Bussian Minister in that nn 
says that this Ukase is not an attempt to make the Bering Sea, 
any part of it, mare clatisum, but that it is adopted as a measure 
prevention to protect the industries of Bussia and her commerce c 
that sea. 

Sir Charles Bussell. We think that answer of de Poletica is ver 
important, and we do not admit that that is a correct summary of it. 

Mr. Carter. Do you prefer that it should be read in full. 

Sir Charles Bussell. Just as you please about that. 

Mr. Carter. I am quite willing that it should be read now. 

Sir Charles Bussell. Oh no ! 

Mr. Carter. Negotiations at once began between Bussia Great 
Britain and the United States in reference to the assumption ol 
authority contained in this Ukase and they were at first jointly con 
ducted. That appears in the correspondence here, and I will not take 
time to read the various letters in which it appears for the purpose o 
showing it; but it does sufficiently appear. Great Britain and th< 
United States acted in conjunction, and each was consequently fnllj 
apprised of the views of the other. That common action contiuue( 
for a considerable period of time in the negotiations and was ftniUl^ 
broken o£t^— broken off as I apprehend, and as I think is evident fron 
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-tlie correspondence, because the United States Government Iiad taken 
tlie attitnde in the course of the correspondence that it would not 
recognize any further establishments of European powers on the ]Sorth 
American continent — a suggestion of a doctrine subsequently known 
among statesmen as the Monroe doctrine. Mr. Monroe was then Pres- 
ident of the United States. In consequence of that suggestion Great 
Britain withdrew Irom her joint action with the United States in the 
negotiation, but as I rather assume, and as I think is very natural and 
indeed evident, kept herself apprised of the course of the negotiations 
between Russia and the United States. 

The President. Was there a formal declaration that they would 
cease acting jointly? 

Mr. Carter. There was a formal declaration that they would cease 
acting jointly. I cannot now point to the particular letter; but that 
is the fact. 

The President. And the motive given was the doctrine of President 
Bf onroet 

Mr. Garter. I am not able to say that was the reason given in the 
statement, but that I think was the fact. I may possibly be able here- 
^^fterto answer the question of the President. I cannot lay my hand 
sk't present upon the correspondence showing the grounds upon which 
Great Britain withdrew her participation. 

The President. Perhaps it is not material to your argument. 

■Mr. Garter. Here is a note that perhaps, throws light upon it. 
Tills is an extract from a letter from Mr. Rush,' the American Minister 
io liondon to his own Government dated January 9, 1824. I read from 
tilie American State Papers, volume 5, p. 463. 

Mr. Justice Harlan. Probably what you are looking for is on page 
48 of volume 2 of the British Case, a letter from Mr. Canning to ISir 
Charles Bagot. There is some allusion there to it. 

Mr. Garter. I will read this letter to which I refer: 

Extract of a htlerfrom Mr. Bush, dated London, January 9, 1824, 

I have heretofore written to yon on the 6th and 22nd of December, and have now 
to inform yon that from interviews which I have had with Mr. Canning since tbe 
present month set in, I find that he will decline sending instructions to Sir Charles 
^otto proceed jointly with our Goveranient and that of Russia in the negotiation 
^lative to the Northwest coa»t of America; but that he will be merely informe<l 
wat it is now the intention of Great Britain to proceed separately. 

Mr. Canning intimated to me that to proceed separately was the original intention 
of this Government, to which efiect Sir Charles Bagot had been instructed, and never 
^^ly other; and that Sir Charles had only paused under your suggestions to him 
01 iU being the desire of our Government tuat the three powers should move in 
•oncert at St. Petersburg npon this subject. 

The resumption of its original course by this Government has arisen chiefly from 
wo principle which our Government has adopted, of not considering the American 
continents as subjects for future colonization by any of the European powers — a 
principle to which Great Britian does not accede. 

1 have informed the Secretary of State of the above intention of this Government, 
i^ will produce no alteration in my endeavors to obtain in negotiation here a settle- 
^«nt of the points as between the United States and Great Hrituin, respecting the 
Northwest coast, in manner as my instructions lay them down to me. 

And Mr. Canning's version of the same affair will be found in the 
place just indicated by Mr. Justice Harlan. Mr. Canning says in a 
»ote to Sir Charles Bagot: 

^M6 reasons had induced us to hesitate very much as to the expediency of 
J*^ing to the proposition of the United States for a conimon negotintion between 
toe three Powers; when the arrival of the Speech of the President of the United 



122 ORAL ARGUMENT OF JAMES C. CARTER, ESQ. 

States at the opening of tlie Congress supplied another reapon at once decisive in 
itself, and susceptible of being stated to Mr. Rush with more explicitness than those 
which I have now detailed to your excellency, I refer to the principle declared io 
that speech y which prohibits any further attempt by European Powers at coloniza- 
tion in America. 

So tbat the original action iu common between Great Britain and the 
United States and the subsequent breaking up of that common action 
by Great Britain all appear to be quite evident. They are important 
however to my present argument only as showing that Great Britain 
and the United States, acting as they did originally in common, were 
at the start entirely well acquainted with the views of each other. 

Now the next piece of evidence which it is important to notice in 
order to ascertain the views with which the two parties approached 
this negotiation — for that is what I am now upon — is to be found in 
the instructions issued to the negotiators. I call attention to the 
instructions from the United States Government which will be found 
in a letter from Mr. John Quincy Adams to Mr. Minister Middleton on 
page 141, Vol. I, Appendix to the Case of the United States. 1 think 
I ought to read the whole of that letter. 

Mr, Adams to Mr, Middleton, 

No. 16.] Department of State, Washington, July 22, 1823> 

Sir : I have the honor of inclosing herewith copies of a note from Baron de Toy]] 
the Knssian minister, recently arrived, proposing, on the part of His Majesty tla 
Emperor of Russia, that a' power should be transmitted to ^n to enter npon i 
negotiation with the ministers of his Government conr^eming the differences whicl 
have arisen from the Imperal nkase of 4th (16th) September, 1821, relative to tl]< 
northwest coast of America, and of the answer from this Department acceding ti 
this proposal. A full power is accordingly inclosed, and you will consider thif 
letter as communicating to you the President's instructions for the conduct of tfa6 
negotiation. 

From the tenor of the ukase, the pretentions of the Imperial Government extend 
to an exclusive territorial Jurisdiction from the forty-lifth degree of north latitude, 
on the Asiatic coast, to the latitude of fifty-one north on the western coast of the 
American continent; and they assume the right of iuterdicting the navigation and 
the fishery of aU other nations to the extent of 100 miles from the whole of that 
coast. 

The United States can admit no part of these claims. Their right of navigation 
and of fishing is perfect, and has been in constant exercise from tne earliest times, 
after the peace of 1783, throughout the whole extent of the Southern Ocean, subject 
only to the ordinary exceptions and exclusions of the territorial JurisdictioniL which, 
so far as Russian rights are concerned, are confined to certain islands nortn of the 
fifty-fifth degree of latitude, and have no existence on the continent of America. 

The correspondence between Mr. Poletica and this Department contained no dis- 
cussion of the principles or of the facts npon which he attempted the iustifi cation of 
the Imperial ukase. This was purposely avoided on our part, under the expectation 
that the Imperial Government could not fail, upon a review of the measure, tc 
revoke it altogether. It did, however, excite much public animadversion in thic 
country, as the ukase itself had already done in England. I inclose herewith the 
North American Keview for October, 1822, No. 37, which contains an article (p. 370; 
written by a person fully master of the subject; and for the view of it taken in 
England I refer you to the fifty-second number of the Quarterly Review, the article 
upon Lieutenant Kotzebue's voyages. Yrom. the article in the North Americai 
Review it will be seen that the rights of discovery, of occupancy, and of uncon 
tested possession, alleged by Mr. Poletica, are all without foundation in fact. 

It does not appear that there ever has been a permanent Russian settlement oi 
this continent south of latitude 59^, that of New Archangel, cited by Mr. Poletica, 
in latitude 57^ 30', being upon an island. So far as prior discovery can constitute s 
foundation of right, the papers which I have referred to prove that it belongs to th( 
United States as far as 59^ north, by the transfer to them of the rights of Spain 
There is, however, no part of the globe where the mere fact of discovery could be 
held to give weaker claims than on the northwest coast. ''The great sinnoeHy/ 
says Humboldt, ''formed by the coast between the fifty-fifth and sixtieth paralleh 
of latitude embraces discoveries made by Gali, Behring and Tchivikoif, Quadra, 
Cook, La Perouse, Malespi^r, and Vancouver. No European nation haa yet formed 
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an tstablishment upon the immense extent of coast from Cape Mendocino to the 
fifty-niDth <legree of latitude. Beyond that limit the Russian factories commence, 
most of which are scattered and distant from each other, like the factories estab- 
lished by the European nations for the last three centuries on the coast of Africa. 
Most of these little Russian colonies communicate with each other only by sea, and 
tiie new denominations of Russian America, or Russian possessions in the new con- 
tinent, mast not lead ua to believe that the coast of Behring*B Bay, the peninsula of 
Alaiks, or the country of the Ischngatschi have become Russian provinces in the 
same sense given to the word when speaking of the Spanish provinces of Sonora or 
New Biscay." (Humboldt's New Spain, Vol. II, Book 3, chap. 8, p. 496.) 

In Mr. Poletica's letter of 28th February, 1822, to me, he says that when the 
Emperor Paul I granted to the present American Company its first charter, in 1799, 
he gave it the exclusire possesnon of the northwest coast of America, which belonged 
to Kassia, from the fifty-fifth degree of north latitude to Behrine Strait. 

In his letter of 2d of April, 1822, he says that the charter of the Kussian Ameri- 
can Company, in 1799^ was merely conceding to them a part of the sovereignty, or, 
rather, certain excluHve pricilegee of commerce. 

This is the most correct view of the subject. The Emperor Paul granted to the 
Bossian American Company certain exclusive privileges of commerce — e^cclusive 
with reference to other Russian subjects ; but Russia had never before asserted a 
right of sovereignty over any part of the North American continent, and in 1799 the 
people of the United States had been at least for twelve years in the constant and 
nninterrupted enjoyment of a profitable trade with the natives of that very coast, of 
which the ukase of the Emperor Paul could not deprive them. 

It was in the same year, 1799, that the Russian settlement at Sitka was first made, 
and it was destroyed in 1802 by the natives of the country. There were, it seems, at 
the time of its destruction, three American seamen who perished with the rest, and 
i^new settlement at the same place was made in 1804. 

In 1808 Count Romanzoff, being then Minister of Foreign Afiiiirs and of Commerce, 
Addressed to Mr. Harris, consul of the United States at St. Petersburg, a letter com- 
plaining of the traffic carried on by citizens of the United States with the native 
islanders of the northwest coast, instead of trading with the Russian possessions in 
America. The Count stated that the Russian Company had represented this traffic 
iu daisittiine, by which means the savage islanders^ in exchange for otter skins, had 
heen fnmislied with firearms and powder, with wliich they had destroyed a Russian 
fort, with the loss of several lives. He expressly disclaimed, however, any disposi- 
tion on the part of Russia to abridj^ this traffic of the citizens of the United States, 
hot proposed a eonrention by which it should be carried on exclusively with the 
Agents of the Russian American Company at Kadiak, a small island near the prom- 
ontory of Alaska, at least 700 miles distant from the other settlement at Sitka. 

On the 4th of January^ 1810, Mr. Daechkoff, charge d'afi'aires, and consul general 
from Rassia, renewed tnis proposal of a convention, and requested as an alternative 
that the United States should, by a legislative act, prohibit the trade of their citizens 
with the natives of the northwest coast of America as unlawful and irregular^ and 
thereby induce them to carry on the trade exclusively with the agents of the Russian 
American Company. The answer of the Secretary of State, dated the 5th of May, 
1810, declines those proposals for reasons which were then satisfactory to the Russian 
GoTemment, or to which at least no reply on their part was made. Copies of these 
pspers and of those containing the instructions of the minister of the IJnited States 
then at St. Petersburg, and the relation of his conferences with the chancellor of the 
'^pire. Count Romanzofif, on this subject are herewith inclosed. By them it will be 
seen that the Russian Government at that time explicitly declined the assertion of 
Mjf honndary line upon title northwest coast, and that the proposal of measnres for con- 
fining the trade of the citizens of the United States exclusively to the Russian settle- 
'B^.i at Kadiak and wi th the agents of the Rusnian American Company had been 
inade by Count Romanzoft' under the. impression that they would be as advantageous 
te the interests of the United States as to those of Russia. 

♦k ^ ^®<^M<^^y ^<>^ ^ say that this impression was erroneous ; that the traffic of 
^he citizens of the United States with the natives of the northwest coast was neither 
c<<iNde»a*iie, nor unlawful, nor irregular: that it had been enjoyed many years before 
^e Russian American Company existed, and that it interfered with no lawful right 
w cUim of Russia. 

This trade has been shared also by the English, French, and Portuguese. In the 
PfOflecQtion of it the English settlement of Nootka Sound was made, which occa- 
*^ned the differences between Great Britain and Spain in 1789 and 1790, ten years 
hefore the Russian American Company was first chartered. 

It was in the prosecution of this trade that the American settlement at the mouth 
J^f the Colombia River was made in 1811, which was taken by the British during the 
■^te war, and formally restored to them on the 6th of October, 1818. Bv the treaty 
of the 22d <Kf February. 1819, with Spain, the United States acquired all the rights 
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of Spain north of latitude 42^; and by the third article of the convention betw 
the United States and Great Britain of the 20th of October, 1818, it was agreed t 
any country that might be claimed by either party on the northwest coast of Ameri 
westward of the Stony Mountains, should, together with its harbors, bays, and cree 
and the navigation of all rivers within the same, be free and open for Ihe term 
ten years from that date to the vessels, citizens, and subjects of the two pow 
without prejudice to the claims of either party or of any other State. 

Yon are authorized to propose an article of the same import for a term often j^ 
from the signature of a joint convention between the United States, Great "~" 
and Russia. 

The right of the United States from the forty-second to the forty-ninth paralle 
latitude on the Pacific Ocean we consider as unquestionable, being founded, fi 
on the acquisition, by the treaty of February 22, 1819, of all the rights of Sp 
second, by the discovery of the Columbia River, first from sea, at its mouth, 
then by land, by Lewis and Clarke; and third, by the settlement at its month id 
1811. This territory is to the United States of an importance which no poBsession 
in North America can be to any European nation, not only as it is but the con- 
tinuity of their possessions from the Atlantic to the Pacific Ocean, but as it offers 
their inhabitants the means of establishing hereafter water cor -nnnications from 
the one to the other. 

It is not conceivable that any possession upon the continent of North America 
should be of use or importance to Russia for any other purpose than that of traffic 
with the natives. This was, in fact, the inducement to the formation of the Rnssian- 
American Company and to the charter granted them by the Emperor Panl. It was 
the inducement to the ukase of the Emperor Alexander. By offering free and equal 
access for a term of years to navigation and int-ercourse with the natives to Russia, 
within the limits to which our claims are indisputable, we concede ranch more than 
we obtain. It is not to be doubted that, long before the expiration of that time, 
our settlement at the month of the Columbia River will become so considerable as to 
ofler means of nseftil commercial intercourse with the Russian settlements on the 
islands of the northwest coast. 

With regard to the territorial claim, separate from the right of traffic with the 
natives and from any system of colonial exclusions, we are willing to agree to the 
boundary line within which the Emperor Paul had granted exclusive privileges to 
the Russian American Company, that is to say, latitudjD 55^. 

If the Russian Government apprehend serious inconvenience from the illicit traffic 
of foreigners with their settlements on the northwest coast, it may be effectually 
guarded against by stipulations similar to those, a draft of which is herewith sub 
joined, and to which yon are authorized, on the part of the United States, to agree, 

As the British ambassador at St. Petersburg is authorized and instructed to nego 
tiate likewise upon this subject, it may be proper to a<ljust the interests and olai 
of the three powers by a joint convention. Your full power is prepared accord in gl^r 

Instructions conformable to these will be forwarded to Mr. Rush, at London, wit! 
authority to communicate with the British Government in relation to this interes 
and to correspond with yon oonoeriiing it| with a view to the maintenance of tb 
rights of the United States. 




I am, etc.. 



John Quinct Adams. 



HSKRT MiDDLETON, 

Envoy Extraordinary and Minister Plenipotentiary 

of the United States, St. Petershwrg. 



M 




[Inolosnre.] 
Draft of treaty between the United States and Russia. 

Art. I. In order to strengthen the bonds of friendship and to preserve in futnre 
perfect harmony and good understanding between the contracting parties, it is agree 
that their respective citizens and subjects shall not be disturbed or molested, eitheflc 
in navigating or in carrying on their fisheries in the Pacific Ocean or in the Sou " 
Seas, or in landing on the coasts of those seas, in places not already occupied, foi 
the purpose of carrying on their commerce with thenatives of the country; snbjec __ 
nevertheless to the restrictions and provisions specified in the two following articles. 

Art. II. To the end that the navigation and fishery of the citizens and subjects o: 
the contracting parties, respectively, in the Pacific Ocean or in the South Sens, m 
not be made a pretext for illicit trade with their respective settlements, it is ag^ree^ 
that the citizens of the United States shall not land on any part of the coast actually 
occupied by Russian settlements, unless by permission of the governor or commandel 
thereof, and that Russian subjects shaU, in like manner, be interdicted from landin 
witbon t permiaaion at any settiement of the United States on the said northwest ooasC^ 
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Abt. m. It is afcroed that no settlement shall be made hereafter on the northwest 
coast of America by citizens of the United States or under their anthority, nori h, 
nor by Russian subjects, or under the authority of Russia, south of the tifty -fifth 
degree of north latitude. 

(For other incloeures, see American State Papers, Foreign Relations, vol. y, pp. 
436-438.) 

Now the learned Arbitrators will perceive from that letter, which is 
very instractive in reference to the views of the United States Govern- 
ment at that time, that the only serioas and practical objecition on the 
part of the United States to whatever pretensions were set up by 
Entisia in this Ukase of 1821, were two: first, that she shonld have 
extended her territorial pretensions from 54^ 40', where they stood 
under the charter to the Knssian American Company of 1799, down to 
51 degrees of North latitude; and, second, to her exclusion from the 
l^orthwest coast of United States citizens engaged in trade; in other 
words, the exclusion of them from the benefits of the trade on this North- 
west eoast. The maritime pretension contained in the Ukase of 1821 
was indeed alluded to and objected to; but it forms no substantial part 
of the objections which are so carefully urged by Mr. Adams. 

The substance of the objections urged by Mr. Adams are these: that 
the trade along this Northwest coast, by which he means the coast 
extending from, say 60 degrees of north latitude, down to the mouth 
of the Columbia Biver, had been for years in the enjoyment of various 
powers, of Russia, of the United States, of Great Britain, of Spain and 
of Portugal; that they had all, to a greater or less degree, engaged in 
that trade; that the United States had engaged in it from the time 
that she bad become an independent nation ; and that her right to a 
participation in that trade was entirely well founded, as Mr. Adams 
insisted. Now, that had reference to this coast along which I run the 
pointer [indicating on the map], and had no reference at all to Bering 
Sea, or to any of the islands of Bering Sea, or to the coast of Siberia — 
regions which, so far as respected their coasts, or any trading upon 
the coasts, had never been visited by the vessels of the United States; 
and ao thought had ever been entertained of engaging in such a com- 
merce. The United States claimed title, according to this statement 
by Mr. Adams, up to the 59th degree, the present boundary of British 
Colombia. At that time Great Britain and the United States were of 
coarse in dispute as to whom this coast here (indicating on map) 
beloDged to; and it was not until the year 1846 that that dispute was 
settled by the adoption of the present boundary. 

The President. On page 142 of the report of Mr. Adams from 
which you have just read, they speak of the 59th degree north as being 
the claim of the United Stiites. I suppose it is a misprint. 

Mr. Carter. No, that is the point up to which the United States 
claimed. It would be where my pointer now is, up to the southern 
boundary of Alaska, a line which would take the whole of the peninsula. 

That was a claim which made this territory in part a disputed one. 
The case which Mr. Adams made here by these instructions was this: 
"Spain is the first discoverer up to the 6(»th decree of North latitude. 
We have her rights transferred to us. Therefore by first discovery, 
^0 have a title to latitude 60. In the next place we have always 
^^gaged in trade on that coast; have visited it continually ever since 
^6 were an independent nation, and such rights as we have springing 
onto! trade with the coast, added to the rights of prior discovery, con- 
stitute a title upon which we can make a disjmte with Russia". 
. So that we may see from this letter of Mr. Adams, and from his 
iQstractions to the American negotiator of the Treaty, that practically 
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the whole importance of the dispute lay in the possession of that 
Korthwest coast. That is all there was aboat it. There was indeed a 
sentimental assertion — I call it a sentimental one— that no further 
acquisition, no ^rther settlements by European powers upon the Amer- 
ican continent, would be permitted; but that did not amount to much, 
for in the very letter he offered to draw a boundary line with Bussia at 
55 degrees which would give her exclusive possession of a very consid- 
erable part of this disputed region. Practically the whole of the 
interests that were aifected by this dispute centred upon that North- 
west coast trade. And I might as well here strengthen that point 
Mr. Adams, you will remember, refers in that letter of instructions to 
two articles in certain well-known periodicals of that time as containing 
very correct information about this region. He refers to an article in 
the Quarterly Review, and to an article in the North American Review 
Here is an extract from the article thus referred to in the Quarterly 
Review. It will be found on page 12 of the first volume of oa^ 
appendix: 

Let us examine, however, what claim Rnssia can reasonably set up to the tercr 
tory in qnestion. To the two shores of Bering Sea we admit she would have ^ 
undoubted claim, on the score of priority of discovery, that on the side of Ai^ 
having been visited by Deshnew in 1648, and that of America visited by Bering 
1741, as far down as the latitude 51^ and the peaked mountain, since s^eneraH 
known by the name of Cape Fairweather ; to the southward of this point, nowev^ 
Bussia has not the slightest claim. 

That is carrying the x>osition and claim of Russia under the claim < 
prior discovery much farther south than the 60th degree. 

Here is the extract from the North American Review.- That artioi 
in the North American Review was,I think I may undertake to srj 
written by Mr. William Sturgis of Boston, a very distinguished mer- 
chant of that day, of the firm of Bryant, Sturgis and Company, who 
carried on an extensive trade on this very coast; and he had himself 
been, as a member of that house and engaged in this navigation, maoy 
years on that coast. It was perfectly famUiar to him, with its history, 
and with the trade which had arisen there. It is also on page 12: 

We have no doubt but Russian fnr-hunters formed establishments, at an early 
period, on the Aleutian Islands and neighboring; coast of the continent; but we are 
equally certain that it can be clearly demonstrated that no settlement was made 
eastward of Bering Bay till the one at Norfolk Sound (Sitka), in 17U9. The state- 
ments of Cook, Vancouver, Mears (Mirs), Portlock, and La Perouse prove, what we 
readily admit, that previous to 1786 the Russians had settlements on the island of 
Kadiak and in Cook^s River; but we shall take leave to use the same authorities to 
establish the fact that none of these settlements extended so far east as Bering Bay. 

e*he Tribnnal here took a recess.] 
r. Carter. Mr. President, the diplomatic papers, and especially 
the instructions from Secretary John Quincy Adams to the American 
negotiator of the Treaty with Russia and the historical evidence referred 
to in that letter and other historical evidence which was sJluded to by 
me, establish, as it seems to me, without question, that, so far as the 
United States were concerned, their objections to the Ukase of 1821 were 
substantially confined to the unwarranted assertion of authority on the 
part of Russia — for such the United States deemed it to be — over the 
Forth-west Coast, where the United States had very valuable commer- 
cial interests. And it appears equally clear that, so far as the posses- 
sions of Russia north of the 60th parallel of north latitude, which 
includes the whole of Alaska and the whole of Bering Sea and the 
Aleutian Islands, the title of Russia to the possession and enjoyment 
of those territories was undisputed and constituted no subject of com- 
plaint oil the part of the United States; and that, so far as respects 
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the assertion of maritime dominion contained in the Ukase of 1821, 
while the United States made a formal objection to it, it did not make 
any considerable figure in the discussion. It was under those circnm- 
Bt£tuces and with those views on the part of the United States and on 
the part of liussia that the Treaty of 1824 was concluded, and the 
question now is as to the interpretation of that Treaty. Its provisions 
will be found on page 36, of the first volume of the Appendix to the 
A^uerican Case (quoting) : 

Art. I. It 18 agreed that, iu any part of the Great Ocean, commonly called the 
Pacific Ocean, or 8onth Sea, the respective citizens or subjects of the high contracting 
Powers shall be neither disturbed nor restrained, either in navigation or in fishing, 
or in the power of resorting to the coasts, upon points which may not already have 
been occupied, for the purpose of trading with the natives, saving always the restric- 
tions and conditions determined by the following articles. 

Art. II. With a view of preventing the rights of navigation and of fishing exer- 
cised ux>on the Great Ocean by the citizens and snbjects of the high contracting 
Powers from becoming the pretext for an illicit trade, it is agreed that the citizens 
of the United States snail not resort to any point where there is a Russian establish- 
ment, without the permission of the governor or commander; and that, reciprocally, 
the snbjects of Russia shall not resort, without permission, to any establishment of 
the United States upon the Northwest coast. 

That is the important part of the Treaty of 1824, so far as the pres- 
ent discussion is concerned: and the question is, whether the terms 
^ Paci lie Ocean ^^ or "South Sea" include Bering Sea or exclude it. It 
ia ineisted on the part of Great Britain that they include it; it is insisted 
on the part of the United States that they do not; and we have to 
inqaire which is the more reasonable interpretation under the cii*cum- 
stances of the case, and in view of all the lights which are thrown by 
the evidence concerning the understanding of the parties. Now, it is 
Sbpparent at the start that that article of the Treaty admits of either 
interpretation upon its face. "Pacific Ocean" or "South Sea" may 
inclade the whole of Bering Sea, as is insisted upon by Great Britain; 
And, on the other hand, it may exclude it, as is insisted upon by the 
Ilnited States. What is the consequence of accepting the interpreta- 
tioQ insisted upon by Great Britain? It would be that the United 
States is, by the terms of that Treaty, permitted to land on all the 
■ coasts of the Pacific Ocean, including Bering Sea, under tUe dominion 
of Bassia, including the whole of the coast of Siberia, the coast of 
Alaska and the islands ia the Bering Sea: that is the consequence of 
this interpretation. On the other hand, if the interpretation insisted 
upon by the United States is correct, "Pacific Ocean" only applies to 
that part of the Pacific Ocean which is south of the Aleutian Islands, 
and which, therefore, washes only this disputed territory along here 
(pointing to the map). Its application on the other side of the Pacific, 
vould be extremely limited. 

Well now, we have to say that the interpretation insisted upon by 
^reat Britain is iu a high degree improbable and unreasonable. Why ? 
Because it gives up at once to the United States what the United 
States never asked for, and that is a right to resort to the coasts of 
Bering Sea and the islands in Bering Sea. It surrenders the preten- 
sion on the part of Kussia which had never i>rior to that time been 
^allenged; and it gives and surrenders that important right to the 
^ited States without any consideration, so far as I am able to see. 
Why should we suppose that Eussia intended in these negotiations to 
Sivetothe United States a right to resort to her coasts and her islands 
^hich the United States never asked fort Why should we suppose 
that there was on the pai*t of Bussia a design to abandon a pretension 
yhich the United States never denied! My first point is that the 
Uiterpretation insisted ux>on by Great Britain is uiiie'd&oiiabl^ \v\^^\v \t& 
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face, and that we should not accept it, unless the language is such as 
to compel that acceptance. Now, when we return to the language ot 
the Treaty, we at once find reason for the belief that the term ^* Pacific 
Ocean" was not intended to cover such a broad expanse. The language 
is: ^^It is agreed that in any part of the great Ocean. . . commonly called 
the Pacific Ocean or South Sea." Those words ^'commonly called" are 
not destitute of significance; they were not inserted here without a 
purpose. Did the Pacific Ocean, as spoken of in that age, include 
Bering Seat What do we mean by '* commonly called"? Does jt 
import the meaning assigned to it by distinguished geographers? 
that what is meant by ^'commonly called"? No, I imagine not. Th( 
expression means that which is called the South Pacific Ocean or Soutl 
Sea by common men engaged in fishing or navigation; and I appn 
hend that, if seamen, navigators, masters of vessels, commercial firm: 
engaged in business and resorting to that sea, were a^ked whether th 
expression included Bering Sea or not, they would say it did not 
Therefore, I think it was intended by the use of tbe words ^^ common! 
called," to limit the term "Pacific Ocean" to wbat was understood 
it according to common usage among the men of that time who wei 
in the habit of using that .term in their business concerns. Now let 
look at the maps of that day, for there are a multitude of them referri 
to in the Gases of the contending parties. As to the majority of the^ 
maps, I think I may say nearly all of them — I do not wish to mak< 
positive assertion, for I have not made an accurate study of them — I 
as to the vast majority of them, Bering Sea is represented as a sea 
itself, sometimes called Bering Sea, sometimes the Northern 
sometimes tbe Sea of Kamchatka; but generally represented upon 
the maps of the time as a sea separate and by itself. I cannot hi 
thinking, therefore, that if it was the intention of these parties, 
these Governments, to embrace by the terms of this Treaty the coj 
and islands of the Bering Sea, they would have used some languj 
expressly and unequivocally indicating this, and that we should 
inter that Eussia made a surrender without consideration of her 
quentioued rights along the shores of the whole of Bering Sea, unL 
language is found in the Treaty unequivocally importing tbat fact. ^o 
much as to the face of the Treaty itself, and it seems to me that ^die 
argument is very strong — I will not say conclusive, for this is a subi ^^ct 
which admits of argument on both sides — that the phrase **Oc^^an 
commonly called the Pacific Ocean or South Sea" was, in the mind^ of 
those two agreeing Governments, limited to the Pacific Ocean soutkR of 
Alaska and the Aleutian Islands. Now I come to a point which see^».*s 
to me quite conclusive of this question — the learned Arbitrators ^il^ 
bear in mind that I am discussing the meaning of these terms in l>he 
American Treaty. After this Treaty had been finally concluded, l^^^ 
before it had been ratified, its terms came to the knowledge of ^t^^ 
Itussian-American Company which had by grants from Russia ±X^^ 
exclusive right to all the industries in Bering Sea. That Company p*^-*^' 
ceived, or thought it perceived, that it might be asserted at some *-**^*® 
on the part of the United States and its citizens that, by the 
of the Treaty, the Eussian industries in Bering Sea were, to so 
extent, thrown open to the citizens of the United States; and in o^ 
sequence of that apprehension it made a communication to its o"^^^^ 
Government; and 1 call attention to a letter from the Minister^ "^ 
Finance of the Eussian Government to the Board of Administratis^'' 
of the Russian-American Company answering tbat communicatic^^' 
which appears an page 155 of the Counter Case of the United Stat^^^ 
Tins letter was written from St. Petersburg, September 4th, 1824. 
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Tlie communication of June 12, 1824, presented to me by the directors of the com- 
pany, containing their remarks on the cunseqnences which may result from the 
ratification of the convention concluded April 5, 1824, between our Court and the 
North American Republic, was communicated by me at that time in the original to 
the minister in charge of the Ministry of Foreign Affairs. Having now received 
' from him the information that the recorded protocol of the proceedings of the special 
committee which examined this subject by imperial order has received the full and 
entire approval of His Imperial Majesty, I think it necessary to communicate to the 
board of administration of the Russian American Company, for their information^ 
copies of the above-mentioned communication of Count Nesselrode to me, and also 
the proceedings of the committee of July 21, 1824, inclosed in it, together with a 
draft of a communication to me, prepared by His Excellency; which wais also read 
in the above-named committee and was left unsigned alter it had been given final 
consideration. 

From these documents the board will see that, for the avoidance of all misunder- 
standings in the execution of the above-mentioned convention, and in conformity 
with the desire of the company, the necessary instructions have already been given 
to Baron Tuyll, onr minister at Washing ton, to the effect that the northwestern 
coast of America, along the extent of which, by the provisions of the convcntioni 
free trading and fishing are permitted subjects of the North American States, extends 
Ixom 54^ 4(y northwards to Yakutat (Bering's) Bay. 

Lieut. Gen. Eakkrin, 

Mimeier of finance, 
Y. Drushinik^ 

Director, 

That shows the interpretation placed by the GovernDient of Eussia 
at that time apon the phrase used in the Treaty. The letter encloses 
the abstract of a communication from Count Nesselrode to the Minister 
of Fhiance. Count Nesselrode had much to do with the negotiations 
and conclusion of the Treaty. Now, that communication is quite a long 
one, and I shall not read the whole of it; but I call attention to the 
concladiug passages of it at page 158: 

Bat seeing, on the other hand, that the restrictions stated in the opinion of the 
Minister of i'^inauce and of State Councilor Drnshiuin put an end to all the com- 

elaiuts of the American Company, the majority of the members of the committee 
^ve found it necessary to investigat>e the nature of those restrictions, in order to 
^acertain how far it is possible to insitst upon them without prejudice to the rights 
*ud advantages accruing from the treaty of April 5-17. 

As the proposed restrictions refer to two chief points lying nnder different paral* 
*®1« of latitude, namely : 

^irat. To Yakutat (Bering's) Bay, under parallel 59^ SC. 

Second. To Cross Bay or Sound (Cross Sound) under parallel 57° — the American 
^ompany desires that subjects of the United States may not be permitted to hunt or 
®*h in those bays; therefore, the majority of the members of the committee resolve: 
Tbat, as regards the lirst of thene points (Bering's Bay), it lies in a latitude where 
^He rights of Knssia have never formed a subject of dispute, and that this important 
^>t'cuu)Btance permits us to include it in the general declaration concerning the 
-^Xeutian Islands and the other northern places. 

Tbat, as regards the second (Cross Sound), however, as it lies nnder the fifty- 
Tenth degree of north latitude, and consequently within the limits of those islands 
5^(i regions to which Russia's right of sovereignty has been disputed, it is iraprac> 
^^able to apply the same rule or to base the claim, of which it must be the subject, 
**> any other satisfactory proof. 

That apart from this, in order to exhaust all the measures showing the care of the 

^^ «>vernment of His Imperial Majesty for the interests of the Russian American Com- 

^^ny, it is still possible to instruct Gen. Tuyll to use every effort to persuade the 

^j^whington Cabinet that, by accepting this restriction relating to Cross Sound, it 

J*"JU prevent all unpleasant collisions between the subjects of the two powers. That 

^«n. Tuyll most not, however, make this last proposition until he is convinced that 

_* 'Hll be accepted, and that it will not deter the Government of the United States 

*^<'ia ratifying the treaty of April 5-17. 

Jhi8 resolution was unanimously adopted by all the members of the committee, 
ot. Petersburg, July 21, 1H2^, 

Nessklkode. 
G. L. Kankkix. 
Sprransky. 
Dkushinin. 
polktica. 
B S, PT XU 9 
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Sir Charles Russell. This is the first ocoasiou on which a doca- 
meut has been referred to, the correctness of which is impugned. It is 
well tliat I should call the attention of the Tribunal at once to it. My 
fi'iend has read "together with a draft of comniunications to him pre- 
pared by His Excellency, which was also read by the above named." 
That is an interpolated passage and is not in the original. Oh I I b^ 
your pardon; I misunderstood; those are omitted in the translatioa, 
but are in the original. What my friend read was not the amended 
translation. 

Mr. Justice Harlan. At the top of the page from which Mr. Garter 
read we have the words ^^ amended translation." 

Mr. Carter. That communication on the part of the officers of the 
Eussian Government intimates the interpretation of the Treaty which 
I have suggested to the Tribunal — that, so far as regards places North 
of the 60th parallel of latitude, or thereabouts, they are not regions 
which were ever the subject of dispute, and therefore the exclusive 
right of Russia to them is not affected by the Treaty; but that, so far 
as relates to lands South of that latitude, they belong to regions which 
were subject to dispute and therefore come under its provisions. And 
I ought also to have stated to the Arbitrators, as another ground for 
supporting that interpretation of the Treaty which I had insisted upon, 
that the important articles of the Treaty, articles II, III and IV, all 
refer, manifestly and plainly, to that Northwestern coasts which i 
another reason for limiting the meaning of the i)hrase "Pacific Ocean 
to that part of the Pacific Ocean which washes that coast. We 



from the papers which I have read, and which emanated from the Rus- 






sian Government, the interpretation which that Government put npn ig- i 
this term. 

I read also paragraph 7, on page 157, Proceedings of the Conferem 
held June 1, 1824: 

That a8 the sovereignty of Russia over the coasts of Siberia and the Aleuti 
Islands has long been admitted by all the powers, it follows that the. said coasts aa< 
islands cannot be alluded to in the articles of the said treaty, which refers only to th 
disputed territory on the Northwest coast of America and to the adjacent islan 
that, even supposing the contrary, Russia has established permanent settlement, n 
only on the coast of Siberia, bnt also on the Aleutian group of islands; hence Anie 
ican subject's could not by virtue of the second article of the treaty of April 5-1 
laud at the maritime places there nor carry on sealing and tishing without the p 
mission of our commandants or governors. Moreover, the coasts of Siberia and ti 
Aleutian islands are not washed by the Southern Sea, of which alone mention is m 
in the first article of the treaty, but by the Northern Ocean and the Seas of Ka 
chatka and Okotsk, which form no part of the Southern Sea on any known map 
any geography. 

The President. Those are the proceedings of the Bussian officials 
there is nothing international about them. 

Mr. Carter. Not at all ; but the learned Arbitrators will percei^i^^® 
from the paper which I am about to read that those very views 
brought to the attention of the American Government and acquies< 
in, and that too before the ratification of the Treaty. It will be 
bered that in the documents from which I have just rejul allusion ws: 
made to instructions given to Baron Tuyll to bring this subject to tl 
attention of the American Government. Mr. Adams was at that 
Secretary of State, and he records in his Diary of December 6, Wl 
the fact of an interview between him and Baron Tuyll. This occurs 
page 276, volume I, of the American Appendix (quoting) : 

6ihy Monday. — Baron Tuyl, the Russian Minister, wrote me a note req nesting *^ 

immediate interview, in consequence of instructions received yesterday from "I^^fc" 
Court. He came, and after intimating that he was under some embarrassments ^^ 
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eeoting his instruotions, said that the Rassian-American Company, npon learning 
e purport of the Northwest Coast convention conolnded last J nne by Mr. Middle- 
ton, were extremely dissatisfied (ajeU de hauls eri$), and, by means of their influence, 
liad prevailed npon his Government to send him these instmotions npon two points. 
Ono was that he should deliver, npon the exchange of the ratifications of the oon- 
^v ention, an explanatory note purporting that the Russian Government did not under- 
st^and that the convention would give liberty to the citizens of the United States to 
t^-ade on the coast of Siberia and the Aleutian Islands. The other was to propose a 
xKB.odification of the convention, by which our vessels should be prohibited jfrom trad- 
ajEMg on the Northwest Coast north of latitude 57°. With regard to the former of 
"ftiliese points he left with me a minute in writing. 

Now turning to page 277, 1 continne the extract from Mr. Adams 
IDiary (quoting) : 

I told Baron Tuyl that we should be disposed to do everything to accommodate the 
^w^iews of his Government that was in our power, but that a modification of the con- 
^"^ntion could be made no otherwise than by a new convention, and that the con- 
etraction of the convention as concluded belonged to other departments of the 

CSovernment, for which the Executive had no authority to stipulate I added 

't;lat the convention would be submitted immediately to the Senate; that if anything 
effecting its construction, or, still more, modifying its meaning, were to be presented 
on the part of the Russian Government before or at the exchange of the ratifications, 
it must be laid before the Senate, and could have no other possible effect than of 
AtartmjT doubts, and, perhaps, hesitation, in that body, and of favoring the viewa of 
tlMMe,if such there were, who might wish to defeat the ratification itself of the con- 
vention If, therefore, he would permit me to suggest to him what I thought 

wonld be his best course, it would be to wait for the exchange of the ratifications, 
and make it purely and simply; that afterwards, if the instructions of his Govern- 
HKOt were imperative, he might present the note, to which I now informed him 
what would be, in substance, my answer. It necessarily could not be otherwise. 
Bat. if his instructions left it discretionary with him, he would do still better to 
iDform his Government of the state of things here, of the purport of our conference, 
ud of what ray answer must be if he should present the note. 1 believed his Court 
^oqM then deem it best that he should not present the note at all. Their apprehen^ 
Noi had been excited by an intereet not very friendly to the good understanding between the 
M(td States and Russia. Our merchants would not go to trouble the Russians on the 
(o«i< of Siberia, or north of the fifty-seventh degree of latitndef and it was wisest not to 
f*t tsik fancies into their heads. At least the Imperial Government might wait to see 
^e operation of the convention before taking any further step, and / was oonfldent 
(ktjf would hear no complaint resulting from it. If they should, then would be the time 
fv^jaBting the construction or negotiating a modification of the convention. 

. ^ow, the Explanatory Note which the Baron contemplated forward- 
ing is the following: 

Explanatory note to be presented to the Government of the United States at the 
tine of the exchange of ratifications, with a view to remoyin|^ with more certainty 
^l occasion for future discussions; by means of which note it wiU be seen that the 
^cHiian Islands, the coasts of Siberia, and the Russian Possessions in general on the 
^vrthwest Coast of America to S9^ SC of north latitude are positively excepted ftom 
*«e liberty of hunting, fishing, and commerce stipulated in favor of citizens of the 
United States for ten years. 

This seems to be only a natural consequence of the stipulations agreed upon, for 

'^e coasts of Siberia are washed by the Sea of Okhotsk, the Sea of Kamschatka, and 

^he Icy Sea, and not by the South Sea mentioned in the first article of the convention 

^ April 5-17 [1824]. The Aleutian Islands are also washed by the Sea of Kam- 

^stfea, or Northern Ocean. 

^ -f < is not the intetition of Russia to impede the free navigation of the Pacific Ocean, 
^oe would be satisfied with causing to be recognized, as well understood and placed 
**^yonil aU manner of doubt, the principle that beyond 59^ 30' no foreign vessel can 
^Y^proach her coasts and her islands, nor fish nor hunt within the distance of two 
^^lioe leagues. This will not prevent the reception of foreign vessels which have 
*>eeu damaged or beaten by storm. 

That was the Note which was to be presented. Now I read a farther 
^itKict from Mr. Adams's diary : 

The Baron said that these ideas had oconrred to himself; that he had made this 

application in pursuance of his instructions, but he was aware of the distribution 

'>f imwers in our Constitution and of the incompetency of the Executive to adjust 

Biich questions. He would therefore wait for the exchange of the rattficationa with- 
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out presenting his note, and reserve for future consideration whether to present 
sbortl.T afterwards or to inform his Court of what he has done and ask their fnrth^i 
instructions upon what he shall definitely do on the subject. 

Sir Chari.es Russell. There is a passage following that — the psi^. 
sage is this (reading) : 

He therefore requested me to consider what had now passed between us as if it 
had not taken place ('non avenu'), to which I readily assented, assurin;; him, as J 
had done heretofore, that the President had the highest personal confidence in him, 
and in his exertions to foster the harmony between the two countries. I reported 
immediately to the President the substance of this conversation, and he concurred 
in the propriety of the Baron's final determination. 

Mr. Garter. At the close of page 277 these extracts that I hare 
read are embraced in a letter of Mr. Blaine, and after giving them, he 
says this : 

As Baron Tuyl surrendered his opinions to the superior judgment of Mr. Adams, 
the ratifications of the treaty were exchanged on the 11th day of January, and oa 
the following day the treaty was formally proclaimed. A fortnight later, on JaQ- 
uary 25, 1825, Baron Tuyl, Yollowing the instructions of his Government, filed his 
note in the Department oif State. 

Sir Charles Eussell. Is there any evidence of thatf 
Mr. Carter. Yes, we have it; tli^>t is a copy of the !N'ote as it stands 
on the files of the Department. Kow that is a pretty important trans- 
action bearing upon the interpretation of the Treaty. What is the sab- 
stance of this transaction? It means that members of the Russian- 
American Company had an apprehension that it might be contended 
that some of their exclusive rights were thrown open to citizens of tbe 
United States, and they remonstrated to their Government. The view 
which the Eussiau Government took in regard to that remonstrance 
appears to have been that the provisions of the treaty did not affect 
Bering Sea and the exclusive rights which the Company had there, 
and they instructed their Minister in Washington to make representa- 
tions to the United States Government. Baron Tuyll states to the 
American Secretary the apprehensions on the part of the Eussian 
Government, and he exhibits to him a note which he proposed to deliver 
and which asserted as the proper interpretation of the Treaty that the 
phrase "Pacific Ocean" does not include Bering Sea. What is tbe 
reply of Mr. Adams to the Minister of Eussiaf That that interpreta- 
tion was ill-founded! Does he contest it at allt No; nothing of the 
sort. He says that the question of the interpretation of that Treaty 
must, according to American law, be determined by another Depart- 
ment of the Government — the Judicial Department, it being a judicial 
question. He does not state what his own interpretation is, for, if he 
did, it would have to go before the Senate, and it might raise embar- 
rassing questions there. He says in substance "the point is of no 
practical consequence, for our people will never go there; there is no 
danger of that; and if you say anything about it, the effect would be 
to put fancies into their heads which otherwise they would not enter- 
tain. The best thing is to say nothing about it, and let this Treaty bo 
ratified as it stands. If, after that, your Government insists upon 
doing anything further, let them do it. But my answer to that note, 
if you lodge it with me, must be that it raises a question as to the 
interpretation of the Treaty — a question which must be settled by the 
judicial Department of the American Government." Now I cannot 
help thinking that Mr. Adams and the American Government would 
be open to the charge of bad faith if they had made such an answer 
as that, and should afterwards assert any different interpretjition of 
the Treaty than that which Baron Tuyll suggested. I do not think 
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'x>uld relieve Mr. Adams or the American Government from 
tation of bad lUith if they then believed that the Treaty bore 
It coustraction than that and did not frankly say so to Baron 
Jaron Tuyll took the advice and acted upon it. He said: "I 
lie this note until the Treaty is ratified, and even then I will 
s my Government tell me to do so," He waited, and his Gov- 
iireeted him to file his note, and he did — he filed a note which 
stated his interpretation. That note was never anavcered. 
he American Government was ever at any time to dispute the 
sttion thus put upon the Treaty, then was the time for them to 
i if they did not do it then, they would be precluded after- 
3m doing so. I cannot help thinking, therefore, that this 
3n, subse<)uent to the actual conclusion of the Treaty, but 
J ratification, is conclusive as to the interpretation of the 
iggested by the Bussian Government and now insisted upon 
uited States. 

RESIDENT. Don't you think the silence of Mr. Adams was 
^nificantt Was it not rather unusual not to answer a written 
cation t 

RTER. It was significant in the way I have stated. It said to 
lyll: "It is not the province of the Executive part of the 
ent of whir.h I am a repre^'entative to put a construction upon 
ty. If I should give you a construction, it would not be biud- 
at some other time it might become a question, and the 

Court of the United States would be alone competent to 
" But he goes on to encourage him to take no step to settle 
; and that, I must confess, would be astonishing on the part 
lams, if he thought that at any time the American Goveru- 
ild set up a different interpretation. 

RESIDENT. Did not the silence of Mr. Adams leave it upon 
grounds? 

BTER. Yes. But it is a question of candor among the repre- 
s of two great nations approaching each other in that way. 
ams did not put himself upon this ground and say: "You 

interpret my language, or my silence, beyond what it may 
mport.'' He did not put Baron Tuyll upon his guard at all. 
tude was not consistent with good faith on the part of Mr. 
f he did not feel satisfied with the suggested interpretation 
^ht that a different one would at any time be set up. 
h for the American Treaty. But that does not interpret the 
reaty, and it is to that that the attention of the Tribunal is 
lediately directed. The language of this latter, although not 

is substantially, the same; and in the first Article of that 
und on page 39 of the first volume of the American Appendix — 
stice Harlan. The word "Grand" should appear before 

KTER. I have no other evidence of what the text should be 
American original; it is as it is here, for aught I know. 
Jticc Harlan. There was a Treaty in English! 
RTER. Yes. (quoting): 

eed that, in any part of the Great Ocean, commonly onnecl the Pacific 
Sunth Sea, the respective citizens or subjects of the hi^h contracting 
Jl be neither disturbed nor restrained, either in navigation or in linhing, 
Dwer of resorting to the coasts, upon point-s which may not already have 
^ied, for the purpose of trading with the natives, saving always the 
B and condi'dous determined by tiie following articles. 
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Whether the word " Grand " belongs there before the word *' Oceaa 
or not, is of no consequence; I assume that the same thing was intende 
by the Articles in each Treaty. That was the Treaty negotiated betwec 
Great Britain and Russia. Now, applying the same method of inte 
pretation which I have to that of the United States, let me say that ^ 
know, of course, the views with which the Russian Government enter< 
into the negotiation of this Treaty with Great Britain, for they we 
substantially simultaneous with the negotiations with the Unit^ 
Statei?; and of course the Russian Government must have approacbe 
the negotiations with Great Britain as it approached those with th 
Government of the United States. In reference to the views of Grea 
Britain, it does not follow that she had the same purposes as animatec 
the United States Government. Her purposes may have been widel] 
different from those of the United States negotiators, or those of th 
United States Government; but we have this tact, that the negotiatioai 
were carried on conjointly, and, presumably, the views of the two Gov 
emments were substantially alike. But, so far as the instructions o 
Great Britain to her negotiators are concerned, I must freely and ftill; 
admit that, instead of being mainly confined, as in the case of th 
United States, to the question of the disputed territory on the Kortt 
West Coast, they placed special importance on the maritime pret^nsio 
of one hundred miles over the sea. The negotiators representing Grea 
Britain were instructed that that was a point which they must speciall 
and, primarily, attend to, and that it was of more consequence tha 
the disputed question of territory on the iN'orth-West Ooast. In the 
respect there was a difference. But how was this jwint arranged f M 
George Canning instructs Mr. Stratford Canning at St. Petersbui 
how to proceed on that point. At page 260 of the first volume of tt 
American Appendix is found a letter of instructions from Mr. Georg 
Canning to Mr. Stratford Canning at the Court of St. Petersburg, i 
reference to the manner in which he was to conduct the negotiatioi 
(quoting) : 

The correspondence which has already passed npon this subject has been 8nbmitt« 
to yonr perusal. And I inclose you a copy. 

1. Of the ^'projef which Sir Charles Bagot was authorized to conclude and sij 
some months ago, and which we had every reason to expect would have been entire 
satisfactory to the Russian Govcrimieut. 

2. Of a '^coutre-projef drawn up by the Russian plenipotentiaries, and present 
to Sir Charles Bagot at their last meeting before Sir Charles Bagot's departure fr< 
St. Petersburg. 

3. Of a dispatch from Count Nesselrode, accompanying the transmisBion of t 
"contre-projet" to Count Lieven. 

Now further on it said : 

The whole negotiation grows out of the ukase of 1821. 

So entirely and absolutely true is this proposition, that the settlement of t 
limits of the respective possessions of Great Britain and Russia on the north \iv« 
coast of America was proposed by us only as a mode of facilitating the adjusting 
of the difference arising from the ukase, by enabling the court of Russia, uac 
cover of the more comprehensive arrangeinents, to withdraw, with less appearas 
of concession, the offensive pretensions of that edict. 

It is comparatively indifiereut to us whether we hasten or postpone all questio 
respecting the limits of territorial possesBion on the continent of America, but ti 
pretensions of the Russian ukase of 1821 to exclusive dominion over the Pa^i^ 
could not continue longer unrepealed without compelling us to take some messo^ 
of public and effectual remonstrance against it. 

Yon will therefore take care, in the first instance, to repress any attempt to i?i^ 

this change to the character of the negotiation, and will declare without reserve tha 

the point to which alone the solicitude of the British Government and the jeaTons 

of the British nation may attach any great importance is the doing away (in a ibsb 

ner as little disagreeable to Russia as possible), of the affect of the ukase of 18S1' 
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Tliat sets forth what the purticnlar cliJiracter of tlieir complaint 
agaiust the Ukase was. He then speaks of the mode in which the 
negotiation should be conducted. And, finally, he says — and I read 
now from page 261 : 

The right of the subjects of His Majesty to navigato ft'eely in the Pacifto can not 
beheld as matter of indalgeuce from Hiiy power. Having ouce been publicly qnes- 
tioned, it mast be publicly acknowledged. 

We do not desire that any distinct reference shonld be made to the ukase of 1821, 
hat we do feel it necessary that the statement of our right shonld be clear and posi- 
tire, and that it should stand forth in the convention in the place which properly 
belongs to it as a plain and substantive stipulation, and not be brought in as an 
iocidental consequence of other arrangements to which we attach comparatively 
little importance. 

This stipnlation stands in the front of the convention conclnded between Rassia 
Md the Unite<l States of America, and we see no reason why, upon similar claims, 
vesbuttld not obtain exactly the like satisfaction. 

For reasons of the Kauie nature we can not consent that the liberty of navigation 
tbrongh Berin;;'s Straits should bo stated in the treaty as a boon from Russia. 

Tho tendency of such a statement wonld be to give countenance to those claims 
of exclusive jurisdiction against which we, on our own behalf and on that of the 
whole civilized world, protest. 

No specitication of this sort is found in the convention with the United States of 
America; and yt^t it can not be doubted that the Americans consider themselves as 
lecnred in the right of navigating Behring Straits and the sea beyond them. 

It can not be expected that England should receive as a boon that which the 
United States hold as a right so unquestionable as not to be worth recording. 

Perhaps the simplest course, after all, will be to substitute, for all that part of 
the"ProJQt" and "Contre-Projot" which relates to maritime rights, and to naviga- 
tioD, the tirst two articles of the convention alretidy ooucluded by the court of St. 
Petersburg with the United States of America, in tho order in which they stand in 
that couventiou. 

Husflia can not mean to give to the United States of America what she withholds 
from as, nor to withhold from us anything that she has consented to give to the 
United States. 

The uniformity of stipnlation tii pari materia gives clearness and force to both 
arniQgements, and will establish that fqoting of equality between the several con- 
tracting parties which it is most desirable should exist between three powers whoso 
interests come so nearly in contact with each other in a part of the globe in which 
no other power ia concerned. 

This, therefore, is what I am to instruct yon to propose at once to the Russian 
minister as cutting short an otherwise inconvenient discussion. 

There is his instruction to the representative of the government of 
Great Britain in St. Petersburg. 

Mr. Justice Harlan. Let me interrupt you just a moment. I call 
your attention to the apparent omission in the English translation of 
the treaty between Russia and Great Britain. The English transla- 
tion in the British case accords with the American translation. 

Mr. Carter. Very likely it may; I do not know. 

Lord Hannen. The word "great" is omitted. 

Sir Charles Russell. Yes, the word "great" is omitted, too. 

Mr. Justice Harlan. I do not know whether there was an omission, 
or whether there were two treaties, one signed in English and one 
signed in French, or whether one was a translation of the other. If 
there was an error in the translation, both sides have committed the 
error as to the second article, because the word "great" is left out 
there. 

Mr. Carter. There is one in Russian, too. 

Mr. Phelps. There were duplicate drafts, one in French and one in 
Bnglish. 

Sir Charles Russell. There was one in English and one in 
French. 

Mr. Foster. They were both originals. 
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Mr. Carter. Is there anytbiiig more that the learned Arbitrator 
wished to ask! 

Mr. JuvStice HarlAN. ISTo. 

Mr. Carter. I resume, then. The British Minister of Foreign Affairs 
instructs the British Ambassador iu St. Petersburg, who is negotiating 
the treaty, to carry out the object which Great Britain has in view, of 
displacing the assumption of Eussian dominion iu Bering Sea; bat to 
carry it out, if he can, by adopting the first two articles of the Ameri- 
can treaty, thus avoiding any discussion with the Government of Eussia 
in respect to its pretension in tlie Ukase of 1821. That was done; and 
there appears to have been no further discussion in reference to it. Now, 
what is the consequence of that as a matter of interpretation f The 
British Government says, iu substance: " Whatever our intentions are 
upon this point, we are satisfied to take the agreement which you havd 
made with the United States as a settlement. Whatever that agree^ 
ment is, we are satisfied tx) take it lor ourselves. We have seen it, wa 
are satisfied with it, and we are satisfied to take it for ourselves". Im- 
thus accei)ting the provisions of the American treaty, I respectfully^ 
submit to this Tribunal that they must accept the interpretation of th( 
American treaty with Eussia, as it was understood by both powers, an( 
what that interpretation was, 1 think 1 have already shown to this body^i^ 

The President. Do you not think Mr. Canning understood it other — 
wise than you have explained it to us; for Mr. Canning says that whei^^ 
right of free navigation has been questioned, it must be asserted! I d< 
not remember the words exactly. He says that, though. 

Mr. Carter. Yes; very exi)licitly. 

The President. He says: "If you give us the text which may 
given to the United States, we will be satisfied" ; and, he seems to imply, 
that the right of British ships to navigate freely in the Bering Sea an( 
across the Bering Straits is granted in the text of the American treaty. 

Mr. Carter. So he thought, undoubtedly. 

The President. I think he thought so. 

Mr. Carter. He thought so, and he told the British Minister in St 
Petersburg so; but he did not tell the Eussian Government that. 

The President. He made a mistake, in your opinion. 

Mr. Carter. 1 do not say he made a mistake. He made a mistake 
in one thing. He may not have gained what he had prominently ii 
view. 

The President. He did not understand the American treaty, or di< 
not construe it as you construe iti 

Mr. Carter. He did not construe it as I construe it. I say he made^ 
a mistake so far as he may have supposed that the American treatjr^ 
would gain the special object which he had iu view. If he had supposef- 
tluit the American treaty was subject to the interpretation which the:^ 
American and Eussian Governments put ux)ou it, it would not answer lii^ 
purpose; but not having communicated that to the Eussian Govern- 
ment, and a settlement having been proposed with the Eussian Gov- 
ernment by adoi)ting the first two articles of the American treaty, with— 
out making any interpretation of them, adopting them as they stood^ IZ 
submit that in adopting that agreement between the United States andt 
Eussia, the interpretation of the United States and Eussia was adopted^ 
with it; and if 1 have succeeded in showing that according to thc^ 
interpretation of the United States and Eussia the Pacific Ocean otr 
South Sea did not include tlie Beriiig Sea uuder the American Treaty^ 
it no more included it iu the British treaty. 
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Lord HiNNEN. Would you say that, Mr. Carter, if the correspondence 
between the Euglish Government and the llussian Government showed 
a different interpretation had been put upon the words "Pacific Ocean"! 
Mr. Carter. I beg your Lordship's pardon. 

Lord flANNEN. I say, would you say that the English Government 

was bound by the interpretation which you say had been put upon it 

by theEussian and the American Governments, if the correspondence 

between the English Government and the Bussian Government showed 

I that they understood the words "Pacific Ocean" in a different sense? 

Mr. Carter. No, my Lord, I would not. 

Lord Hannen. You would not in that event t 

Mr. Carter. No; I would not. If there were evidence here tending 
to show that the Russian Government and the Government of Great 
ISritain in the course of that negotiation put an interpretation upon 
these very terms difl'erent from what Bussia and the United States had 
pot npon them, then I should say that they must be interpreted accord- 
- iog to the significance in which they were understood by the Govern- 
ments of Great Britain and Kussia: but I have not myself discovered 
any evidence here tending to show that the terms of the Treaty were 
Tinderstood by the Bussian Government and the Government of Great 
Britain differently from what they were understood by the Goveifnment 
\ of the United States and the Government of Bussia. 

SoDQCthing has been said here to the effect that the language of this 
^eaty as contained in the French original and in the English original 
is different. It may be so. What I mean is that one cannot be claimed 
to have any^superiority over the other in establishing any particular 
Interpretation. The Treaty was drawn up in both languages, and signed 
ill both languages; and if the American is to be regarded as a transla- 
tion of the French, it is a translation which is incont^stible as between 
^bc parties, as being a correct one, because it bears the signatures of 
^^<>tli; and, speaking on the subject of translation, it brings to my mind — 
Sir Gharl.es Bussell. I do not think there is any material differ- 
^ ri ce between them. 

Mr. Carter. Perhaps not. Speaking ux)on the subject of transla- 
tions, it brings to my mind a matter which heretofore has not been made 
^e subject of discussion at all; and that is the erroneous translations 
"" Russian documents which were originally incorporated into the 
merican Case. The learned Arbitrators have observed that I have 
"^*^ no part of my argument made the slightest reference to them, or 
^>ade any use of them whatever. It is for this reason : when we first 
^^iscovered, to our infinite surprise, that we had been imposed upon in 
^^^me inexplicable manner by a person whom we had employed to trans- 
* ^t« these documents, and who had made translations of them, indis- 
J^ntably fraudulent, because there were interpolations contained in them 
^r which there was no corresponding language in the original, the 
uestion arose, what are we to do with these papers? They must be 
^^rrected in some form. Very fortunately for us — although I know^ my 
* earned friends would not suppose that we were in Jiny manner charge- 
able with such fraudulent translations — but I say very fortunately for 
'^be United States, they had incorporated into the same book, that is, 
'their original Case, which contained these erroneous translations, photo- 
glyphs of the original Bussian documents; and of course we had put 
^[ into the power of our adversary to convict us of any misinterpreta- 
tion, or mistranslation, which mighthave been given to those documents. 
We were scarcely the less mortified on that account; and conceived it 
I to be the best course on the whole to absolutely withdraw the papers 
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from tbe Case, so that no allusion mi^ht be made to them. They 
at any time were a source of aiiy evidence very important to us, u 
they constitute any means of any considerable weight in establ 
any portion of our Case. We therefore wholly withdrew them, 
unnecessary to say anything further in regard to them. What i 
this individual may have had in thus imposing ux)on us, it is di 
for me to say. His avowed motive was that he wanted to recon 
himself to us by showing that he had found in these Russian docui 
tehich wiere a mystery to everybody else, something very much 
favor. It is unuecessary to comment upon that. That explanati< 
never been wholly satisfactory to us; and we have never been a 
explain the ground upon which such a fraud as this was attempt 

I have now concluded what I have to say in reference to the 
pretation of this treaty; and I submit, upon the views that I hau 
sented, that the interpretation of Mr. Blaine, which limits the me 
of the Pacific Ocean or South Sea, to so much of the Great Pacific ' 
as is south of the Alaskan Peninsula, and of the Aleutian ch 
Islands, is the correct one. What part does that play in our p 
pretensions here? Does it demonstrate our claim completely? I 
all. Suppose we. failed in establishing our interpretation, an 
Government of Great Britain should succeed in establishing th< 
the satisfaction of this body, would it establish their part of the 
Not at all. It has only a remote connection, but still a not > 
unimportant one. It operates in a manner to confirm by the evi 
of long possession and long acquiescence those rights to the seal f 
in the Bering Sea which had been asserted at a very early period 
to substantiate our claim in regard to them; and the use we m 
the Knssian pretensions and our acquisition of Eussian rights 
argument is substantially this: 

First. The sealing industry on the Pribilof Islands, having 
established prior to 1821, was one of the industries to which Rus 
the Ukase in question asserted an exclusive right, and to defend 
she claimed the right to exercise authority over a part of the hig 
adjoining her shores. 

Second. These rights were not abandoned, displaced or modif 
the treaties of 1824 or 1825, and not being abandoned or mc 
by those treaties, are fairly to be regarded as having been thei 
by those treaties, assented to by the United States and Great B 

Third. The subsequent abstention by Great Britain, the I 
States, and all other nations, and of the citizens of other nation: 
any attempts to disturb Eussia or her successor, the United Sta 
the enjoyment of this sealing industry, down to the year 1883, a ] 
of more than sixty years, is additional and satisfactory evide 
such acquiescence. 

Fourth. After an acquiescence of this character for so long a j 
it is not competent for Great Britain to deny the existence i 
right, or the propriety of the defensive regulations necessary 
preservation. 

The Arbitrators will perceive, therefore, that the use which th( 
ernment of the United States makes of these transactions beg 
the time of the Ukase, proceeds upon the assertion that Russia asj 
an exclusive right to this industry at that time: that that right, 
as it related to Bering Sea, and of course to the Pribilof Island; 
not disturbed or displaced by the treaties of 1824 and 1825, an 
being displaced, was, infereutially, and by a very strong implic 
acceded to and acquiesced in. Kext, that implied acquiescence 
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fairly derived from the conduct of these several Governments, is 
further confirmed by a uniform, long- continued acquiescence of sixty 
years, down to the year 1883, during which no nation and no people of 
any njition have ever undertaken to disturb or invade in Bering Sea the 
exclusive right and proprietorship of Kussia in this sealing industry. 
Those facts and circumstances, although we do not conceive them to 
be vital in this controversy, yet have ^ material and important bearing. 
I wish to explain to the Tribunal what our view is of the bearing of 
these arguments which I have laid before you upon the answers to the 
ftrst questions formulated in the Treaty; and I must call to your 
minds again the distinction which I have heretofore attempted to draw 
between the exercise by a nation of sovereign jurisdiction over the high 
seas— a sovereign jurisdiction of a character which makes the high 
seas over which such jurisdiction is attempted to be extended a part of 
the territory of the nation, giving the nation an exclusive power of legis- 
lation over it — the difference between the assertion of such a right as 
tbat, and the assertion of a right to exercise acts of force on the high 
seas for the purpose of protecting a property, or an industry, of a peo- 
ple; one of them being an assertion of sovereign jurisdiction, the other 
no assertion of sovereign jurisdiction at all, but simply a right of self- 
protection and self defence, which a nation, acting as an individual, 
always has. 

I have stated that there was some confusion in the minds of jurists 
and text-writers in reference to that distinction. The same confusion 
will be found in the language of this Treaty which draws up the ques- 
tions which are submitted to the Tribunal. 

1 refer the Arbitrators to Article 6 of the Treaty, which is found on 
pag6 2 of the original Case. 

, In deciding the matters snbmitted to the Arbitrators, it is agreed that the follow- 
ing five points shall be submitted to them, in order that their award shall embrace 
ft distinct derinion upon each of said five points, to wit: 

!• Wliat exclusive jurisdiction in the sea now^ known as the Behring^a Sea, and 
^bat exclusive rights in the seal fisheries therein, did Kussia asHert and exercise 
prior and up to the time of the cession of Alaska to the United States f 

At first reading, it might be supposed that by the term '^exclusive 
jwisdiction" sovereign jurisdiction was intended, and not a right to 
<lcfend property or industry by self-defensive measures. That might 
^ tbought at first blush to be intended by the language of that first 
section; and yet 1 am inclined to think it was not the intention of it, 
*>^t that what was in the minds of the authors of that article was a 
power to defend a property interest by defensive regulations; for you 
^iU observe they couple that language of "exclusive jurisdiction" with 
"exclusive rights in the seal fisheries therein." They say: "What 
^elusive jurisdiction in the sea now known as the Bering Sea, and 
^hat exclusive rights in the seal fisheries therein did Russia assert and 
^xercise prior and up to the time of the cession of Alaska to the United 
States!" 

Those two things, the jurisdiction, and riglits in the seal fisheries are 
pteuded together, and blended together inseparably. What was really 
|n the minds of the authors of the treaty was the question, What rights 
J^ the seal fisheries did Kussia possess and what rights to defend them 
"y the exercise of authority in that sea! 

The next question is : 

^» How far were these clauns of Jorisdiction as to the seal fisheries reooffnized and 
«>ttc«ded hj Qro»t Britain f 
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There you have distinct evidence that what was in the minds of the 
frainers of this treaty was nothing but riglits in seal fisheries. Those 
rights in seal fisheries might involve indeed a right to exercise an excep- 
tional authority on the sea. They might involve that, but only as a 
means of protection. We perceive that by the second section, these 
claims of jurisdiction are confined to claims of jurisdiction as to seal 
fisheries. " Jurisdiction " means there authority j power. It means rights 
to exercise power on the high seas in relation to the seal fisheries. 

3. Was the body of water now known as the Behring Sea included in the phrase 
"Pacific Ocean '' as used in the treaty of 1825 between Great Britain and Russia, and 
what rightH, if any, in the Behring Sea were held and exclnsively exercised bj 
Russia after said Treaty f 

That clause does not require any comment. 

4. Did not all the rights of Russia as to jurisdiction and as to the seal fisheries in 
Behring Sea east of the water boundary in the Treaty between the United States 
and Russia of the 30th of March 1867 pass unimpaired to the United States under that 
Treaty f 

There again rights of Eussia as to jurisdiction and as to the seaL 
fisheries are mentioned together. They are coupled together. They 
are rights of jurisdiction only so far as the protection of the seal fish- 
eries require the exercise of something which they choose to call 
jurisdiction. 

5. Has the United States any right, and if so, what right, of j^rotection or property 
in the fur-seals Irequenting the inlands of the United States in Behring Sea, when 
such seals are found outside the ordinary three-mile limit f 

Apparently that puts a question, not of jurisdiction at all, but merely 
a question of property; but the Arbitrators will observe that it is a 
question of property " when such seals are found outside of the ordi- . 
nary three-mile limit ;'^ and, of course, property thus situated neces- 
sarily supposes some power or authority to protect it there, and there- 
fore includes the question of jurisdiction in the sense of authority. 

Article 7, following that, says: 

If the determination of the foregoing questions as to the exclusive Jurisdiction of 
the United States shall leave the subject in such position that the concurrence of 
Great Britain is necessary to the establishment of Regulations for the proper protec- 
tion and preservation of the fur-seal in, or habitually resorting to, the Behring Sea, 
the Arbitrators shall then determine what concurrent Regulations outside the juris- 
dictional limits of the respective Governments are necessary, and over what waters 
such regulations should extend, and to aid them in that determination the report of 
a Joint Commission to be appointed by the respective Governments shall be laid 
before them, with such other evidence as either Government may submit. 

I rather think that that article 7 regards all the five questions as 
properly describable as questions as to exclusive jurisdiction, and con- 
templates them as such. 

It will therefore be seen that this confusion between these two sub- 
jects has found its way into the draft of this treaty. 

Having concluded my argument in relation to the rights of jurisdic- 
tion acquired by Eussia in Bering Sea, as it is called, I wish to state 
to the learned Arbitrators how those facts bear upon the answers which 
are to be given to the first four questions submitted to the Tribunal by 
the Treaty. In our view these are the ans\f ers which should be given 
to them. 

The first question, "What exclusive jurisdiction in the sea now 
known as Bering Sea" etc., should be answered thus: 

First. Russia never at any time prior to the cession of Alaska to the United States 
claimed any exclusive jurisdiction in the sea now known as Hering Sea, beyond 
what are commonly termed territorial waters. She did^ at all times since the year 
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1821, Msert and enforce an ezclasiye right in the ''seal fisheries" in said sea, and 
also ttserted and enforced the right to protect her industries in said *' fisheries*' and 
her exelnsiTe interests in other industries established and maintained by her upon 
the islands and shores of said sea, as well as her exclusive enjoyment of her trade 
with her eolonial establishments upon said islands and shores, by establishing pro- 
hibitiye regulations interdicting all foreign vessels, except in certain specified 
instaDcee, from approaching said islands and shores nearer than 100 miles. 

To the second question, "how far were these claims of jurisdiction 
as to the seal fisheries recognized and conceded by Great Britain!" 
we think this should be the answer: 

Second. The claims of Russia above mentioned as to the ''seal fisheries'' in Bering 
Sea were at all times, from the first assertion thereof by Russia down to the time or 
the cession to the United States, recognized and acquiesced in by Great Britain. 

To the third question, that relating to the scope and meaning of 
"Pacific Ocean,'' the answer should be this: 

Third. The body of water now knowB as Behring Sea was not included in the 
phrase ^'Pacific Ocean,'' as used in the treaty of 1825, between Great Britain and 
Kossia; and after that treaty Russia continued to hold and to exercise exclusively 
s property right in the fur-seals resorting to the Pribilof Islands, and to the fur- 
Mftling and other industries established by her on the shores and islands above men- 
tioned, and to all trade with her colonial establishments on said shores and islands, 
with the further right of protecting, by the exercise of necessary and reasonable 
force over Bering Sea, the said seals, industries, and colonial trade from any invasion 
hy citizens of ouier nations tending to the destruction or injury thereof. 

This is the answer we propose to the fourth question : 

Foorth. All the rights of Russia as to jurisdiction and as to the seal flsheries in 
Behring Sea east of the water boundary in the treaty between tbe United States and 
RoBBia, of the 30th of March, 1867, did pass unimpaired to the United States under 
that treaty. 



The fifth question, which is, "Has the United States any right and 
if 80 what right of protection or property in the fur-seals frequenting 
the islands of the United States outside the ordinary three-mile limit!" 
involves more particularly the discussion of the question of property, 
to which I now proceed. 

I am glad to pass from these questions of the interpretation of trea- 
ties concluded half a century ago, from questions which involve discus- 
sions as to the intentions of governments of which we have no very 
certain evidence, from questions which call into consideration and 
debate doubtful matters of fact, or doubtful interpretations of public 
"ocmnents, and recur to rights which rest upon fundamental prin- 
ciples; and I approach with satisfaction a stage of this debate where I 
^^ve an opportunity for the first time of putting the claims of the United 
^tates in this controversy upon a basis which I feel to be impregnable; 
^ mean the basis of a property interest. 

'^he United States assert a property interest connected with these 
®^is in two forms,'which, although they approach each other quite 
elosely, and to a very considerable extent depend upon the same evi- 
dence and the same considerations, are yet so far distinct and separate 
?* to deserve a separate treatment. Those two assertions of a property 
^te'est are these: 

Krst, that the United States have a property interest in the herd 
0' seals which frequents the Pribilof Islands, and which has its home 
*Bd its breeding place there; and, 

^i'couil, that, irrespective of any proptTty interest which tliey may 
"^ve in that herd^ and even if it were held that they had no property 
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interest in the berd at all, they do yet have a property interest in iHn 
industry which has been established by them on those islands, of carini 
for and maintaining that herd and selecting from it the annaal increase 
for the purposes of commerce; in other words, in the husbandry whicl 
is carried on by the United States on those islands. 

We assert those two forms of property interest; but my discussioi 
will be directed in the first place to an endeavor to support the asser 
tion of property in its first form; that is to say, in the herd of seal 
itself. 

Now, questions of property are extremely common in municipal juris 
prudence, as we know; but they are for the most part such as relate t< 
the transfer and devolution of property, and do not touch the poin 
whether any particular thing is the subject of property at all. In thii 
discussion, what we have to consider chiefly is whether these fur-seah 
are, while they are on the high seas, the subject of property at all 
The assertion on the part of Great Britain I assume to be — indeed, 
they so inform us in their Case, Counter Case, and Argument — that 
the fur seals are wild anjjnals — animals/era naturae — and that they an 
therefore not the subject of property at all ; that they are re« communei^ 
as the civilians sometimes say, or, as they at other times say, res nul 
liu8 — things common to all men, or things which belong to no one man 
in particular. Their contention is that while on the high seas, at least 
being wild animals, they are not the subjects of property at all. 

The United States take the contrary position, and assert that sucli 
are the nature and habits of these animals, and such is the relatioc 
which they have to these animals on the breeding places, that they arc 
at all times, not only while they are upon the Pribilof Islands, but alst 
while upon the seas, the property of the United States, and property 
which they are entitled to defend and protect, just as much as the} 
would one of their ships when navigating the seas. 

My learned friend, Sir Charles Eussell, made an observation when h( 
was speaking upon one of the preliminary motions which have been 
made before the Tribunal to the efi'ect, as I understood him, that prop 
erty could not be established outside of municipal lawj or that any 
thing, in order to be held as property, must have its characteristics a£ 
property ^^ rooted in municipal law.^ I do not know that I am correctly 
stating his observation; but it is as near as I remember. Well, that 
appears to be an intimation that we are obliged, in order to determiue 
whether the seals are the subject of property, to recur to municipal 
law. But it seems to me that if we were limited to municipal law in 
our inquiries, we might find the greatest difliculty. The municipal law 
of what country! If we speak of municipal law, we must go to the 
municipal law of some particular country. Will you settle.it accord 
ing to the municipal law of the United States! That would be a shor 
settlement of it; for in every form and manner in which a nation ca^ 
declare its policy by the adoption of municipal laws, the United State 
have declared seals to be property. My learned fiiend, I apprehend 
would not agree that the question of property in seals should bedet^ 
mined by municipal law, if we are to determine it by the municipal la 
of the United States; and I do not know of any law of Great Britss 
which is to the effect that seals are not property. According tx) i^ 
view, the law by which this question, as any question which arie 
between nations, is to be determined is not municipal law, but inters 
tional law. To be sure, any question in reference to property wl^i 
has a 8it7i8 in any particular country, like land, must be determined 
the municipal law of the country where it is situated. That is undoi 
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edly trne, if it has a situs; but T sappose that my learned friends would 
not agree with me that seals have a situs in the territory of the United 
States at all times. If they have no admitted sittis in the United 
States, the question as to whether they have a situs there cannot be 
determined by any appeal to municipal law alone, but must be deter- 
luiued by an appeal to international law. 

In all this I do not mean that municipal law in relation to property 
is of no importance in this discussion. On the contrary, it is of the 
very highest importance that we should seek it, and know just what it 
is; and it is of consequence in this discussion because it is evidence of 
what the law of nature is. Property never was created by municipal 
law at all; that is to say, by positive legislative enactment. Societies 
have not come together and created proi)ei'ty. Property is a creation 
anterior to huntan society. Human society was created in order to 
defend it and support it. * It is one of its main objects. It rests upon 
the law of nature; and the whole jurisprudence respecting property as 
it stands in the municipal law of the civilized states of the world is a 
body of unwritten law for the most part. It is derived from the law of 
nature. Even in those nations where the civil law is crystallized into 
the form of codes, there are no laws, no enactments, which declare 
what shall and what shall not be the subjects of property. At least, 
I apprehend so. Property is assumed as already existing. It stands 
upon the law of natnre. The questions, however, what shall be prop- 
erty and what shall not be property, and what shall be the rules 
respecting the protection which is given to it — all these questions have 
been discussed for a thousand years and more, in municipal law, by 
learned tribunals, in many different forms; and, consequently, the 
whole law of nature, so far as it affects the subject of property, will 
be found to be developed in a high degree in municipal law. There- 
fore, and to that extent, I concur with my learned friend, that it is 
kighly important to investigate the municipal law upon the subject of 
property; and wherever it is found universally concurring upon a given 
point, it may be taken as the absolute voice of the law of nature, and 
therefore of international law. 

[The Tribunal thereupon a^ourned until Tuesday, April 19, 1893, at 
11.30 o'clock a. m.] 



ELEVENTH DAY, APRIL ig^", 1893. 

The Tribunal convened pursuant to adjournment. 

The President. If you please, Mr. Carter, you may continue y«= 
argument. 

Mr. Oabteb. Mr. President, the point upon which I am now engas 
relates to that branch of our argument which deals with the quest 1 
of the alleged property interest of the United States in the fur seal^ 
Alaska. I had briefly spoken yesterday to the effect that the rival co 
tentions of the two Governments upon this subject are to be determi»i< 
by international law and pointed out our means of ascertaining win 
the international law upon any particular subject was, among which 
mentioned an inquiry into what has been decided by municipal la 
and by the municipal law of various nations so far as that law shoul 
be found to be consentaneous upon the point, in dispute. 

The rival contentions of the two parties upon the question of proper* 
I should perhaps briefly repeat. That of Great Britian is that the fm 
seals of Alaska are res commxines. not the subjects of property, but ope^ 
to the appropriation of all mankind; and that because they are tri/ 
animals. The position taken on the part of Great Britian is in sal 
stance that no wild animals are the subjects of property, and that seal^ 
being wild, are not the subjects of property. The United States on tl^ 
other hand, insist that whether an animal is the subject of property C 
not depends upon its nature 2^116. habits; that the two terms " wild" an 
"tame" are descriptive of nature and habits to a certain extent; bu^ 
in order to determine whether any particular animal, whether wild o» 
tame, is the subject of property, we must go into a closer inquiry int 
its nature and habits; and if it be found that an animal, although com 
monly designated as wild, has such nature and such habits as enabl 
man to deal with it substantially as he deals with domestic animals, t* 
establish a species of husbandry in respect t^ it, then, in respect to th» 
question of property, the same determination must be made as in th» 
case of domestic animals, and the animal must be de<tlared to be t\\ 
subject of property. The point, therefore, upon which we first insist i 
that in considering whether an animal, whether he is designated a 
"wild" or " tame" is the subject of property or not we must institute; 
careful inquiry into its nature and habits and the results of that inquir 
will determine the question. In this particular I think I am supporte* 
by the best authorities. Chancellor Kent, whose authority I am gla* 
to say is recognized by my learned friends on the other side, for tlies 
refer to this very passage whi^^.h I am about to read to the Tribunal 
says (Page 43 of our printed Argument) : 

Animals /(9r(E naturce, bo loug as they nre reclaimed by the art and power of ma^ 
are also the subject of a qualified ]>roperty ; bat when they are abandoned, or escafl 
and return to their natural liberty and ferocity, without the animus revertendif t^ 
property in them ceases. While this qualified property continues, it is as much udj 
the protection of law as any other property, and every invasion of it is redressed 
the same manner. The difilculty of ascertaiuiug with precision the applicatioi 
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the law arises firom the want of sinne certain determinate standard or rule by which to 
determiiie when an animal isfercBf vet domit(e natura. If an animal belongs to the 
class of tame animals, as, for instance, to the class of horses, sheep, or cattle, he is 
then a sabject clearly of absolate property ; bat if he belongs to the class of animals, 
which are wUd by nature, and owe all their temporary docility to the discipline of 
man, snch as deer, fish, and several kinds of fowl, then the animal is a subject of 
qualified property, and which continues so long only as the tameness and dominion 
remain. It is a theory of some naturalists that all animals were originally wild, and 
that sach as are domestic owe all their docility and all their degeneracy to the hand 
of man. This seems to have been the opinion of Oonnt Buffon, and he says that the 
dog, the sheep, and the camel have degenerated from the strength, spirit, and beauty 
of their natural stato, and that one principal cause of their degeneracy was the per- 
niciooB influence of human power. Orotius, on the other hand, says that savage 
animals owe all their untamed ferocity not to their own natures, but to the violence 
of man; but the common law has wisely avoided all perplexing questions and refine- 
ments of this kind, and has adopted the tost laid down by Puffendorf, by referring 
the question whether the animal be wild or tame to our knowledge of hie habite derived 
from fact and experience. 

In addition to that I will refer the Tribunal to two other authorities; 
and those are decisions of British tribunals. The first is the case of 
2>apie» vs. Powellj reported in WilJes Reports, page 46. 

In that case the question was whether deer caught in an enclosure 
and having certain (;haracteristics and used for certain purposes were 
diHtrainahUfor rent. I may say to those not familiar with the special 
doetrises of the common law of Eugland that there was a process by 
which a landlord might recover his rent by going upon the premises of 
his tenant and taking property on the premises; but it was confined to 
Personal property. So the question whether deer were distrainable for 
rent or not involved the question whether they were personal property 
in that particular instance. The court in that case took notice of the 
proofs which were offered in respect to the nature of those particular 
deer, their habits, and the purposes for which they were kept; and, 
finding that they were kept, not for pleasure, but for profit, that they 
Were carefully preserved, and reared lor the beneficial purpose of taking 
Venison from them and furnishing a supply of it to the market, deter- 
Jsiined that they were personal property and therefore distrainable for 
I'cnt. The ground was that although deer belong to the class of what 
are commonly designated "wild" animals, nevertheless when they are 
^ken and kept by man for the purposes for which it was proved in that 
^^ase they were kept, when they were treated by man in the way in which 
t^ey were prove<J to have been treated in that case, although wild ani- 
^^Is, yet, being used for the same intents and purposes as domestic 
animals are used, they should be classed as personal property just as 
domestic animals are so classed. 

Substantially the same decision was made in reference to the same 

a'Jiinals in the case of Morgan vs. the Earl of Abergavenny^ wliich is 

''^ported in the 8th Common Bench Keports. There the (|uestion was, 

^Pou the death of the owner of a park, whether deer contained in the 

park went to the heir of the owner, or to his executor; in other words, 

^^ Was the question whether they were attached to tlie soil^ and formed a 

I^art of the realty^ and therefore were not distinctly personal property, 

^^^ whether they went to the executor, as being distinctly personal prop- 

^^y. In that case a great deal of evidence was gone into upon the trial 

*^r the purpose of showing the habits of those particular deer, and how 

tihey were kept, treated and used in that park. The whole question of 

property in live animals was very much gone into and discussed. It 

'^as shown by evidence that there was a large number of deer there; 

^bat they were cared for; that at times they were fed; that they were 

^^ the habit of resorting to particular jilaces in the park; and that from 

n s, PT XII 10 
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time to time selections were made from the number for slaughter an 
the victims were sold in the market for venison. All that was prove< 
There was a verdict in that case for the plaintiff which was based upc 
the charge of the judge to the jury that they might take this evident 
into consideration in determining the question whether the deer we- 
personal property or not; and that verdict for the plaintiff establish* 
that they were the property of the executor; that they went to t^ 
executor instead of to the heir, and were therefore personal proper - 
On a review by the whole court of that verdict it was decided that tl 
evidence was all proper and relevant to the question ; that it was 
appropriate, and relevant to the point whether the animals were pr< 
erty or not; and that it did satisfactorily determine, or was a suffici^ 
ground upon which the jury might find, that the animals were persoi 
property. 

These authorities to which I have thus alluded are quite sufficie: 
to establish the only point for which I at present cite them, nameJ 
that in order to determine whether an animal commonly designated a 
" wiW is the subject of property or not we must institute an inquii 
into the nature and habits of the animal — that the general tern 
"wild" and "tame" are not sufficiently significant for the purpose 
that a close inquiry into its nature and habits with the view of seein 
whether such nature and habits and the uses to which the animal 
put are the same as in the case of ordinary domestic animals. If » 
they are property the same as domestic animals are. 

Now, then, what is the case with the fur-seal t So far as respec 
municipal law — for I am now examining the question wholly as it 
affected by the doctrines of municipal law — it must be admitted th^ 
the case of the fur-seal is a new one. It has nowhere been specifical 
decided ; but cases as to whether animals more or less resembling the se^ 
may or may not be the subject of property have arisen and been decide 
in municipal law. There have been a great many cases decided : 
respect to animals as to which it was doubtful whether they belong ' 
the category of wild or tame — that is if you treat the terms " wile 
and "tame" as a juridical classification — or whether their nature ar 
habits were such as to make them properly the subjects of propert 
Take the case of wild beesj for instance. There is an animal which \l 
quite near the boundary line which separates wild from tame animal 
and the inquiry was made at an early period in municipal law — a peric 
so early that tradition does not inform us of the first instance wh* 
the case arose — whether that animal was the subject of property or nt 
The same question has arisen in reference to wild geese^ and swaw 
Those animals belong to the classes commonly designated as "wild, 
but they lie near the boundary. They may sometimes be reclaimed, 
it is called. The question has arisen and been determined whetb ^ 
when reclaimed, they are, notwithstanding the wildness of their natuj 
the subject of property. The same question has also arisen in referee 
to deer and jjigeons and other animals. 

Now, tlierel'ove, we are to examine those instances in which themnc 
ipal law has dealt with the cases of animals commonly designated, 
"wild," but which still have, in their nature and habits, some cbaK* 
teristics which assimilate them to tame ones, and see what conclusLc 
municipal law arrives at. In general these conclusions are all exc^< 
ingly well stated by the most familiar of authorities in the English 1^ 
and one of the most elegant and precise, I mean Blackstone. I rei 
to his treatment of the question. I read from what is quoted Iroia bi 
on jyage 45 of my printed argument: 
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n. other animals that are not of a tame and domestic nature are either not the 

objects of property at all or else fall nnder onr other division, namely, that of quali- 

fiedf limUedf or §pecial property, which is sach as is not in its nature permanent, but 

nuiy sometimes subsist and at other times not subsist. In discussing which subject, 

I shall, in the first place, show how this species of property may subsist in such 

uiimals as are /srcv naiurw, or of a wild nature, and then how it may subsist in any 

other things when under particular circumstances. 

First, then, a man may be invested with a qualified, but not an absolute property 
in all creatures that are fer€B naiuroOf either per induatriam, propt&r impotentiamf or 
ffifpter pHHlegium. 

1. A qualified property may subsist in animals /er<9 fiaturcB, per industriam komiHis, 
by a man's reclaiming and maicing them tame by art, industry, and education, or by 
80 confining them within his own immediate power that they can not escape and 
use their natural liberty. And under this head some writers have ranked all the 
former species of animals we have mentioned, apprehending none to be originally 
and naturally tamo, but only made so by art and custom, as horses, svrine, and other 
cattle, which, if originally left to themselves, would have chosen to rove up and 
down, seeking their food at large, and are only made domestic by use and famili- 
arity, and are, therefore, say they, called manaveto, qnasi manui a»8ueta. But how- 
ever well this notion may be founded, abstractly considered, our law apprehends the 
most obvious distinction to be between such animals as we generally see tame, and 
are therefore seldom, if ever, found wandering at large, which it calls dominate 
natwa, and such creatures as are usually found at liberty, which are therefore sup- 
IK>sed to be more emphatically fercB naturcp, though it may happen that the latter 
•hall be sometimes tamed and confined by the art and industry of man — such as are 
deer in a park, hares or rabbits in an inclosed warren, doves in a dove house, 
pheasants or partridges in a mew, hawks that are fed and commanded by their 
owner, and fisn in a private pond or in trunks. These are no longer the property of 
a man than while they continue in his keeping or actual possession ; but if at any 
time they regain their natural liberty his property Instantly ceases, unless they have 
satflisiii reveriendi, which is only to be known by their usual custom of returning. A 
maxim which is borrowed from the civil law, **reverdendi animum ridentur deHnere 
habere (unc, eum rerertendi oonsuetudinem deBeruerint," The law, therefore, extends 
tbis possession further than the mere manual occupation ; for my tame hawk, that is 
pursuing his quarry in my presence, though he is at liberty to go where he pleases, 
is nevertheless my property, for he hath animum revertendi. So are my pigeons that 
Are flying at a distance from their home (especially of the carrier kind), and likewise 
the deer that is chased out of my park or forest, and is instantly pursued by the 
Keeper or forester; all which remain still in my possession, and I still preserve my 
^Qalified property in them. But if they stray without my knowledge, and do not 
fetorn in the usual manner, it is then lawful for any stranger to take them. But if 
* deer, or any wild animal reclaimed, hath a collar or other mark put upon him, and 

{[oes and returns at his pleasure, or if a wild swan is taken and marked and turned 
oose in' the river, the owner's property in him still continues, and it is not lawful 
for anyone else to take him; but otherwise if the deer has been long absent without 
ntnrning, or the swan leaves the neighborhood. Bees also are fercB naturcn; but, 
^hen hived and reclaimed, a man may have a qualified property in them, by the law 
of nature, as well as by the civil law. And to the same purpose, not to say in the 
utme words vrith the civillaw, speaks Bracton ; occupation, that is, hiving or including 
them, gives the property in bees; for, though a swarm lights upon my tree, I have 
no more property in them till I have hived them than Ihave in the birds which make 
^fir nests thereon; and, therefore, if another hives them, he shall be their pro- 
prietor; but a swarm, which fly from and out of my hive, are mine so long as I can 
^^p them in sight and have power to pursue them, and in these circnuistduces no 
ono else is entitled to take them. But it hath been also said that with us the only 
^wnership in bees is ratione aoli, and the charter of the forest, which allows every 
flyman to be entitled to the honey found within his own woods, afibrds great coun- 
tenance to this doctrine, that a qualified property may be had in bees, in considera- 
tion of the property of the soil whereon they are found. 

hi all these creatures, reclaimed from the wildness of their nature, the property is 
^ot absolute, but defeasible: a property that may be destroyed if they resume their 
•ncient wildness, and are found at large. For if the pheasants escape ifrom the mew, 
JJ the fishes from the trunk, and are seen wandering at large in their proper clement 
*aey become fer<g natures again, and are free and open to the first occupant that has 
J^oility to sieze them. But while they thus continue my qualified or defeasible 
property, they are as much nnder the protection of the law as it they were absolutely 
^nd indefeasibly mine; and an action will lie against any man that detains them 
worn me or unlawfully destroys them. It is also as much felony by common law to 
"tealsnch of them ^are fit for food as it is to steal tame a^itnal^^ ; but not so if they 
^ only kept for pleasure, curiosity, or whim; as dogs^ bcarS) cats^ a^c&^ ^oxtota^ 
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and singring birds; because their valae is not intrinsic, bat depending only on 
caprice of the owner; thongh it is such an invasion of property as may amount 1 
civil injury, and he redressed by a civil action. Yet to steal a reclaimed hawl 
felony both by common law and statute ; which seeibs to be a relic of the tyranni 
our ancient sportsmen. And, among our elder aucestors, the ancient Britons, auot 
species of reclaimed animals, viz., cats, were looked upon as creatures of intrli 
value; and the killing or stealing one was a grievous crime, and subjected 
offender to a fine; especially if it belonged to the King's household, and was 
ctutos horreiregii, for which there was a very peculiar forfeiture. And thus muc] 
qualified property in wild animals, reclaimed per industriam ^ 

The term which describes this species of property in wild aDimal; 
property per indtistriam — indicates the foundation upon which it re« 
It is property created by the art and industry and labor of man. 
points out that this labor, art, and industry would not be called ii 
activity, and would not produce its useful and beneficial results, unl 
it had the reward of property in the product of it, and that theref 
the law assigns to such animals the benefits and the protection 
property for the purpose of encouraging the industry which prodn 
them. 

That is the language of Blackstoue. It is taken almost bodily ti 
an earlier writer in the law of England — I mean Bracton. And it i 
by him undoubtedly derived from the civil law in which all or nea 
all of these doctrines were established at a very early period inde 
At a very early period in the development of the Eoman law th 
doctrines were established. I now call the attention of the Tribui 
to further extracts from writers upon municipal law and I am going 
read from page 108 of our printed Argument, and first from "Studi 
in the Eoman Law" by Lord Makenzie, a well known authority. 1 
says: 

All wild animals, whether beasts, birds or fish, faU under this rule, so that ei 
when they are caught by a trespasser on another man's land they belong to the tak 
unless they are expressly declared to be forfeited by some penal law, (Inst., 2, 1, 
Gaius, 2,66-69; Di^., 41, 1, 3, pr. 55). Deer in a forest, rabbits in a warren, fish 
a pond, or other wild animals in the keepin«^ or possession of the first holder can i 
be appropriated by another unless they regain their liberty, in which case they 
free to be again acquired by occupancy. Tame or domesticated creatures, such 
horse, sheep, poultry, and the like, remain the property of their owners, thoi 
strayed or not confined. The same rule prevails iu regard to such wild anim 
already appropriated as are iu the habit of returning to their owners, such as pigeo 
hawks in pursuit of game, or bees swarming while pursued by their owners (lust. 
1, 14, 15). 

Then again, a very ancient authority in the Eoman law, Gaius, ss 
( " Elements of Boman Law'' ) : 

Sec. 68. In those wild animals, however, which are habituated to go away i 
return, as pigeons, and bees, and deer, which habitually visit the forests and retn 
the rule has been handed down that only the cessation of the instinct of return 
is the termination of ownci^hip, and then the property in them is acquired by 
next occupant ; the instinct of returning is held to be lost when the habit of retumi 
is discontinued. 

Another celebrated writer in the civil law, Savigny, says: 

With respect to the posseHsion of animals these rules are to be applied thus: ^ 
First. Tame animals are possessed like all other movables, i. e., the possessioi 
theui ceases when they can not be found. Second. Wild auiinals are only posses 
so long ns some special disposition (custodia) existo which enables us actually to 
them iuto our power. It is not every custodia, therefore, which is sufficient ; wnoe " 
for instance, keeps wild animals in a park, or fish iu a lake, has undoubtedly (3 
something bo securd them, but it does not depend on his mere will, but on a vari 
of accidents whether he can actually catch them when he wishes, consequen 
pnssovssioii is not hero retained; quite otbcrwisc with fish kept iu a stow, or aiiiu 

1 Book U, pTsyi. 
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in a yard^ becanse then they may be cau^bt at any nioincut (lib. 3, sees. 14, 15, de 
posA.)* Third. Wild beasts, tamed artiticially, are likened to domesticated animals 
so loug as they retain the habit of returning to the spot wliere their possessor keeps 
them {donee animum, i. e., consMetudinem^ reveriendi habent). 

And another very celebrated writer, not aponmunicipanaw, but upon 
the hw of Nature and Nations, Pufiendorf, says (lib. 3, cap. I, sec. 3) : 

Although a loss seems to refer properly to property, yet by ns it wiU be generally 
accepted as embnicing all injury that relates to the body, fame and modesty of man. 
So it signifies every injury, corruption, diminution or removal of that which is ours, 
or interception of that, which in perfect justice we ought to have; whether given by 
nature or conceded by an antecedent human actor law; or, finally, the omission or 
denial of a claim which another may have upon us by actual obligation. To this 
tends the 13th Declamation of Qniutilian, where he plainly shows that one had 
inflicted a loss who poisoned the tiowers of his own garden whereby his neighbor's 
bees perished. Yet the convincing reason consists in this : Since all agree that bees 
are a wandering kind of animate life, and because they can in no way be accustomed 
to take their food from a given place; therefore, whenever there is a right of taking 
them, there also, it is understood, is laid a general injunction to be observed by afi 
neigbbors, to permit bees to wander everywhere without hindrance from anyone. 

The passage from Bracton which follows, I will not read because it 
i8 expressed by Blackstone almost in the same terms in the passage 
from that author which I have just now read. The doctrine is stated 
very intelligently and clearly by Bowyer, a writer upon the Civil Law: 

Wild animals, therefore, and birds, and fish, and all animals that are produced in 
tbe sea, the heaveus, and the earth, become the property, by natural law, of whoever 
takes possession of them. The reason of this is, that whatever is the property of no 
man becomes, by natural reason, the property of whoever occupies it. 

It is same whether the animals or birds be caught on the premises of the catcher, 
or on those of another. But if any one enters the land of another to sport or hunt, 
he may be warned off by the owner of the land. When you have caught any of 
tbese animals it remains yours so long as it is under the restraint of your custody. 
Bnt as soon as it has escaped from your keeping and has restored itself to natural 
liberty it ceases to be yours, and again becomes the property of whoever occupies it. 
Tbe animal is understood to recover its natural liberty when it has vanished from 
yonr sight, or is before your eyes under such circumstances that pursuit would be 
<lifflcnlt. 

Here we find the celebrated maxim of Gajus: Quod nulliua eat, id ratione naturali 
^panii concediiur. It is founded on the. following doctrine: Granting the institu- 
tion of the rights of property among mankind, those things are each man's property 
^Mch no other man has a right to take from him. Now, no one has a right to that 
^hiehiB res nulliut; consequently whoever possesses rem nullius possesses that which 
lU) one has a right to take from him. It is therefore his property. 

I pass on to nearly the middle of page lEE: 

The general principle respecting the acquisition of animals ferai naturce is, that it 
^ ftbsnrd to hold anything to be a man's property which is entirely out of his power. 
o^t Grotius limits the application of that principle to the aeqttieition of things, and 
^erefore Justly dissents from the doctrine of Gf^ins given above, that the animal 
^conies again res nullius immediately on recovering its liberty, if it be difiicult for 
^9 fint occupant to retake it. He argues that when a thing has become the prep- 
ay of any one, whether it be afterwards t^ken from him by the act of man, or 
whether he lose it from a natural cause, he does not necessarily lose his right to it 
^gether with the possession ; but that it is reasonable to presume that the proprietor 
^^ ft wild animal must have renounced his right t<o it when the animal is gone 
h«yond the hope of recovery and where it could not be identified. He, therefore, 
^jKQes that the right of ownership to a wild animal may be rendered lasting, not- 
}^ith8tanding its flight, by a mark or other artificial sign by which the creature may 
^ recognized. 

Mr. Justice Harlan. The last paragraph in that citation is important. 
Mr. Cabteb. The last paragraph from Bowyer is pertinent. It is on 
page 112 : 

With regard to creatures which have the habit of going and returning, such as 
Pigeons, they remain the property of those to whom they belong so long as they 
'^^ the animuM revertendi or disposition to return. But when they lose that dia- 
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gosition they become the property of whoiiiBoever secares them. And they must I 
elil to have lost the animus revertendi as noon as they have lost the habit of retan 
ing. Such are the doctriuc's of the Konian law, which are conformable to the Englie 
law, with the qualiiicatiou of Grotius, which is applicable to the case of all anima 
/era naturie, that is to say, that a mark or collar prevents the rights of the propriet< 
of a wild auimfQ being extinguished by its escape from his sight and pursuit. 

I call the attention of the Tribunal to a decision by the Suprem 
Court of the State of New York, one of the courts enjoying the highes 
authoiity in the United States, and especially enjoying the highes 
authority at the time this decision was made. It is the case of Amor 
TS. Flyn and is reported in 10th Johnson's Beports 102. It is coutaine 
on page 116 of our printed Argument. 

In that case one Amory brought an action of trover^ as it is called :■ 
the English law, against Flyn before a justice of the peace for t^ 
geese. That is to say he brought an action for damages for a tresps^ 
done to him in taking geese which he alleged to be his property. 

This was a case where geese wild by nature had been reclaimed 
man to such an extent that they were wonted to a particular spot, i^ 
yet were in the habit of straying away from it; and having strayed 
upon a certain occasion another man took them and handed them (v^ 
to still another and that other refused to give them up on demand, d 
question was whether the plaintiff had a property in them. 

It appears to have been held in the court below that he had no pr-o 
erty; but the Supreme Court reversed this judgment, saying: 

The geese ought to have been considered as reclaimed so as to be the subject 
property. Their identity was ascertained, they were tame and gentle, and had lo 
the power or disposition to fly away. They had been frightened and chased by tl 
defendant's son, with the knowledge that they belonged to the plaintiff and the ca^ 
affords no color for the inference that the geese had n^gained their natural liberty • 
wild fowl, and that the property in them had ceased. The defendant did not co* 
sider them in that li^ht, for he held them in consequence of the lien which J 
supposed he had acquired by the pledge. This claim was not well founded, for J 
showed no right in the persons who pawned them for the liquor so to pawn tbe:v 
and he took them at his peril. Here was clearly an invasion of private right. 

I call attention to a later decision by the same Supreme Court of Fe^ 
York which is reported in 15 WendelFs Reports. So much as we ha^ 
printed of it is on page 117 of the printed Argument. The propositiox: 
which are prefixed to tlie report in the case as being those which a^ 
decided by it are these: 

The owner of heea which have been reclaimed, may bring an action of trespif 
against a person who cuts down a tree into which the bees have entered on ike 8<nl * 
anotheTf destroys the bees and takes the honey. 

Where bees take up their abode in a tree, they belong to the owner of the foil, 
they are unreclaimed; but if they have been reclaimed, and their owner is able ' 
identify his property, they do not belong to the owner of the soil, but to him wl 
had the former possession, although he can not enter upon the lands of the other " 
retake them without subjecting himself to an action of trespass. 

The facts of that case appear to be these: One Kilts had brought m 
action against Goff in a justice's court, an action in the nature of m 
action of trespass, for taking and destroying a swarm of bees and tb 
honey made by them. 

The plaintiff in his suit before the justice recovered a judgment an 
that was affirmed on appeal by the court of Common Pleas of the counfl 
where the suit was brought. The defendant then carried the case t: 
what is called a writ of error, to the principal court of the State of Ne 
York at that time — not the highest appellate court^ but yet a high app^ 
late court. Mr. Justice Nelson, very celebrated m the United Stat^ 
as one of the most distinguished judges of his time, delivered the op^ 
ion of the court. He says: 
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Animals /er(Ffia^«rcr, when reclaimed by the art and power of man, are thesnbject 
of a qualified property ; if they return to their natural liberty and wildness, without 
the animvd rerei^tendif it ceases. During the existence of the qualified property, it is 
under the protection of the law the same as any other property, and every invasion 
of it is redressed in the same manner. Bees are ferce naturte, bnt w^en hived and 
reclaimed, a person may have a qualified property in them by tiie law of nature, aa 
^vrell as the eivil law. Occupation, that is hiving or inclosing thein, gives property 
in them. They are now a common species of property, and an article of trade, and 
tlie wildnesa of their natnre, by experience and practice, baa become essentially sub- 
jected to the art and power of man. An unreclaimed swarm, like all other wild ani- 
mals, belongs to the first occupant — in other words, to the person who first hives 
them; but if the swarm fly from the hive of another, his qualified property continues 
BO long as he can keep them in sight, and possesses the power to pursue them. Under 
these circnmstances, no one else is entitled to take them. (2 Black. Comm., 393; 2 
Kenfs Comm., 394.) 

A case decided by the Gonrt of Common Bench in Great Britain, and 
to which I have already referred, that of Morgan and another against 
the earl of Abergavenny is printed almost in extenso^ beginning on page 
119 of our printed argument. It is too long to be read ; bnt the whole of 
it has been printed in order that the Tribunal may observe the circum- 
stances under which that case arose, and thus ascertain the precise 
point which was decided. But I will call the attention of the Arbi- 
trators to the paragraph near the bottom of page 125. I have said that 
in that case, the question being whether deer were property or not, 
evidence was given tending to show their nature and habits and the 
purposes to which they were applied. The court says: 

In considering whether the evidence warranted the verdict upon the issue whether 
^he deer were tamed and reclaimed, the observations made by Lord Chief Justice 
lilies in the case of Davies v. Powell, are deserving of attention. The difference in 
I'egard to the mode and object of keeping deer in modern times from that which 
jnciently prevailed, as pointed out by Lord Chief Justice Willes, can not be over- 
looked. It is truly stated that ornament and profit are the sole objects for which 
^^er are now ordinarily kept, whether in ancient legal parks or in modem inclosnres 
^ called ; the instances being very rare in which deer in such places are kept and used 
for sport; indeed, their whole management differing very little, if at all, from that of 
^eep, or of any other animals kept for profit. And, in this case, the evidence before 
*dverted to was that the deer were regularly fed in the winter; the does with young 
'^^ere watched; the fawns taken as soon as dropped, and marked; selections from 
th« herd made from time to time, fattened in places prepared for them, and after- 
J^'aitls sold or consumed, with no difference of circumstance than what attached, as 
'^fore stated, to animals kept for profit and food. 

As to some being wild, and some tame, as it is said, individual animals, no doubt, 

^^^ered, as individuals in almost every race of animals are found, under any circum- 

'^Asces to differ, in the de&^ree of tameness that belongs to them. Of deer kept in 

^^Us, some would be found tame and gentle, and others quite irreclaimable, in the 

•^iise of temper and quietness. 

UJpon a question whether deer are tamed and reclaimed, each case must depend 

'^^on the particular facts of it; and in this case, the court think that the facts were 

jL^^h as were proper to be submitted to the jury; and, as it was a question of fact 

f^^ the jury, the court cannot perceive any sufficient grounds to warrant it in saying 

^^^t the jury have come to a wrong conclusion upon the evidence, and do not feel 

^^Ihorized to disturb the verdict. 

The decision therein referred to with approval was made by Lord 
ief Justice Willes in the case of Davies vs. Powellj a report of which 
printed on page 126 of the printed argument. 
The point in controversy is stated on page 127 : 

-And the single question that was submitted to the judgment of the court is 

Aether these deer under these circumstances, as they are 8et forth in the pleadings, 

'^re distrainable or not. It was insisted for the plaintiff that they were not; 

(1) Because they werefercBnaturee, and no one can have absolute property in them. 

. <2) Because they are not chattels, but are to be considered as hereditaments and 

**^«ident to the park. 

(3) Because, if not hereditaments, they were at least part of the thing demised. 

(4) Thtfir last argument was drawn ah inusitatOy because there is no instance in 
'Wliieh deer have h^a adjudged to be distrainable. 
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Then the learned jiiclp:e goes on to say : 

First. To support the iirst obJectioD, and which was principally relied on by tl 
counsel for the plain tiff , they cited Finch 176; Bro. Abr., tit. " Property," pi. 2 
Keilway, 30 b. Co. Lit. 47 a; 1 Rol. Abr. 666; and several other old books, wherein 
is laid down as a rule that deer are not distrainable ; and the case of Matlocke 
Eastley, 3 Lev. 227, where it was holden that trespess will not lie for deer anlesa* 
appears that they are tame and reclaimed. They likewise cited 3 Inst. 109, 110, anc 
Hawk. P. C. 94 to prove that it is not felony to t-ake away deer, conies, etc., nnl« 
tame and reclaimed. 

I do admit that it is generally laid down as a rule in the old books that de 
conies, etc., are/trcB natur€e^ and that they are not distrainable; and a man can oi 
have a property in them ratione lod. And therefore in the case of swans, (7 Co. 
16, 17, 18) and in several other books there cited it is laid down as a rule that wt^ 
a man brings an action for chasing and taking away deer, hares, rabbits, etc., he si] 
not say auoH, because he has them only for his game and pleasure ratione priviM^ 
whilst they are in his park, warren, etc. But there are writs in the register ^j 
102), a book of the greatest authority, and several other places in that book wi: 
show that this rule is not always adhered to. The writ in folio 192 is ** quare elaum-. 
ipaius A. /regit et iniravit, j-cuniculoe euoe cepit.** 

The reason given for this opinion in the books why they are not distrinable 
that a man can have no valuable property in them. Bat the rule is plainly too genen 
for the rule in Co. Lit. is extended to dogs, yet it is clear now that a man may ha^ 
a valuable property in a dog. Trover has been several times brought for a dog, an 
£reat damages have been recovered. Besides the nature of things is now vervmnc 
altered, and the reason which is given for the rule fails. Deer were formerly ka] 
only in forests or chases, or such parks as were parks either by grant or prescri] 
tion, and were consiflered rather as things of pleasure than of profit; but now the 
are frequently kept in inclosed grounds which are not properly parks, and are kei 
principally for the sake of profit, and therefore must be considered as other oattl 

On page 129 I read again: 

Fourth. The last argument, drawn db inusitato, though generally a very good on 
does not hold in the present case. When the nature of tuiugs changes, the rules 
law must change too. When it was holden that deer were not distrainable, it w 
because they were kept principally for pleasure and not for profit, and were not wp 
and turned into money as they are now. But now they are become as muchasort 
husbandry as horses, cows, sheep, or any other cattle. Whenever they are so and 
is universally known, it would be ridiculous to say that when they are kept mere 
for profit they are not distrainable as other cattle, though it has been holden tla 
they were not so when they were kept only for pleasure. The rules concerning pc 
sonal estates, which were laid down when personal estates were but small in px 
portion to lands, are quite varied both in courts of law and equity, now that person 
estates are so much increased and become so considerable a part of the property 
this kingdom 

From all those authorities drawn from the municipal law of differei 
nations, and conHrmed by the ancient Eomau law, these propositioi 
are exceedingly clear: That, in respect to wild animals, it* by the ai 
and industry of man they may be made to return to a particular plsu 
to such an extent that the possessor of that place has a power and c(9 
trol over them which enables him to deal with them as if they we* 
domestic animals, they are in the law likened to domestic animals ai 
are made property just as mach as if they were domestic animals; ai 
that property continues, not only while they are in the actual custoc 
of the owner of that particular place, but when they are away from t 
custody, and no matter how far away, so long as they have an intenti- 
of returning to it. The property in them ceases only when this int€ 
tion ceases; and the cessation of that intention is to be inferred, ar 
can only be inferred, from the cessation of the habit of returning. Wlu 
they have abandoned that habit and have returned to their ancient wL- 
ness, they cease to be property and may be taken by any person wi- 
out an invasion of property right. 1 may state another proposition ftm 
substantiated by these authorities. It is scarcely another propositi 
indeed. It is almost the same; but the language is somewhat differ^ 
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and I may be jnRtified tliercfore in stating it in a different form : That 
wLerever man is capable of establishing a husbandry in respect to an 
animal commonly designated as ^^>vi1d", such a husbandry as is estab- 
lished in reference to domestic animals, so that he can take the increase 
of the animal and devote it to the public benetit by furnishing it to the 
markets of the world, in such cases the animal, although commonly des- 
ignated as wild, is the subject of property and remains the property of 
tiliat person as long as the animal is in the habit of voluntarily subject- 
ion itself to the custody and control of that person. 

Those are doctrines of themunicipiil law everywhere agreed to. There 
is so dissent that I am aware of in reference to them ; and being the uni- 
^vcrsal doctrines of municipal law they may be taken, I apprehend, in 
ttie absence of evidence to the contrary, as being the doctrine of inter- 
national law. 

Sir Charles Btjssell. You must not assume that I agree to that. 
"You say it is universally admitted. 

Mr. Carter. I do not assume that you agree to anything. 
Sir Charles Russell. I should not have interposed but my learned 
frieud said it was universally admitted. 

Mr. Carter. I must understand a permanent exception then to that; 
but I cannot be very well deprived of the use of the word "general." or 
"universal'', because it may be held not to include my learned friend. 
Let it be understood that I do not mean to include him. So far as my 
knowledge extends these doctrines are universally acceded to. 

The President. Mr. Carter, what would be your legal definition of 
the word "husbandry" a« you just used it. Would it be merely the 
&ct of gathering the increase of an animal 1 
Mr. Carter. Yes. 

The President. That is enough to constitute husbandry in your 
view! 

Mr. Carter. Taking an animal, caring for it, preserving the stock, 
and taking the increase for the markets of the community — that is 
husbandry I suppose; the same sort of husbandry that is exercised in 
^pect to sheep, horses, cattle, or any other of our domestic animals. 
. The President. I better understand your meaning by your detini- 
tion, than by your simile or your comparison. 

. Mr. Carter. Well, it seems to me that the definition is good; and 
'i Seems to me that the analogies of the animals to which I allude are 
appropriate. 

. There are certain observations which I shall venture to makerespect- 

^g the law so far as I conceive myself to have established it, so far 

?* I have stated it. I mean, in thc^ first place, that it is uniform 

Jji all countries and that it may therefore be taken to be international. 

^©cond, that it is not founded upon legislation, but upon the 

PHnciples of the law of nature; declared by the decisions of judicial 

^bunals as founded upon the law of nature; that that doctrine is made 

^o turn upon the existence of ah animus revertendi; but 1 may say that 

^tis animus revertendi must be of itself wholly unimportant. It is indeed 

^ mere fiction anyway. What do we know about the animus of one of 

^hese wild animals? All we know of the intention of the wild animal 

^s that exhibited by its habits; and indeed the law says that the inten- 

Woii is to be inferred only from its habits. As long as the habit of return- 

^^ exists, the intention exists, and when the habit of returning ceases 

tben the intention to return is held to cease. Of what consequence, in 

^Uelf considered, is this habit of returning, unless it has some social 
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uses and purposes! Why should it be said that a wild animal is the p^ 
subject of property if he has the habit of returning to the same place^ 
and is not the subject of property if he has not that habit, and ceases to be 
the subject of property when once he has lost that habiti Why shoul A \L 
we say that? There must be some reason for that. Can it be any thin fi 
else than this that the existence of the habit enables man to treat tli^ 
animal in the same way as he treats domestic animals and to mak: 
the animal subserve the same useful public and social purposes whic^ 
domestic animals subserve! Plainly that must be the reason for it 

Take the case of wild swans and geese. They are generally hel 
not to be the subject of property. The law, however takes notice of th 
exception where those animals have been so far reclaimed that they wil 
continually and habitually resort to a particular place. There the la 
says they are property; and so long as they have that intention nobod 
save the owner can lay hands on them, wherever they are, whether i 
that particular place or not. Why does the law say that? Becaus 
there is a public utility which may be subserved by that. If you alio 
the possessor of the place to which they resort to have the right o 
property in them he will devote himself to the business of reclaimin 
those animals; and consequently society will be supplied with 
animals, whereas otherwise it will not. Property is the price whic' 1 
society must pay for the benefit which is thus gained from those an 
mals. They are the product of the art, and the industry, and tl 
labor which is expended upon them ; and being that product, the ben 
fit of it is properly awarded to the person who exhibits that art a 
industry. 

The President. Do you mean to say that the seals reverted to tfcme 
Pribilof Islands on account of the industry carried on there? 

Mr. Carter. Yes. 

The President. Perhaps you will come to that later in your arg^^^i- 
ment. 

.Mr. Carter. I hope my argument will not be anticipated. I sha-ll 
not fail to complete the analogy. I am now looking to these oth 
instances. Take deer. Why is it that as long as deer are kept for t^ 
purposes of sport the law will not regard them as property? Becaa^® 
as long as they are kept for such purposes they subserve no user" 
social purpose; but the moment a man undertakes to reclaim deer, 
take care of them, to feed them, to treat them as he does domestic a"*^*' 
mals and to supply the markets of society with venison from them, 
is awarded the rights of property in them. That is because he is doin 
useful public service ; because it is a public service that would not be p 
formed unless it was paid for, and because it can be paid for only by 
award of the right of property to the one who thus expends his labc^ 

Take the case of bees. Nothing can be more wild in its nature that*- _*^ 
bee. That nature is not in the slightest degree changed when a hive J "^ 
put inside of a box on the premises of a private individual; and that T^^ 
all it is necessary to do. But what is the consequence of that? It ^^^^ 
that a supply of honey may be taken from that animal, and a mncf^^^ 
greater supply than if you were driven to hunt through the woods tC^^ 
find hives. The consequence is that when that hive swarms, the swan 
can be taken and put in another box and thus the number of swarms 
be multiplied indefinitely and the productof honey indefinitely increased. 
That is a great service to society. It furnishes it with an article of great 
utility which otherwise it would not have, or would not have in any- 
thing like the same degree of abundance; and therefore the art and 
industry, simple though it be, which is expended upon those particular 
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es, is rewarded by assigning to the possessor of the place where the 
wes are a right of property in the bees. Wlien a hive swarms he can 
Tsne it away from his own premises upon tlie premises of another 
in. It remains his property ; and, as appears from the decision which 
•ead to the learned Arbitrators, if the bees go onto the premises of 
other person who will not permit the owner of the swarm to go tliere 
d take them, they still remain his property; and if they are appro- 
iated by the owner of the land where they take refuge, he is guilty 
a trespass. 

All of those privileges are awarded to the owner of bees as a reward 
d encouragement to him for protecting the bees. It is an ai)peal to 
e great motive of self-interest so powerful in human nature, and which 
the foundation of a great part of all the blessings of society. It is call- 
g into activity a care, industry, labor, and diligence which otherwise 
>a]d not be exercised. 

I might add instances of other animals; but the learned Arbitrators 
ill perceive what the rule is which has been established, the different 
dmals to which it is applied, and the obvious grounds upon which the 
Katrine is based. 

2Jow let me see whether those doctrines apply to the case of the fur- 
^ or not. It is only necessary to allude to a few of the characteristics 
* the seal. In the first place he comes ujyon the Pribilof Islands volun- 
-xily, and there submits himself absolutely to the conti ol, custody, and 
sposition of the owner of that place. He is defenceless against man. 
till he voluntarily comes there and submits himself to the power of 
an. In the next place, after migrating from that place he returns to 
in obedience to the most imperious of all animal instincts. >iOthing 
in stop him unless he is driven away. Although his absence from 
lat spot is very prolonged and the distances over which he travels 
?ry great, that instinct to return is never for a moment absent. It is 
iperior — very far superior — to any instinct that a deer may have to go 
» a particular place, or the wild swans, or geese, or pigeons, or animals 
^ that sort. Seals will go through all obstacles and all dangers and 
irtaiuly return to that .spot. What is the social utility to subserve 
hich this habit offers an opportunity? Man is enabled by means of it 
k practice a species of husbandry. He can take the annual increase 
P that animal without in any respect diminishing its stock. In other 
ords, he can deal with the animal precisely as he does with domestic 
timals and precisely as if the animal were domestic. Therefore we 
^d here all the elements, all the foundations, upon which as Black- 
tone calls it, property per industriam stands. You may ask what care, 
[hat industry man practices in reference to the seal. He does not take 
^ and teach him to return; he does not laboriously wont him to this 
frticular sx)ot; the animal is inclined to go there anyway; but you 
•n perceive upon a very little reflection the degree of care and industry 
lich is exercised. In the first place the United States, or Eussia 
fore the United States, carried thither to these islands several hun- 
^ people, and instituted a guard over those islands and preserved 
^ seals and protected them against all other dangers except that of 
ing slaughtered in the manner which I have described — a very great 
H)r and a great deal of expense. The seals are freely invited to come 
those i.Hland8. No obstacle is thrown in their way. Their annual 
5nm is cherished in every way in which it can be cherished. Very 
Bat expense is undergone in extending this sort of protection over 
em. In the next place, and what is particularly important, the 
t^ted States* and Eussia before the United States, practiced a self- 
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denial, an abstiueiu^e, iu reference to that aniuical. They did notcl-i 
him the moment he landed and apply him to their purposes indiscrin 
nately, male and female. They did not take one in this way. T)x 
carefully avoided it. They practiced a self-denial. And that self-deni, 
and the care and industry iu other respects which I have menttone 
lead those seals to come to those islands year after y^ar, where th< 
thus submit themselves to human power so as to enable the who. 
benefit of the animal to be applied to the uses of man. Let me ask wha 
would have been the case if this care and industry had not have beei 
applied? Suppose the art and industry of the United States and it/ 
self-denial had not been exerted, what would have been the result' 
We have only to look to the fate of the seal in other quarters of the glolx 
where no such care was exerted, to learn what would have been the result 
They would have been exterminated a hundred years ago. That heri 
would not exist there now, and could not exist. Every marauder whc 
thought he- could make a profitable voyage by descending upon th( 
islands in the hope of getting seals would have gone there and killec 
indiscriminately all that he could find. The herd would have beei 
exterminated just as such herds have been exterminated in every othei 
quarter of the globe where this care has not been exercised. 

Therefore, I respectfully submit to you that the present existence o 
that herd on those islands — the life of every one of those seals, be the] 
a thousand, or be they five millions — ^is the direct product of the care 
industry, labor and expense of the United States; and they would no 
be there except for that care and industry. 

What is contended for upon the part of Great Britain here is th 
right to prey upon a herd of animals which are in every sense the crea 
tion of the labor and industry of the United States and which woul( 
not exist — would not exist for the world, would not exist, even forthoa 
who thus prey upon them, except for the exercise of that care an( 
industry. There is no contradicting that position at all. It is not sos 
ceptible of denial, or of doubt. It is absolutely certain that this hen 
would not exist a day on the Pribilof Islands, nor would it have exists 
on any day within the last half century, but for the exercise of theca« 
labor, industry, and self denial by Russia, and her successor, the Unite 
States. 

If the exercise of those qualities in the case of the wild swan, of dee 
of bees, and of the other animals to which I have alluded are sufficiei 
grouiidsand reasons why an award of property should be made tothoi 
who exhibit them, why should it not be made in this casef Therefoi 
I say that upon the plain doctrine of the municipal law, the positioa 
the United States, that these seals are the subject of property, and tb 
they belong to the United States, not only while they are on the islani^ 
but at all times during their migrations, near or remote, is fully est^ 
lished. 

I might properly leave the argument here. The propositions in resp< 
to property which I have shown to be true in referent*, toother animtf 
wild in their nature but reclaimed by man, are true in respect to sea 
There are indeed diflferences between seals and the other animals; t 
the differences are wholly immaterial to the question in dispute. Tl* 
do not affect it at all. The right of property is awarded in tbfl 
instances for social reasons and in consequence of great social bene^^ 
and these social reasons and social benefits are as strong — ^I may ^ 
much stronger — in the case of the seals than they are in the case of B>n 
other animals to which allusion has been made as being subjects ( 
property after they are reclaimed. It may be said that in the case c 
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the Other animals, like wild geese, and swans and deer, that the dispo- 
sitiou to return has been created by man. Sui)i)ose it was created by 
mau in those instances, and not created by man in the case of the seals. 
Would that make any difference f No. The public and social benefits 
which result from an award of property are the same in the one case 
as in the other. But it is not true, this suggestion that the instinct is 
created in the case of the other animals. The instinct to return is nat- 
ural in all the cases alike. Man only acts upon it; and he acts upon it 
in the one case just as he acts upon it in the other. If there was not a 
natural instinct to return in the case of wild geese and swans, tliey 
coald not be made to return. It is their native qualities, their natural 
instincts, which are acted upon by the art and industry of man and 
which produce the useful result; and they are acted upon in the case of 
the seals just as much. Of course it is true that the wanderings of the 
seals irom the place to which they thus resort are much wider and more 
protracted than in the case of the other animals; but has it ever been 
suggested in the case of the other animals that the question whether 
an award of property could be made would dex)end upon the extent of 
their wanderingsf Not at all. No matter how widely they may stray, 
no matter how long they may be absent, so long as you can say that the 
animus revertendi remains, so long the property exists and will be pro- 
tected. 

in respect to seals, we may say, with a certainty and absoluteness 
which cannot be declared with reference to other animals, that the ani- 
Mtt« renertendi does always exist. It may be said — indeed, is said, as I 
observe, in the argument of my learned friends on the other side — that 
the seals do not return to the same x>Ai'ticular spot. It is said that a 
seal may go one year to the Island of St. George and in another year 
he may go to the Island of St. Paul. Of what consequence is that? 

Mr. Foster. That is not proved. It is a mere supposition. 

Mr. Carter. That may well enough be true, for aught we know. I 
shall not take pains to undertake to show that it is not true; for it is a 
circumstance of absolutely no importance. The only important thing 
abontit is that the animal should return to the human owner; that he 
shoold return to the custody of the owner who has exhibited the care 
And diligence which enables him to put that return to advantage. All 
these islands are the property of ow€ proprietor, and all the benefits 
^hich can possibly arise trom the return of an animal to a particular 
place, and a submission of himself to the power of man, can be reaped 
in the case of the seals. 

It is suggested that we are not certain that the seals that come this 
year are the same seals that were there last year, and it is sugfj^estcd 
that there is an intermingling between the two herds on the two sides 
^ the Pacific Ocean ; that seals which frequent the Commander Islands, 
l^longing to Eussia, are found mingled with the herds which go to the 
I^ribilof Islands. That is all conjecture. There is not an item of evi- 
dence tending to show that any surh coumnngliiig as that occurs in point 
^f fact. It is against the teachings of natural history. It is against 
^verything which we know in reference to the habits of this i)arlicular 
herd. All parties were agreed, until it became of some importance to 
^^g^est some failure of identification, that this particular herd that 
^'hiita the Pribilof Islands confines itself to the western coast of Americji. 
ft goes nowhere else. These are its sole places of resort for the pur- 
Poses of breeding; and it is proved with a certainty which any court of 
justice would act upon anywhere that any seal found upon the western 
y'»a^t of America belongs to that particular herd and makes those islands 
hi&Ixouie« 
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The President. Mr. Carter, would you call the Pribilof Islands i 
home of those seals. You have explained the animum revertendi in sc 
a way as to lead us to suppose that the animal which reverts to its u^] 
haunts, reverts m some measure to its home. Would you say the saj 
for the seals! 

Mr. Carter. I call the Pribilof Islands their home. I am not ps 
ticular about the name which is applied to it. You may call it tbe 
place of resort, their breeding ground, or what not. Whatever yc 
choose to call it, the fact is clear thai tliey go there for the purposes < 
breeding; they stay there five mouths in the year; they bring fori 
their young there; and you can go there and easily separate the supe 
fluous males from the rest of the herd, for the purpose of affordic 
them to the commerce of the world. The name is of course nnimpo 
tant. It is the facts which determine the question. 

I have said that these doctrines are clear upon the settled mles 
municipal law; and for reasons which we find plainly apparent in tl 
doctrines of municipal law. But I am not disposed to leave the que 
tion there; because the argument can be strengthened. I have sa 
nothing about the original principles and rules upon which the instit 
tion itself of property stands. The institution of property is anteri 
to municipal law, or anterior, at least, to any considerable degree 
development of that law. It is assumed to exist by municipal law ; ai 
it is only in these comparatively rare instances, exceptional instanci 
such as swans and bees, pigeons and deer, that the question of t 
foundation of the institution of property has been inquired into by the 
who administer the municipal law. There are those instances; b 
what if we should inquire into the foundations of property general 
and see what the reasons are which support itf Why is it that t 
institution of x)roperty exists at all! Why is it that one man is p 
mitted to own one hundred thousand acres, if you please, of theeart 
surface, and another man have not where to lay is head! Why is 
that society permits one man to hold, and defends him in holding, sto 
houses, whole magazines of provisions while another is starving 
hungerf Those things cannot be arbitrary. Such an institution c: 
not be the result of chance, cannot rest upon any arbitrary reasons, 
must stand upon great social grounds; and therefore it is very pei 
nent to inquire what those social grounds are. 

I therefore invite this Tribunal to accompany me in a somewhat lari 
inquiry, very pertinent to the matter which is now before them, — 
inquiry as broad as the social interest of all nations, which this Triba 
is supposed to represent. 

The President. You want to take us into a discussion of socia' 
tbeories or principlef^f 

Mr. Carter. 1 do not object to discussing socialist theories, provic 
they are pertinent, and I can reduce them into some brief compass. 

The President's question reminds nie of an observation of one of 
countrymen, called illustrious by his friends, and, 1 su])pose, denouix' 
as notorious by his enemies. It was Xh^ Frenchman Prudhon, who s 
that property is robbery; and he was right. Property is robb^ 
unless you can defend it on some great social grounds, and suppor 
upon the basis of great social benefits. If you can show that ii 
necessary to society, necessary to order, necessary to civilization, s 
necessary to progress then you can defend it. Otherwise, it is robbc 

What is property! It is sometimes said to be the right to the exc 
sive enjoyment of a thing; but that rather indicates the jural rig 
which belongs to it and is attached to it^ and not the tiling itso 
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What is itf I think it is well expressed by one or two writers to whom 
I will call attention. It is very hard to define what property is. We 
caD feel it; it is hard to define it. 

Savigiiy says (page 51 of our printed Argument) : "Property accord- 
ing to its true nature, is a widening of individual power. It is, as far 
as tangible things are concerned, an extension of the individual to 
some part of the material world, so that it is aU'ected by his personality". 

And the philosopher Locke expresses the same idea. He says : 

The frait or venison wbicb nonrislies the wild Indian must be bis, and so bis. 

i.9.,a pari of Am, that another can no longer have any right to it, etc. (Civil 
Governmeut, Ch. V, $ 25.) 

A German writer of great distinction, Ihering, gives substantially 
the same definition of it: 

In making the object my own I stamped it with the mark of my own person ; who- 
ever attacks it attacks me; tie blow struck it striken me, for I am present in it. 
Property is but the periphery of my person extended to things. (Iheriug, quoted by 
George B. Newcomb, Pol. Science Quarterly, vol. 1, p. 604.) 

That is a very happy definition of what property really is. It is a 
part of the person, and whoever touches the property of a person 
touches him. Whoever touches the property of a nation touches the 
nation itself. 

That is a description of the thing itself. Now, what is the right on 
which it is founded f In going into this inquiry as to what the right of 
property is founded upon, I am not going to deal with any abstract 
question; nor am I going to deal with questions that have not been 
considered as within the province of jurists. On the contrary, I am 
entering on a question which has been, from the first, considered pecul- 
iarly the province of jurists, and especially of jurists dealing with the 
law of nature and the law of nations. The great writers upon that 
law, beginning with Grotius, have considered that no ethical system 
could be complete, and, consequently, that no system of the law of 
nature and nations could be complete, which did not deal with the insti- 
tution of i)roperty and the foundations upon which it it rested. And 
in what I am going to say, I shall do little more than recall views which 
have been before stated and developed by very many different writers. 
Possibly I may carry them a little further in the development; but for 
the most part I shall only repeat what has been said before. 

These writers, in endeavoring to ascertain the foundations of the insti- 
tution of property, take first into consideration its universal prevalence 
everywhere all over the globe; and in every stage of human history, 
and then recognize in this the truth that it is and must be founded 
|ipou the facts of man's nature, and the circumstances, the environment, 
in which he is placed. They tell us that man is by nature a social ani- 
mal, and must live in society, and that society is not ])ossible unless 
we can have order and peace. Wherever there is anything desirable 
^ uieu, wherever there is an object of human desire, of which the sup- 
ply i« limited — where there is not enough for all — there will necessarily 
'^struggle and contention for the possession of it; and if there were 
nothing to prevent it, those who hatl the most power would engross 
the most valuable things of the world. There would be constant war- 
fare for the possession of desirable things where there was not enough 
for all, unless there were some rule and some means by which that war- 
fere should be prevented. Therefore, property at once becomes a neces- 
sity,^ hi order that there may exist peace and order'in human society. 

We may say, therefore, that the foundation of property, its first and 
^I'iginal foundation, was in necessity^ the necessity of peac« avvd o^dftx\ 
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and that necessity requires that property be carried to this extent ^ 
that every object of desire, the supply of which is limited^ must be oume^^ 
by somebody. When yon have that state of things, you have peac^^ 
and until that state of things is established, you cannot have 'pezi 
Therefore we find that everywhere where men are formed into hums 
societies, a determinate owner is assigned to every object of hum: 



desire, the supply of which is limited. Those views are well express^^^ 
in the early part of Blackstone's Commentaries on the Law of Englaa^ ,^ 
He has a very elegant chapter, to which I would refer the particuk^ 
attention of the members of the Tribunal. I shall read here only 
extract from it, on page 54, of our printed Argument. He says: 

Again, there are other things in which a permanent property may sabeist, not 
as to the temporary use, but also the solid substance; and which yet would 
qnently be found without a proprietor had not the wisdom of the law provided _ 
remedy to obviate this inconvenience. Such are forests and other waste groao^^^ 
which were omitted to be appropriated in the genecal distribution of lands. Suoli 
also are wrecks, estravs, and that species of wild animals which the arbitrary cozx- 
stitntions of positive law have distinguished from the rest by the well known appol- 
lation of game. With regard to these and some others, as disturbances and quariols 
would frequently arise among individuals, contending about the acquisition of this 
species of property by first occupancy, the law has therefore wisely cut up the root 
of dissension by vesting the things themselves in the sovereign of the State, or els« 
in his representatives appointed and authorized by him, being usunUy the lords of 
manors. And thus the legislature of England has universally promoted the graxi<i 
ends of civil society, the peace and security of individuals, by steadily pnrsaing 
that wide and orderly maxim of assigning to everything capable of ownership a legal assd 
determinate owner. 

Sir Henry Maine has also made an alluBion to this doctrine, whicli 
is well worthy of consideration. He speaks of this rule of assigning 
a determinate owner to everything capable of ownership, not siniply 
as an original feature in human society, but one which from the long 
habitudes of society comes to be regarded as essential by every oa^ 
He says: 

It is only when the rights of property gained a sanction from long practical invi^ 
lability, and when the vast majority of objects of enjoyment have been subject^^ 
to private ownership, that mere possession is allowed to invest the first possesfi^' 
with dominion over commodities in which no prior proprietorship has been assert^^- 
The sentiment in which this doctrine originated is absolutely irreooncilable witA 
that infrequency and uncertainty of proprietary rights which distinguish the begi-^' 
nin^ of civilization. The true basis seems to be not an instinctive bias towards ti^^ 
institution of property, but a presumption, arising out of the long continuance ^^ 
that institution, that everything ought to have an otmer. When possession is taken. ^ 
a **res nullius", that is, of an object which is not, or has never been reduced ^. 
dominion, the possessor is permitted to become proprietor from a feeling that ^^ 
valuable things are naturally subjects of an exclusive enjoyment, and that in ^^^f 
given case there is no one to invest with the rights of property except theoccupa. 
The occupant, in short, becomes the owner, because all things are j)re8umed t<^ 
somebody's property, and because no one can be pointed out as having a better ri 
than he to the proprietorship of this particular thiug. ( Ancient Law, Oh. viii, p. 2 

And Lord Chancellor Chelmsford made use of the same doctrine*- }^ 
rendering the decision of the House of Lords in the case, very famil ^^^\ 
to my friends on the other side, doubtless, of Blades v. Jliggs. Ti^**^*^ 
was a case where a trespasser entered the grounds of another where^^'J* 
had no right, and killed some game there; and the question was— ^^ ^ 
whom the game belonged, whether to the trespasser, or to the ownerrrrr^ 
the property. The judgment of Lord Chancellor Chelmsford proceecr:;^^^ 
along this line: he says, everything that is capable of ownership lu^ ^^^ 
be owned by somebody, and therefore in this case, this dead game m^^ "^^ 
be owned either by the man who killed it, the trespasser, or by thecr^^ 
upon whose ground it was killed. He snys it cannot be the prop^^/*^ 
of the trespasser, for a man cannot be pennitted to work out for JLa/ui- 
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IF an advantage by the commiAsion of a wrong; and it mast therefore 
i the property of the owner of the soil. That was the conclusion of 
L© court — quite contrary to what the rule of the civil law would be in 
le same case; but I cite it for the puri^ose of showing that this doc- 
ine upon which I am insisting, that the necessities of society require, 
id always have required, that everything should have a determinate 
w-ner, is one which is everywhere received, and even so far received 
\ to be made the foundation of judicial decision, 
[The Tribunal thereupon took a recess.] 
The Tribunal. Upon resuming. 

!Mr. Carter said : In the inquiry as to the origin of the institution 
r property, I had reached the conclusion that the original basis of it 
as the necessity of peace and order, which is of course an absolute 
Mjuisite of human society. And therefore the institution of property 
\ coeval with the existence of human society upon the earth. That 
istitution stands upon the immutable basis of necessity ; and, to employ 
be language of Blackstone, I may say that '^necessity begat property.'' 
Necessity requires that evei^hing capable of being property must be 
ssigned to some legal and determinate owner. If that is done peace 
) secured ; if that is not done, there is strife and warfare in society, 
•nd society can no longer exist. But what is capable of being properly? 
ill things are not thus capable; and we must, therefore, clearly under- 
itand the requisites which enable anything to be tlie sui>ject of property. 
Jew, there are three things necessary in order that property may subsist 
u anything; first, the thing, in order to be a subject of property, must 
>e an object of human desire; that is to say, it must have a recognized 
utility. Property cannot exist in noxious animals, surh as reptiles, or 
Q weeds. A thing that is not an object of human desire cannot be 
property. Kobody wants such things, and what nobody wants nobody 
i^U seek to appropriate to himself. In the second place, the thing 
^ust be limitea in eupply; there must not be enough for all. It must 
^ exhaustible. Therefore, there cannot be any pro|)erty in the air, in 
^he sunlight, in running water, or things of that sort They exist to 
^li infinite extent, and there is abundance to satisfy the wants of every- 
'lie, and there can be no contention respecting the ownership ot such 
■hiiigs. Then, thirdly, the thing must be susceptible of exclusive appro- 
^J^tion. Take animals called game, for instance. There is no ques- 
*on as to their utility. There is not enough for all; yet they cannot 
^ made the subjects of exclusive appropriation ; no man can tsike them 
^d hold them. If one should attempt to do it to-day, they would 
^ape to-morrow, and he could not re capture or identify the fugitives. 
*he three fundamental conditions of property are, therefore, firsts that 
^e subject of it should be useful; second^ that it should be limited in 
^pply; and, thirdy that it should be capable of exclusive appropriaHon. 
base are deductions of reason from the admitted facts of man's nature, 
^td from the circumstances in which he is placed; but they will be 
>tind at once confirmed upon appeal to experience. We cannot now 
'»d, we could not find, in any stage of civilized human society, any- 
^ing embracing these three conditions — utility, exhaustibility, and 
Opacity of exclusive appropriation — which is not regarded as the 
^terminate property of some individual or corporation. 

^ow this is true not only of property as between individuals, but also 
^ property as between nations; for the same necessity of peace and 
^er exists in the larger society of nations as in the smaller municipal 
'K'ieties of the world. The larger society of nations cannot exist in 
omfort unless there is established the means of putting an end to striie 
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and contention. If there is no rnle to settle disputes, nations wonlt 
be always at war; and consequently we find that, in respect to suci 
things as are not susceptible of ownership by individuals, if they ar 
objects of desire, if the supply is limited, and if they are capable c 
exclusive appropriation, they must be owned by some nation. Now tha 
principle in respect to nations finds its apt illustration in the case « 
newly-discovered countries. When the New World was revealed 1 
the Old, there were vast tracts of the earth's surface which became tt 
object of contending ambitions, and there would have been wide-spres 
war among the differeut nations had there not been some rule by whi« 
iDternational stiife could be appeased, a rule which ordained that eve^ 
thing must be owned by somebody. It is there that we find the efficc^ 
of the title of first discovery. The Irule was early established that t;* 
nation that first discovered any new region should be regarded as h^ 
ing a fixed and perfect title to it. Why should that be! Why shom 
the mere circumstance that the citizen of one nation had coasted alo£ 
the shore of a hitherto unknown region give his country as a natia 
the power of enjoying the benefits of the discovery! Because tb 
nations felt the necessity of some rule which would prevent strife amon 
them ; and therefore the least circumstance giving a superior moral rigi= 
to one over another was recognized, and new territory was awarded £: 
the one who first discovered it. 

The Pbesident. Where did you find that rule! Did the mere fa^ 
of discovery confer a title! That is not the law as it stands now. TI0 
Gonference which met in Berlin two years ago held that discover* 
would not create title without occupation. 

Mr. Cabteb. I think that doctrine does not vary firom the one I ar: 
endeavoring to state. Of course, if a nation has discovered a ne*^ 
region and ha« abandoned all intention of occupying it, it should no 
be regarded as the owner of it, and such abandonment is evidenced l^ 
the fact that the nation does not follow up discovery by occupatior 
The failure, after a sufficient lapse of time, to occupy the tract woul ' 
be considered as a relinquishment of the right to occupy. 

The Pbesident. The practical consequences are the same. 

Mr. Cabteb. Yes. I fully agree to the apparent modification sug 
gested by the learned President. Authority for the view I have jus 
taken will be found frequently stated by the writers on the law of natur 
and the law of nations. It is very clearly put by Ohief Justice Marshal 
of the Supreme Court of the United States, in the noted case— ii 
America, at least — of Johnson v. Mcintosh, which will be found at pag 
56 of our printed Argument (quoting): 

As the right of society to presoribe those rules by which property may be acquire 
and preserved is not, and can not be, drawn into question; as the title to landi 
especially, is, and must be admitted, to depend entirely on the law of the nation ii 
which they lie, it will be necessary, in pursuing this inquiry, to examine, not edmpl; 
those principles of abstract Justice which the Creator of all thiuffs has impressed 01 
the mmd of his creature, man, and which are admitted to regulate in a great degre 
the rights of civilized nations, whose perfect independence has been acknowledged 
but those princ/iples also which our own Qovemment has adopted in the partiouls 
case, and given as the rule of decision. 

On the discovery of this immense continent, the great nations of Europe wei 
eager to appropriate to themselves so much of it as they could respectively acquire 
Its vast extent afforded an ample field to the ambition and enterprise of all; andiJi 
character and religion of Its inhabitants afforded an apology for considering then 
as a people over whom the superior genius of Europe might claim an aaceudenoj 
The potentates of the old world found no difilculty in convincing themselves that the; 
made ample compensation to the inhabitants of the new, by bestowing upon then 
civilization and Christianity, in exchange for unlimited independence. But, as the; 
were all iu pursuit of nearly the same object, it was necessary in order to avoid oon 
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fticsEting Bettlements. and consoqaent war with each other, to establish a prinoiple 
^wliich all should acknowledge as the law by which the right of aoqnisitiony which 
'l^li.ey all asserted, should be regulated as between themselves. This principle was 
'tl&^t discovery gave title to the government by whose subjects, or by whose author- 
ity, it was made, against all other European governments, which title mi^ht be oon- 
soznmated by possession. The exclusion of ail other Europeans necessarily gave t-o 
^li.e nation making the discovery the sole right of acquiring the soil firom the natives 
j^nd establishing settlements upon it. 

It was a right with which no Europeans could interfere. It was a right whioh all 
nfwifirtrfl for uiemaelves, and to the assertion of whioh by others all assented. 

Prox>6rty in newly discovered lands is founded, therefore, upon the 
ri^ht of discovery, which gives the title, although a failure to occupy 
may be evidence of abandonment. There is anotiier circumstance that 
I may mention as having a tendency to support the line of argument 
^which I am folio wiug. It will be remembered that at this period, when 
tbe riches of the ^ew World were dicovered and there was danger of 
8o much strife, one of the Popes made a grant to Spain of t^l undiscov- 
ered regions of the globe west of the 100th meridian of longitude. 
Well, we should perhaps not recognize such a title in these days; but 
it ^Ul be remembered that at that time the authority of the Papacy 
was more highly held than now — 

The Pbesident. It was more universal. 

lir. Gabteb. Yes, more universal. And who will say that when the 
object is to find a rule to prevent war, the acquisition of a title like that 
woxdd be insignificant! Ko, it was respected by a great many, aod it 
was not so absolutely unfounded and preposterous as some at the pres- 
ent day may think it; it had a weight and importance at that time 
which we cannot fully appreciate now. These things go to show that 
the institution of property was to prevent strife, and they prove that 
we must find an owner for everything. 

Bat, so far as the prevention of strife is concerned, it is not necessary 
that privatCj individual^ property should exist. The institution of prop- 
^ty is necessary, but there are two forms of that institution. One is 
^^ymmunity property, and the other private^ individual^ property; and 
the single necessity of the prevention of warfare and strife would be 
^tisfled by the institution of community property. And, accordingly, 
we find that in the earlier periods of society, under rude social condi- 
tions, private individual property did not exist, but the community, the 
tribe, the gens^ owned all the property, and there was substantially no 
individual property. 

Whence, then, have we derived that other form of property called 
private, individual, property! It does not proceed upon the ground 
of the necessity for the prevention of strife and warfare; it comes from 
bother circumstance to which I will now call the attention of the Tri- 
bunal That circumstance is the necessity of civilization, and the 
iiresistible tendency towards it, coming from l^e fisM^t that man has 
ft desire to better his condition, to enjoy more and more the good 
things of life. He has a desire to establish a family and to increase 
the number of those dependent upon him, and to these ends he 
is ambitious for more and more property, and it is upon those tend- 
encies that the civilization of the earth is founded. Oivilization brings 
ftlong with it several distinguishing features. In the first place, there 
eomes a desire for fixed habitations, instead of a wandering life. Then 
there follows a great increase in the population of the earth. In the 
next place there comes the division of employments and the exchange 
of products, which is called commerce; and, lastly, the introduction and 
use of money. AU these elements are features of civilization; they 
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make their appearance simultaneoasly, and gradnally, and by degree 
they change the face of the earth; and tliey are, as I shall submit, 
you, not the foundation of the institution of property itself, but of tk. 
form of it which is called private^ individualy property. And the per 
cipal one of these features which constitutes the foundation of prir ? 
property and makes it necessary is the increase of the populatioL3 
the earth ; and it is to this fact that I wish to ask your attention. Un c 
barbaric conditions men live upon the spontaneous fruits of the es^r 
and upon such animals as they can obtain by hunting. Theycultiv^ 
nothing; the earth affords them support, but it is a support sufficie 
for but very few, and there can be only a sparse population under tbe-j 
conditions. But as civilization advances increasing numbers make the 
appearance upon the earth, and these increasing numbers must be fee 
The necessity of feeding them requires the cultivation of the earth an< 
the turning to account of all the bounties of nature and making tbeii 
sufficiently^productive to supply the increasing wants of theincreasioi 
population. Labor therefore becomes at once necessary. And how ar 
you going to induce men to labor f Society cannot compel them to it 
that is not practicable. The way in which they are induced to labor i 
to promise them the fruits of their labor; it is an appeal to the imper 
ous and everywhere present motive of self-interest. No man will cii 
tivate fields, none will sow, if another be permitted to reap the prcK 
nee. No man will undertake to tame the animals of the earth an 
increase their numbers if the increase can be taken from him by anyoi^ 
who will. Labor cannot be brought into activity, men cannot be indued 
to exert their natural powers, unless yon promise and secure to tbe 
the product of their labor; and it is in these necessities that the in»1 
tution of private property begins; it is the necessity of supplying tl 
wants of the increasing numbers which civilization brings along wi^ 
it which has established that form of property known as private, mc 
vidual, property. It is now that the land comes to be cultivated; a.« 
society says to its members: "If you cultivate this land you shall h»" 
the product of the fields'^ Society says again : " Here are the vario 
races of animals. If you will domesticate them, you shall have t^ 
increasing numbers for yourself. Society says also, in reference to s 
articles of manufacture : " If you will make these weapons, those imp' 
ments, that furniture, they shall be yours'^. Society everywhere s^ 
to its members : " The products of your art and industry and labor sh. • 
belong to you". And therefore we have, with the increasing numb^ 
which civilization brings with it, the change from community propel 
into private, individual, property. 

Now I have said all I intend to say for the purpose of showing h ' 
property, whether in the form of community property, or private indiv^ 
ual property, has its origin; and I now wish to say something asto fl 
extent of the dominion over things which is implied by the term "pr* 
erty". And, first, it is not an absolute dominion. No man and 
nation has, under the law of nature, or under the moral law, or in a^ 
view consistent with the moral order of the world, an absolute prope_ 
in anything. It is at all times coupled with what may be called a tr" 
for the benefit of mankind. There is no absolute right in any mao^ 
anything on the face of the earth. The earth and all its bounties w^ 
originally the gifts of Almighty God to mankind in general; not to • 
nation, not to that nation, but to all men equally and alike; and t^ 
title, that beneficial title, belongs to all men without exception. — 
does it wholly disappear with the establishment of individual prope^J 
The custody of the thing is indeed given to individuals, or to partio^*^ 
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nations; bat it is at all times accompanied with a trust for the benefit 
of mankind for whom it was originally designed and for whom Nature 
still designs it. Well now, how is that trust worked out! How shall 
men all over the earth be enabled to enjoy this beneficial interest which 
nntare originally intended them to have in all the productions of the 
earth f It is through the instrumentality of commerce, which is another 
result of civilization. It is by means of the exchange of products 
between difierent regions of the earth, and between ditferent peoples, 
that all are enabled to enjoy this beneficial interest in the things of the 
earth which was originally designed by Providence. They could not 
indeed have these products except through the agency of individual 
property, or national property and the instrumentality of commerce. 
Take these seals for instance. They were intended and created for the 
benefit of mankind— for mankind in Europe, as well as for the people 
living in the vicinity of the islands where they have their home. But how 
were they used before commerce existed f They were turned to account 
only by the few hundreds, or thousands, of Indians who lived along that 
coast, and no other people were benefited, or could be benefited by them, 
for there were no means of getting them. But when commerce is intro- 
duced, the sealskins, .through the instrumentality of commerce, make 
tbeir way all over the world, and eventually come into the possession 
of the very persons who want them, wherever those persons dwell. In 
that way the general benefit of all mankind is fully and effectively 
worked out, although the custody and possession of the thing is given 
I to some particular nation, or to some particular men. 

And how perfectly this operates will be seen when we consider that, 

I originally, the seals, even to tlie people capable of gathering them and 

^«king their skins — I mean the tribes of Indians — were of no utility 

6£ee])t for supplying their immediate wants; and a few hundreds or a 

few thousands were sufiicient for this purpose. The rest vrere not util- 

^^, because there were no means by which the benefits to be derived 

from these animals could be carried to the other parts of the world to 

^ enjoyed by distant peoples. But when commerce was instituted, 

^ben the inhabitant of Europe who wished to possess a sealskin could 

Ornish some of his own products to those who gathered the seals and 

^hereby obtain some of the skins. In other words, the giving of these 

^Is to commerce, or the product of them to commerce, is tantamount 

^ putting them up at auction, and the man who lives in Europe can 

^bns have them on the same terms as the man in the United States. 

^od therefore there is a supply to all mankind, that is, to all who want 

^'liem. And this truth will be further illustrated when we inquire who 

^ould be the losers if this commerce did not exist. For instance, if 

^he seals were destroyed, who would lose! You may say that the loss 

^ould fall upon those who gathered them ; but that would be a tempo- 

^ly loss, for the persons so engaged could direct their energies to 

Jjther forms of industry. So also of the persons engaged in the manu- 

^^^cture of sealskins in Oreat Britain. A temporary loss might fall 

J^pon them; but there are plenty of other kiuds of employment, and 

^iie loss would be only a temporary one. But when you come to the 

Person who wants the sealskin for his own use, his loss is irreparable 

^•tid cannot be supplied. 

^ Now I have said that the title, whether of nations or of men, to par- 
ocular things is not absolute, but coupled with a trust for the benefit 
^t mankind. So far as any man or any nation has more of a particular 
thing than is necessary for hi8, or its, own purposes, there is an obliga- 
'*^* m to let others share in the enjoyment of it: the thing is held upon 
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truBt. Of course I do not mean a trust enforcible in an ordini 
judicial tribunal, but a moral trust, and one wLich is, in a manr 
enforcible. And we shall see that the law of nature perfectly rec 
nizes that trust; for<M)mmerce is by the law of nature obligatory, 
nation has a right, without sufficient cause, to withdraw itself fi 
commercial communication with the rest of the world, and say to 
other peoples that it will not afford to them a share of its own bh 
ings and benefits. I may read from the authorities collected in a n 
at page 61 of the printed Argument of the United States. And fin 
passage from a work on the ^^ Bights and Duties of Keutral Nationi 
Time of War ^ by M. Hautefeuille (quoting) : 

The Sovereign Master of nature did not confine himself to giving a particular 
position to every man ; he also diversified climates and the nature of soils. To c 
country, to each region, he assigned different fruits and special prodnctions, a] 
nearly aU of which were snsceptible of being used by roan ana of satisfying 
wants or his pleasures. Almost all regions doubtless produced what was indispei 
ble for the sustenance of their inhabitants, but not one produced aU the fruits 1 
were necessary to meet all real needs, or more particularly aU conventional net 
It was, therefore, necessary to have recourse to other nations and to extend a 
merce. Man, impelled by that instinct which leads him to seek periection, croa 
new needs for himself as he made new discoveries. He accustomed himself to 
use of aU the productions of the earth and of its industry. • The cotton, sugar, oofi 
and tobacco of the New World have become articles of prime necessity for the En 
pean, and an immense trade is carried on in them. The American ^n turn, can i 
dispense with the varied productions of European manufacture. The developm* 
of commerce, that is to say, the satisfaction of man's instincts of sociability i 
perfectibilitv, has greatly contributed to connecting aU the nations of the nnivei 
it has servea as a vehicle, so to speak, for the performance of the duties of hum 
ity. Commerce is really, therefore, an institution of primitive law; it has its son 
and its origin in the divine law itself. 

And Yattel on tbe same subject (p. 62) says : 

Sec. 21. All men ought to find on earth the things they stand in need of. In 
primitive state of communion they took them wherever they happened to meet yi 
them if another had not before appropriated them to his own use. The introdnct 
of dominion and property could not deprive men of so essential a right, and, coi 
quently, it can not take place without leaving them, in general, some means of ; 
curing what is useful or necessary to them. This means commerce; by it eveiv n 
may &11 supply his wants. Things being now become property, there is no obta 
ing them without the owner's consent, nor are they usually to be had for notbi 
but they may be bought or exchanged for other things of equal value. Men t 
therefore, under an obligation to carry on that commerce with each other if they if 
not to deviate from the views of nature, and this obligation extends also to wi 
nations or states. It is seldom that nature is seen in one place to produce every th 
necessary for the use of man ; one country abounds in com, anotner in pastures i 
cattle, a third in timber and metals, etc. If all those countries trade together, a 
agreeable to human nature, no one of them will be without such things as are use 
and necessary, and the views of nature, our common mother, will be fulfilled. F 
ther, one country is fitter for some kind of products than for another, as, 
instance, fitter for the vine than for tillage. If trade and barter take place, ev 
nation, on the certaintv of procuring what it wants, will employ its lands and 
industry in the most aavantaj^eous manner, and mankind in f^eneral prove gain 
by it. Such are the foundations of the general obligations incumbent on nati 
reciprocally to cultivate commerce. 

And I might greatly amplify this. I will read a passage at the bott 
of page 62 from Felice on International Oommerce (quoting) : • 

The need of this exchange is based upon the laws of nature and upon the v 
arrangen^ent which the Supreme Beinff has established in the world, each region ^ 
eaoh portion of which furnishes, indeed, a great variety of productions, out s 
lacks certain things reouired for the comfort or needs of man: this obliges me-a 
exchange their commoaities with each other and to form Donds of frienda' 
whereas, otherwise, their passions would impel them to hate and destroy e 
other 

The law of commerce is therefore based upon the obligation under which na& 
are to assist each other mutually, and to contribute, as far as lies in their powoi 
the bappinesB of each other. 
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And Levi, ia his work npon International Commercial Law, Bays: 

Commerce is a law of natare, and the right of trading ia a natnral right. But it 

only an imperfect right, inasmnoh as each nation is the sole judge of what is 

^Tantageons or disadvantageous to itself; and whether or not it be couveuient for 

Im^r to cnltiTate any branch of trade, or to open trading intercourse with any one 

oornntry. Hence it is that no nation has a rignt to compel another nation to enter 

ixito trading intercourse with herself, or to pass laws for the benefit of trading and 

traders. Yet the refusal of this natnral right, whether as against one nation only, 

oT ss against all nations, would constitute an offense asainst international law, and 

i^ was this refusal to trade, and the exclusion of British traders from her cities and 

towns, that led to the war with China. 

That war with Ohina may well be referred to as illustrating the 
proposition, that no nation hsA an absolute property in any of the gift& 
of Providence, but that they are given in part upon a trust to share 
them with others. Let me suppose an article like India rubber, which 
has become a supreme necessity to the human race all over the world. 
It is produced in very few places. It is possible that the nation which 
has dominion over those places might seek to exclude it from the com- 
merce of the world. It might go so flEbr as to attempt to destroy the 
plantations which produce the tree from which the gum is extracted. 
Would such an attempt give any right to any other nation! Most 
certainly it would I It would give a right to other nations to interfere 
And take possession, if necessary, of the regions in which that article 
so important, so necessary to mankind, was alone grown, in order that 
they might supply themselves; and the ground of such action would 
be that the nation which had possession of this product refused to 
perform its trust by sharing that blessing. 
The Pbbsident. Do you mean a legal right! 

Mr. Oabteb. I mean a perfect legal right in international law. Let 
me carry that a little fhrther, if there be any doubt about it. In inter- 
national law we have a whole chapter in regard to the instances in 
^liich one nation may justly interfere in the affairs of another; and 
^here are numerous instances in history in which such interferences 
nave been had. Take one instance, which is generally spoken of as the 
^eans adopted to ^'preserve the balance of power". When one nation 
UiBurope seeks to so extend itself as to threaten what has been styled 
^e balance of power, this has Irom an early x>eriod in European history 
been deemed a cause of interference by other nations, and, if necessary, 
^f war. That interference is defended upon moral grounds, and it is 
Perfectiy defensible; for what right has a nation to threaten the peace 
Of the world! 
The Pbesidbnt. It is one of the forms of self defence. 
Mr. Oabteb. Now, as I have said before, the benefits of nature were 
^liginally given to mankind, and all the members of the human family 
^ftve a right to participate in them. The coffee of Central America 
^Tid Arabia is not the exclusive property of those two nations; the tea 
^f China, the rubber of South America, are not the exclusive property 
^f those nations where it is grown ; they are, so far as not needed by 
^be nations which enjoy the possession, the common property of man- 
kind; and if the nations which have the custody of them withdraw 
t^b^m, they are failing in their trust, and otber nations have a right to 
^terfere and secure their share. 

Lord Haknen. May they sell them at their own price, although it 
^ay be a very high price! 

Mr. Cabteb. Yes, until they come to put a price upon them which 
^mounts to a refusal to sell them — when they arrogate to themselves 
the exclusive benefits of blessings which were intended for all, then 
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you can interfere. I do not dispute the right of a nation to say: "For 
certain reasonable purposes we must interdict commerce with such and 
Hucb a place." There may be grounds and reasons for that; there may 
be reasons why a nation should refuse for a time to carry on commerce 
at all; there may be exceptional circumstances which would entitled 
nation to act in this manner. But what I do assert is that where a 
nation says: "We will for ever exclude the world from participating 
in these benefits of which we have sole possession," that nation com- 
mits a violation of natural law, and gives other nations a right to 
interpose and assert for themselves a claim to those blessings to which 
they are entitled under the law of nature. 

And let me next assert that the practice of mankind has universally 
proceeded upon these principles. Upon what other ground can we 
defend the seizures by the European Powers of the territories of the 
New World — the great continents of North and South America! Eng- 
land, France, Spain, nearly all the European maritime nations, engag^ 
in the enterprise of taking possession of enormous tracte of territory 
in the New World from the peoplen which occupied them. They never 
asked permission ; they took them forcibly and against the will of the 
native's. They said to those uncivilized nations: "These countries are 
not intended for your sole benefit, but for ours also, and we choose to 
treat them as such." That policy has been pursued by civilized nations 
for centuries. Is it robbery, or is it defensible! I assert that it is not 
robbery, because those barbarous and uncivilized peoples did not apply 
the bounties they possessed to the purposes for which nature and 
nature's God intended them; they were not faithful to the trust which 
was imposed upon them ; they were incapable of discharging to man- 
kind the duties which the possessors of such blessings ought to dis- 
cbarge. The nations of Europe say: "These vast tracts of the most 
fertile parts of the earth, capable of affording measureless comforts to 
mankind, and of sustaining a valuable commerce shall not be allowed 
to remain a waste and a desolation. It was not for such purposes that 
the earth was given to man, and it is the mission of civilized man to take 
out of the possession of barbarous man whatever can contribute to the 
benefit of the human race in general, but which is lett unimproved. 

Senator Morgan here asked a question as to the Conference at Berlin 
previously referred to by the Presidisnt, and at which this point was 
considered. He was understood to ask whether the doctrine now upheld 
had been then settled as a principle of international law. 

Mr. Garter. I cannot say; but I am certain that the practice of man- 
kind from an early period of history has been biased upon these princi- 
ples; and unless these principles are well founded, the whole course of 
the settlement of the New World is indefensible robbery. What did 
England do in the case of Ghina in 1840, for instance! She made war 
upon China and subdued her. Why! The real cause of war is not 
always correctly stated in the pretext given for it, and in that instance 
the pretext was, I believe, some discourtesy which had been shown to 
iudividaals, some maltreatment of British officials. But if we look into 
the history of the matter, we find that the dispute began when Ghiuiw 
closed her ports, and that it terminated with the treaty by which sh^ 
bound herself to keep them open. This war was defensible; I do not> 
put it as an offence on the part of Great Britain. When a nation refuses 
to perform the duties incumbent upon her in respect to the blessings 
coil tided to her care, there is a cause for the intervention of other" 
nations. 



OBAL ARGUMENT OF JAMES C. GARTER, ESQ. 169 

Take tbe case of Peruvian bark. This product is commonly regarded 
as absolutely necessary in the economy of society; it is a necessity for 
the care of certain diseases; it is a specific for them; they will rage 
unrestrained unless you have Peruvian bark. Now, suppose the coun- 
tries where it is grown should say that for some reason or other they 
will not carry on commerce; and not only th^t, but that they propose 
to devastate the plantations where the bark is cultivated: is mankind 
going to pennit that f I will refer to another and recent example which 
we read about every day in tbe newt^papers. Why is Great Britain in 
Egypt maintaining a control over the destiny of that nation! What 
reason has she for asserting a dominion over these poor Egyptians! Is 
it becaase they are weak and defenceless! Is tliat the only reason! 
^o; Isuppos^ that those who have the destinies of Great Britain in their 
charge can make out a better case than that. Egypt is the p^ith way of 
a mighty commerce; it is necessary that that commerce should be free 
and aurestrained — that great avenue and highway of traffic must be 
made to yield the utmost benefit of which it is capable. If the Govern- 
nient of Egypt is not capable of making it yield its utmost — if that 
Govemment is incapable of doing so, other nations have a right to 
interfere and see that the trust is performed. 

The President. I am afraid that you take a very high point of view, 
Mr. Carter, because you seem to anticipate the judgments of history. 
I cannot say more at present. 

Mr. Carter. Not a higlier view than is sustained by tbe practice of 
mankind for three hundred years. It may be a high point of view, as 
yon say, Mr. President; but it is a view which is defensible both as to 
theory and practice. Will any one maintain that where a broad *tract 
of the earth's surface hapx)enii]g to be in the possession of an inhospit- 
^blenation, abounds in a blessing sufficient to afiford comfort and conven- 
ience to a very large part of mankind — will any one maintain that that 
nation may, if she choose, wholly withhold from other countries the 
benefits she is capable of conferring! If that is true, then all that the 
writers upon the law of nature tell us to the effect that the gifts of 
Providence were bestowed upon mankind in general — all thatiserrorie- 
oas! Are these statements erroneous! I must appeal to some of 
them. I may refer to Vattel. He says : 

Sec. 203. Hitherto we have considered the nation merely with respect to itself, 
yithoQt any regard to the country which it possesses. Let us now see it established 
^ s conntry which beoomes its own property and habitation. The earth belongs to 
^ftnkiud in general; destined by the Creator to be their common habitation, and to 
^Pply them with food, they aU possess a natural right to inhabit it, and to derive 
Y^iu it whatever is neccHsary for their subsistence, and suitable to their wants. (7th 
^«r.ed. 1849, oh. XVm.) 

I also quote from Bowyer, a distinguished English writer, and from 
Pftgel27 of 'his '^Commentaries on the Constitutional Law of England'' : 

"^s institntion of property, that is to say, the appropriation to particular persons 
^d OSes of things which were given by God to all mankind is of natural law. 

'A.nd the great philosopher Locke says in his Treatise on Civil 
Government: 

^ who hath given the world to men in common .hath also given them reason to 
^■^e use of it to the best advantage of life and convenience. Tbe eurtli and all that 
|*..^^«rein is given to men for the support and comfort of their being; and th"Ugh 
*|lth«frait8 it naturally produces, and beasts it feeds, belong to mankind in com- 
^^n, as they are produced by the spontaneons hand of nature^ aud nobody has 
^^Sinally a private dominion exclusive of the rest of mankind in any of them, as 
*J^7 are thus in their natural state, yet being given for the use of men, there must 
^* Qeeeaaity be a means to appropriate them some way or other before they cam be 
^< any QM^ Qj ^i f^]i beneficial to ^ny particular man. 
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I read from Sergeant Stephen's Oommentaries on the Laws of £ v^- 
land, Vol. 1, Book 2, pages 159-165: 

In the beginning of the world, as we are informed by Holy Writ, the All Bon. ^ti- 
fa\ Creator gave to man ''dominion over all the earth; and over the fish of the i 
and over the fowls of the air, and over every living thing that moveth u 
the earth". 

Hence the earth and all things therein are the general property of all manki^ 
exclusive of other beings, from the immediate gift of the Creator. And while 
earth continued bare of inhabitants, it is reasonable to suppose that all was in c 
mon among them, and that every one took A*om the public stock, to his own ' 
such things as his imme4liate necessities reqairedl 

From Vattel, 7th American Edition, Book 2, section 21 : 

All men ought to find on earth the things they stand in need of. In the primil 
state of communion, they took them wherever tbe^ happened to meet with then 
another had not before appropriated them to his own use. The introdnctioi 
dominion and property could not deprive men of so essential aright; and, c* 
sequently, it cannot take place withont leaving them, in general, some means 
procuring what is useful or necessary to them. This means commerce; by it ev< 
man may still supply his wants. Things being now become property, there is- 
obtaining them without the owner's consent, nor are they usually to be had 
nothing; but they may be bought, or exchanged for other things of equal val 
Men are, therefore, under an ohligatiwn to carry on that commerce with each othei 
they wish not to deviate from the vittoe of nature; and this obligation extends also 
whole nations or etatee. It is seldom that nature is seen in one place to prod 
everything necessary for the use of man; one country abounds in com, anothei 
pastures and cattle, a third in timber and metals, &.c. If all those countries tr 
tof^ether, as is agreeable to human nature, no one of them will be withont b 
things as are useful and necessary; and the views of nature, our common motT 
will be fulfilled. Further, one country is fitter for some kind of products than 
another, as, for instance, fitter for the vine than for tillage. If trade and ba^^vter 
take place, every nation, on the certainty of procuring what it wants, will em^ 
its lands and its industry in the most advantageous manner, and mankind in gen 
prove gainers by it. Such are the foundations of the general obligations incum^ 
on nations reciprocally to cultivate commerce. 
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International law is filled with statements of the general doctrC :x^^ 
that the earth was given to all mankind for their common benefit, t9=B ^^ 
that original gift cannot be changed or perverted, and that it must> ^^ 
so administered as to enable mankind to enjoy that common ben^^^^l 
that commerce is the means by which that common benefit can 
extended to all nations, and therefore the carrying on of commerce^ 
an obligation resting upon all nations. 

When we speak of an obligation resting upon nations, as it is spo^^ 
of by almost every writer who has dealt with the question, we are 
dealing in mere empty words. These things are not mentioned 
them as meaning nothing. They mean what they say. They m 
that this is an obligation, and that it is an obligation which in a 
able case can be enforced. 

So much for the first limitation which I have stated property 
subject to, whether held by nations or by individuals. It is held s 
ject to a trust for the benefit of the world. As to so much of it 
not needed for the purposes of the particular owner, be that ow 
nation, or man, the benefit of it must be extended on just term» 
those for whose benefit it was designed. 

I now have to state a second limitation upon property whether h 
by nations or by men, and that is, that things themselves are not giv 
but only the u$e of them. That is all — the use of them. The worlds 
given to be used, and only to be used, not to be destroyed. Men bri 
into the world their children, those who are to follow them. They 
under an obligation to leave the means of support to them. Is 
necessary for me to argue that no man has so absolute a property 
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anything that he can be permitted to destroy itf Bnrely that is not 
necessary. 

The President. Uti et abutiy say the Romans. 

Mr. Carter. Yes, uti et abutiy so that a man has power not only to 
Qse, but abuse. It is given to us to use; it is not given to ns to abnse 
and destroy. We have no right to do that. Property is sometimes 
said, in municipal law, to be regarded as absolute. If a man chooses 
to throw away a bushel of wheat, there is nobody to call him to 
EMXM>iint. The state does not call him to account. It does not do that, 
because the probability that such a thing will be done is extremely 
remote. We can safely rely upon the selfish element in human nature 
to prevent such action on any considerable scale. But suppose it was 
A common thing, and likely to occur, would the laws be silent about it 
thenf By no means. I think I have some citations upon that very 
point. I will read from a writer of admitted authority, and that is 
Aiirens. I read from page 97 of our printed argument: 

The definitions of the rij^ht of property giTen hy positive laws generally concede to 
the cvrner the power to dispose of his object in an almost absolnte manner, to use 
and abnse it, and even through caprice to destroy it ; bnt this arbitrary power is not 
in keeping with natural law, and positive legislation, obedient to the voice of com- 
mon sense and reason in the interest of society, has been obliged itself to establish 
nnmerons restrictions, which, examined from a philosophic view of law, are the 
result of rational principles to which the right of property and its exercise are sub* 
Jected. 

The principles which govern socially the right of property relate to substance and 
to form. 

I. Ab to substance, the following rules may be established: 

1. Property exietsfor a rational vurpo$e and for a rational use; it is destined to sat- 
sfy the various needs of human life; consequently, all arbitrary tUnue, all arhitnwy 
cmtruotionf are contrary to right (droit) and should be prohibited by law (loi). But 
:> avoid giving a false extension to this principle, it is important to recall to mind 
dj^t, according to personal rights, that whicn is committed within the sphere of 
r^vate life and of that of the family does not come under the application of public 
k^^. It is necessary, therefore, that the abuse be public in order that tiie law mav 
»cach it. It belongs to the legislations regnlating the various kinds of agricultnral, 
fc^lnstrial, and commercial property, as well as to penal legislation, to determine the 
t» vses which it is important to protect; and, in reality, legislations as well as police 
k ^wrs, have always specified a certain number of casee of abuses. Besides, all abusive 
^B^ge is hurtful to society, because it is for the public interest that the object should 
^'ve the owner the advantages or the services it admits. 

He refers also to the occasion of a debate upon the adoption of the 
''xench Civil Code, and in respect to article 644, which defined property ; 
% which Napoleon expressed energetically the necessity of suppress- 
^ g abuses, in this language : 

The abuse of property, said he, should be suppressed every time it becomes hurt- 
^U to society. Thus, it is not allowed to cut down unripe grain, to pull up famous 
'^^pevines. I would not sufifer that an individual should smite with sterility 20 
^l^ues of ground in a grain-bearing department, in order to make for himself a park 
■hereof. The right of abnse does not extend so far as to deprive a people of its 
^^tenance. 

AH this supports the views which I am endeavoring to present to the 
^bunal. The definition of property does concede formally to the 
^dividual the right to abuse it, a right to destroy it. It concedes the 
^ower — ^I will not say it concedes the right; for it does not concede the 
"ight. On the contrary, legislation in a thousand forms is aimed 
Against unnecessary destruction of property ; and wherever there is 
^ny considerable probability that individuals will abuse the right of 
>roperty, the law will step in to repress it. 

The law of nature, the philosophy upon which all law is founded, 
ifeiUBt necessarily preserve property, and apply, ^ViOiev^T \\» i&as^ \^^ 
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needed, sncli remedies as may be suitable to prevent any destrn 
of it. Let me call to mind in how many ways our mnnicipal law e 
its eflTorts in that direction. We impose public taxes for the purp 
sustaining bodies of men to make scientific inquiry by which agricu 
maybe encouraged, and the production of the earth increased 
this shows the effort that society makes not only to prevent the.de^ 
tion of property, but to increase it. We re-stock the rivers ; we atl 
even to re-stock the seas, and expend a great deal of money in 
attempts. These are effopts going further than the effort to T)re 
property. They are eftbrts to increase it. They are efforts, indec 
preserve the sources of blessings which are in the course of extin< 
And see how the use of private property is interfered with. Bere 
individual ; he msvy be an idiot, a lunatic, a drunkard or a spendt 
having a large property. Does society permit that man to deal 
bis property as he likesf No. He is likely to abuse it,' he is lik< 
destroy it. He will not manage it well. It is taken out of his cc 
and put into the hands of a trustee. Is it to benefit him particul 
Is it out of tenderness to the feelings or the convenience of a wort 
wretch like him f No; it is for the preservation of society. It 
the preservation of that property for the use of society generally, 
individual might himself have no heirs at all, and the state migl 
the next person who would come in and take possession of it a 
death. Would that alter the action of society in reference to it! 
it would take the control of it out of his hands just as quickly. 

Take a familiar doctrine in the law of admiralty. Here is a ves: 
sea. She meets with disaster. She has been dismasted, and is 
helpless upon the bosom of the sea. Another vessel comes the 
perfect condition, well rigged, and able to take her into some pc 
safety. This vessel newly arriving offers the captain on board of 
stricken vessel to take him into port for a reasonable salvage. 
saySy ^^Ko, I will find my own way in there. I think I can get tl 
''Well", the salvor says, "I don't think you can get there; you ha 
the means". "No matter whether I have or not", he answers; *' 
the owner of this vessel" — and it may be that he is the owner oi 
" I am not only the owner of the vessel, but I am the owner o 
cargo. The whole thing may be lost, but that is no concern of y 
If it be lost, I shall be the only loser." Now, suppose it to be clear 
that man has not the ability to take his vessel into port, has the ss 
the person who comes there any right! Yes; he can take that ^ 
out of the possession of the master. 

Lord Hannen. I should like to have an authority for that. 

Mr. Garter. I do not know that I can give any; but I think 
are the ])nnciples of the law of admiralty. 

Lord Hannen. I think I should like to see an authority for it- 
a man can insist upon saving a vessel against the wishes of the o 

Mr. Garter. I think it is true. I will make some effort to dis< 
an authority of that kind. If I am unable todiscover it, I will with< 
certainly, any assertion to the effect that it is the law, but not the i 
tion that it ought to be the law, until I can find some authority ag 
it. It is not the first time that I have heard the proposition stated, 
ever. I have heard it stated by professional brethren. 
• What I have said goes to show that the right of property, whetl 
nations or of individuals, is not absolute under the law of nature 
is subject to limitations — limitations of a twofold character; onet 
is held subject to a trust for the benefit of mankind; another ths 
use only is given, and not the absolute thing itself, li the absolute i 
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itself were given, so that tbe individual had a rifrht to destroy it, then 
it would not be proper for human society totakenoticeof any attempts 
to destroy property; but there is, as I have said, a vast deal of legis- 
lation on the statute books of municipal states based upon this law of 
nature of which I speak, based upon*this policy which ought always to 
ADimate the jurisprudence of any nation, namely, to prevent the destruc- 
tion of property. The preservation of property, and the increase of the 
amount of property in a community is, or ought to be — ^is, indeed — the 
policy of all states. All their legislation, or a great part of their legis- 
lation, is enacted for the purpose of securing that end; and indeed the 
extent to which the institution of property is permitted to be carried is 
only an illustration of the importance which society attaches, not only 
to the preservation of property, but to the increase of the amount of it. 
Society places no lunit to the extent to which property may be held. 
Attention is often called to the enormous fortunes which individuals 
Acquire, especially in recent times; and the question is sometimes asked, 
why should individuals be permitted to en gross property by the hundreds 
of millitmsf When we look into the real nature of it, we see that the 
permission of carrying the institution of property to that extent, of 
lowing individual possessions to that extent, is only a part of this 
generally wise and beneficent system which encourages the preservation 
of property. Those who are most successful in the acquisition of prop- 
erty, and who acquire it to such an enormous extent are the very men 
who are able to control it, to invest it, and to manage it in the way most 
useftii to society. It is because they have those qualities that they are 
able to engross it to so large an extent. They really own, in any just 
seiise of the word, only what they consume. The rest is all held for the 
benefit of the public. They are the custodians of it. They invest it; 
tbey gee that it is put into this employment, that employment, another 
e«»ployment. Labor isemployed by it, and employed in the best manner ; 
^^^ it is thus made the most productive. These men who acquire these 
huudreds of millions are really groaning under a servitude to the rest 
of Society; for that is practically their condition. And society really 
end tires it because it is best that it should be so. 

I^ have called the attention of the Tribunal to the various forms and 
^^thods in which society manifests and enforces its policy of preserving 
Property and increasing the amount of property and making the natural 
bounties of the earth more productive. I have pointed out several n>odes 
^•^bich that policy is illustrated. I could point out many more. I have 
^*^is fmther suggestion to make upon that point: that it is one of the 
^^ties particularlyincumbentupon civilized society to take thesemethods 
•ndmeansofpreservingpropertyandofpreservingthesources from which 
PJ'operty proceeds, because civilization makes a very dangerous attack 
?Pon the fruits of the earth. The moment the numbers of mankind are 
^ci^ased, the attack which is made upon the fruits of the earth which 
^^ support and maintain mankind, are proportionately increased ; and 
^l*ere is danger, therefore, of destroying them. There is danger of 
^^troying the races of animals, and therefore with the increased attack 
^hich civilization brings there comes a corresponding duty resting upon 
^^viiization to prevent those attacks from becoming effective. I might, 
*^d shall by and by, bring this argument to bear upon the case of these 
^als. When these seals were discovered a hundred years ago, they were 
* blessing tributary only to barbaric man. A few hundreds were all that 
^ere taken. And those few hundreds — it may have been a few thou 
^ds— suflBced tosupply all the wants of the inhabitants along the shores 
^bere they were found. That was the only attack which the barbaric 
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world made upon this bounty of Providence; but civilization and c 
merce come in now, and what is the result f The whole world is att) 
ing them. Everybody that wants a seal-skin, in Euroi)e, or Asia 
South America, or China is attacking these few remaining herds; 
of course there is nothing that can withstand that attack unless dvil 
tion brings along with it some remedy by which it can be resisted 
its consequences averted. 

The Pbesibent. Did those Indians take the seal at sea as well a 
the islands) 

Sir Ghables Bussell. At sea. 

Mr. Cabteb. They did. That was their only mode, indeed, of tal 
them. There were no inhabitants originally on the Pribilof Island 

The President. It was the original mode of catching the sea 
take him at seaf 

Mr. Garter. It was the only mode by which they were origin 
caught. The weapon with which they were thus taken was the sp 

Senator Morgan. Mr. Garter, I understand that the statutes of 
United States claim the property in seaLi as against their own citiz 
as an absolute rightf 

Mr. Gabteb. Yes. 

Senator Moboan. They protect them by criminal, penal enactm< 

Sir Ghables Bussell. There is no statute that says anything al 
property in seals. 

Mr. Gabteb. There is a statute— it does not say anything abou 
but it has the effect. It is the effect of laws we are speaking aboui 

Senator Moboan. It forbids citizens taking seals at all, or hole 
any prox)erty in them. 

Mr. Gabteb. Tes. 

Senator Moboan. Suppose this Tribunal should hold that the Un 
States Government have no property in seals, either absolute or qi 
fled; then following that decision, would it be the moral duty of 
United States to repeal her statutes on that subject f 

Mr. Gabteb. No; I hardly think it would be. As a matte 
moral duty, I think the United States, notwithstanding such adeci; 
of this Tribunal, would be well justified in saying that to allow tl 
animals to be destroyed upon the high seas is an inhuman and 
barous practice which they, at least, would forbid, so far as they a 
do it. 

Senator Moboan. Suppose the United States should conclud 
repeal her laws on that subject; what would become of the sealsf 

Mr. Gabteb. The seals will disappear, whether she repeals her 1 
or not, if pelagic sealing is allowed to continue. It is not worth w 
to discuss — at least, I so think — as to what the fate of these seals 
be if pelagic sealing is permitted. Of course, following up the sug 
tion of the learned Arbitrator, we can easily see this; that the moD 
when from any cause it ceases to be remunerative to the United St 
and the lessees of the Pribilof Islands to maintain a watch over tl 
islands, they will leave the islands and give up the watch, and i 
moment, of course, the seals are gone; because they then will be i 
ject to the depredations of every marauder who chooses to go th 
They will go then as they have gone on the islands of thei Soutl 
Pacific. The moment the guard is taken from the Pribilof Islands, 
fate of the seals is fixed. 

I must finish this line of my argument by summarizing the con 
sions which I think I have establ^hed. They are: 
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First. The institution of property springs firom and rests upon two 
X^rime necessities of the human race: 

1. %e establishment of peace and order, which is necessary to the 
existence of any form of society. 

2. The preservation and increase ot the osefal products of the earth, 
in order to foruish an adequate supply for the constantly increasing 
demands of civilized society. 

Second. These reasons, upon which the institution of property is 
rCouuded, require that every useful thingy the supply of which is limited^ 
^ud which is capable of ownership, should be assigned to some legal 
^iud determinate owner. 

Third. The extent of the dominion which, by the law of nature^ is 
<^uferred upon particular nations over the things of the earth, is lim- 
i tied in two ways: 

X, They are not made the absolute owners. Their title is coupled 
tth a trast for the benefit of mankind. The human race is entitled to 
P3kx*ticipate in the enjoyment, 

. As a corollary or part of the last foregoing proposition, the things 
mselves are not given; but only the increase or usufruct thereofl 
think I will devoto the few remaining minutes before the hour of 
oumment arrives to the perusal of some authorities bearing upon 
se conclusions which are not in my written argument, but which I 
e had printed, and a copy of which I will hereafter deliver to my 
nds on the other side. 

he President. Are those the citations mentioned in our first sit- 
^, which were left out by the printer f 

f r. Garter. No, Mr. President, they are not those, but they are the 
t substitute that I have been able to make for them. QcRte a num- 
of citations have been sent to me from New York; but they do not 
lude that special list, although some of them may belong to it. 
ODhe President. Tou will never be able to make up that list again f 
r. Garter. No; I cannot reproduce that, but it is the best substi- 
I can furnish. It is composed, let me say, in part of quite a num- 
^s of authorities which I had thought less significant, and which I had 
^^^J^cted in making up that list. I have been compelled to use them in 
^^^^b.« preparation of this. I will read from Schouler, an American writer 
^"•^ the law of x>6r8onal property, and from his introductory chapter, 
l^^trtl: 



rior to aU positive inBtitntions exists the truth that to mankind belong the things 

^his earth as a gift from above. The right to acquire^ and to exercise dominion 

r these things ''to subdue" the earth, as it is said— is universally felt to be a 

ural right; while the corresponding desire of acquisition is one of the strongest 

'the human heart; — ^that which prompts the unlettered and undisciplined savage to 

^'^ Yonder and kill for the sake of {preedy spoils, but among a well ordered and refined 

P^^^Dle may be found the mainspring of civilization. Nor is the gift of external things 

*^ ^lie hnman race absolute and without limitation, for it is conceded to be something 

^:^^igned for beneficial use and not for wanton injury ; to be enjoyed and not to be 

|^\> ^sed. The inferior animals may minister to our wants ; else they should not be 

'^^^led and maimed by ns for mere pastime, or when the duty of selr-protection can 

^^SV)rd no reasonable excuse. The soil should be cultivated and improved as far as 

^^^sible — ^not ravished, laid waste, and left desolate, save where some terrible lesson 

^^ good to mankind may furnish a sufficient means of justification. Nature teaches 

^'^^ lesson doubly enforced by revelation, tiiat the right of the hnman race to own 

*^<^ exercise dominion over the things of this earth in successive generations carries 

7^'^h it a corresponding moral obligation to use, ei^jov, and transmit in due course 

Z^ the benefit of the whole human race, not for ourselves only or for those who pre- 

Sf^^d us, but for aU who are yet to come besides, that the grand purpose of the 

^-'Te^tior and Giver may be fully accomplished. 
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And from Oaulfield Herron, an English writer, in his ^'Introdncti^ 
to the History of Jurisprudence,^ Bk. I. eh. IV, p. 71: 

Property is tho right of nsine. The right of property is founded npon its bc= 
serviency'to the subsistence aod well-being of mankind. The institution of pr^ 
erty is necessary for social order. The exclusive appropriation of things is esseu^ 
for the full enjoyment of them. . . It is the principal fonndation of social impro ~- 
ment; it leads to the cultivation of the earth, the institution of government, ^^ 
establishment of justice. In the right of property Bentham inclnues four thin ^ 
1. The right of occupation; 2. The right of excluding others; 3. The right of ^ 
position ; 4. The right of transmission. 

The Arbitrators will perceive that these authorities fully suppoj 
what I have been endeavoring to lay down. 

I now reacl from De Bayneval, a French writer, in his work "On tb 
Law of Nature and Nations," Section 2, page 96: 

Property did not exist in the primitive state of the world, and it is no mor^ 
inherent in human nature than heredity. Originally men did not possess more tbai^ 
the animals possess to-day. The earth was common to all and belonged to no one* 
When agriculture became necessary for the sustenance of man, each was partial 
naturally to the earth which he had cleared bv the sweat of his brow, and which 
offered him the fruit and the recompense of his labor; whence the first idea of pres- 
ervation and property; whence also, the quarrels which the exclusive right must 
have caused upon the ground that it was invoked for the first time. These quarreb 
must have finally led to compromises; these compromises introduced the right to 
enjoy exclusively the earth wnich each had cleared and cultivated, and this is the 
most reasonable origin of property. It hns then been introduced for the mnimenance 
of peace among men. It has then been the principle of their union and social order. 

From John Peuford Thomas, an English writer, in his ^'Treatise on 
Universal Jurisprudence,'' ch. II, p. 25: 

All things belonged originally to mankind in common. The benign Oiver of aL 
giftst di<l nolMistribute them to some to the exclusion of the rest of the species. I~ 
the state of a community of things the first bodily '•ccupancy and use of so muc 
only as human wants from time to time required supplied the p1ac« of property. I^ 
the primitive state every man had a right not to be hindered from using whatev« 
land or produce he had appropriated to himself and he immediately wanted f« 
rational use, and the bestowment of bodily labour on a thing was the only mo^ 
of acquiring a positive title to it. Agriculture could not flourish, nor its fruits "^ 
improved or ripened into maturity. Ingcniiity was not sufficiently rewarded, d 1 
puten continually arose; the ingeuuity and industry of man were checked. P^ 
occupation by slow degrees communicated with the consent of man either expr^e 
or implied a right of appropriation; and the introduction of money has grt^a.^ 
extended it. The increased wants, improved agriculture, and valuable elegi 
of incipient civilization gave birth to the distinctions of property. 

[The Tribunal thereupon adjourned until Thursday, April 20, 
at 11.30 o'clock a. m.J 



TWELFTH DAY, APRIL ao^H, 1893. 

[The Tribunal convened pnrsaant to adjonrnment.] 

The Pbesidbnt. Mr. Garter, will you proceed! 

Mr. Oasteb. Mr. President, my ar^ment yesterday had a twofold 
character. It was designed, in the first place, to show that by the 
doctrines of municipal law everywhere accepted, the fur-seals were the 
property of the United States. In the next place, my purpose was, if 
there were any doubts concerning that conclusion arising out of differ- 
ences between the nature and habits of the seals and those of other 
animals in respect to which the question of property had been decided 
by the municipal law, to more particularly explain that the praper way 
to remove them was to look to the foundation upon which the institu- 
tion of property itself stood, and that if we should find that there 
^ere the same reasons for awarding to the United States property in 
the fur-seals as there were for awarding property in anything, the con- 
clusion would become, as it seemed to me, irresistible. With that 
^iew I engaged in an inquiry into the general foundations of the law 
^ property in order to show that property was not founded upon rob- 
^ry or force, or based upon any arbitrary distinctions, but that it was 
^^tablished for great social purposes and to satisfy great social neces- 
sities; that the earth was originally the common property of the race, 
^^d that the division of the face of the earth into distinct possessions 
^lotted to different nations, did not displace the right of mankind in 
^Qneral to an enjoyment of all the benefits of the earth: that the 
^tablishment of the institution of property, so far from displacing this 
5^ht, was really the principal means and the effective means, by which 
tnat right was worked out and made practicably available; that con- 
tinently the right of property, whether in nations or in individuals, 
^^8 subject to two limitations; the first was that it was not held by 
^ absolute title; that so far as any nation had more of a thing than 
y^ necessities required it held the superabundance subject to a trust 
^or the benefit of mankind. Second, that the use only of things is 
^Ven, not the stock, or principal thing; that that was to be preserved 
^^^ the benefit of future generations. I next endeavored to show that 
""^^se deductions from the law of nature were confirmed by the actual 
I^i^'actice and usage of mankind; that, although under municipal law 
^^ between individuals one could not call another to account for an 
^^tise of the right of property or for an attempt to destroy it, and there 
j^^re not generally laws for the correction of abuses of the law of 
J^operty by individuals, the motive of self-interest being sufficient for 
purposes of protection, yet there were, or might be, exceptional 
^s even in municipal policy, where there were dangers that indi- 
uals would abuse the right of property, in which the state would 
^^^vent that abuse ; that the practice of nations still further illustrated 
^^^ truth that the title to property was not absolute, and that wher- 
>r there was a nation in possession of a great bounty of Providence, 
B S, PT XII 12 \T\ 
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any sonrce of happiness and advantage to mankind, which it failed 
use for the benefit of mankind, other nations might assert a right 
interfere and take possession of it and tarn it to the general bene^ 
that the whole policy of the colonization by civilized states of t^ 
newly discovered regions of the globe was a constant illustration 
that truth and of that policy, and that it was defensible upon tLz 
ground and upon that ground alone. It is true that there have bee^ 
thousand excesses committed in the course of carrying out th^: 
policies of colonization. The excesses cannot be defended, but ^ 
policy itself is entirely defensible. 

These views, as it seems to me, respecting the origin and foundatic 
of property and the reasons upon which it stands ftiruish a true an 
suffi(;ieut answer, and the only sufficient answer, to rhe attacks « 
socialism upon the institution of property. They regard the institc 
tion of property as proceeding from great social necessities, and 
founded upon the nature of man himself, and consequently they assnsr 
the everlasting perpetuity of the institution. So long as the nature ^ 
man remains unchanged the institution of private property, the mo^ 
beneficent of all the fruits of civilization, will remain also. 

In the course of my observations on tne value which municipal 1^^ 
assigns to the preservation of pro])erty itself, I had occasion to recB. 
to an instance which I supposed the law of Admiralty funiisbe^ 
namely, in cases of salvage. I stated, what I supposed to be the la*^ 
that a salvor oh the high seas meeting with a ship that was absolutt^ 
disabled and unable to save itself by its own means and its ov^ 
resources, might take possession of it, even against the will of t ^ 
muster, and even though the master were himself the owner. One 
the learned Arbitrators (Lord Hannen) requested to befurnislie<l wi 
an authority upon that point. It was rather disturbing to me, I cc:* 
fess, to have a doubt suggested from such a source. 

Loid Hannen. I thought you were stating it too broadly; tL» 
was all. 

Mr. Carter. Yes; I was afraid I had stated it too broadly. I h^^^ 
no access here to books of reports either American or English, to asi-^ 
tain fully what has passed into judgment; but I did recur to one or t '^ 
text writers, and I have something upon that subject 'which may 
deemed pertinent. Prof. Parsons in his work u[>on maritime law, wli i 
is a book of recognized authority, he having been for many yearr* 
leading professor in the ]>rincipal law school of the United States (tl ■ 
of Harvard) says this, (page 204, Vol. II, *'Parsous on Shipping -j^ 
Admiralty"): 

It has been made a question whether, persons forcibly takini: pnsBession of a -^ 
sel against the will of the njaster can claim as salvors. But we think it mnaC^ 
obvious and certain that, on the one band, the master's reluctance or renistanc^ 
the saving of the property under his charge shouhl not bar the claims of ssilvurs. ^ 
rather enhance them, if their services were necessary, or in all reepecta meritor*'' 
and useful. But on the other hand his opposition would be a circumstance of g^^^" 
weight in determining whether their services were necessary or meritorioua. 



Sir Gh ABLES KussELL. I think that is not the case where the m\ 
is the owner. 

Mr. Garter. I think it is. Do yon mean to say that Prof. Par^^ 
does not so intend t 

Sir Gharles Russell. No; he is dealing with the case of therop 
sentative of the owner — the master, not the owner himself. 

Mr. Carter. What the case is, with which he is dealing I am un» ^ 
to say, not having access to any Reports; but the principle whiclt ^ 
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lays down is, that the reluctance of the person in charge of the prop- 
erty, his opposition to the taking of possession by the salvor, does not 
detract from the claim of the salvor, bnt rather enhances it; and if that 
be trae in reference to the master of the ship, I rather think it follows 
as a necessary consequence that it would be true even if he were the 
owner at the same time. If the owner of a vessel has the right to say 
to the salvors, ^' You must not take possession of it," he can commit 
that right to an agent. 

It will be my purpose now to endeavor to make an application of 
these views as to the grounds and reasons upon which the institution of 
property rests to the particular question which is before us. The gen- 
eral principles I have gone through at some length. I make no apology 
for going into them at that length ; for the question which this Tribunid 
is to try is a question of property as between nations. It is the first 
time, so far as I am aware, that any such question has been submitted 
to an international tribunal, or indeed to any tribunal at all; and the 
decision of it, therefore, requires a thorough investigation into the 
groands and reasons upon which the institution of property rests. 

In order to apply these views to the case before us it is necessary, of 
eourse, that we should have a more particular and precise view of the 
&ct8in relation to the fur-seals themselves; we should have a clear 
^o^ledge of the facts respecting their nature and habits ; the methods 
by which they are pursued and captured; the dangers which threaten 
^he existence of this species of animal, and the means which we can 
employ to avert those dangers. 

The Arbitrators will b^ in mind one of the general conclusions 
^I^ich I had reached in respect to the right of property was this: That 
^^ extended to everything which embraced these three conditions: First, 
^hat it was an object of utility and desire to man ; second, that the sup- 
ply teas limited^ that there was not enough for all; and third, that it 
^as capable ofexelvsive appropriation. 

^ow, first as to the utility of these animals. That is obvious and 
^^nceded. Every part of them is useful to man, their skins, their flesh 
^^d the oil which they afford; but their skins are the most useful part, 
^^ they iurnish a garment of great beauty and utility and which is 
^^^atly desired all over the globe. The extraordinary eagerness with 
^hich the animals are pursued is full evidence of their utility, and the 
^^eat prices which these skins bear in the market also evidences that 
*^^t so completely that I need not dwell upon it any further. 

Kext, as to their nature and habits. Where are we to go for our sources 
^^ information ujwn that topic. What is the evidence before this Tribu- 
?i^^ to which it can resort for the purpose of informing itself respecting 
Jtose facts t There are several classes of evidence. In the first place, 
^here is a large body of common knowledge in respect to animals, their 
^^ture and habits, which every intelligent person is supposed to pos- 
^^Bs, and all this may properly be appealed to. In the next place, there 
^^e the works of naturalists of recognized authority which may also be 
^Pl>ealed to, works, written in whatever language, by men who have 
^Ven attention to those studies to such an extent as to establish them- 
^^Ives as authorities upon the topics of which they treat. In the next 
^lace there are the reports of the Commissioners appointed under the 
^^xnns of the Treaty, which as will be perceived, from examining the 
^i^aty, are made evidence; and although the Commissioners could be 
l^rsonally cognizant of only a small part of the facts which it was ueces- 
^ary for them to learn, still their reports, and their opinions are made 
Evidence, not only in relation to facta which fell under their observa- 
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tion, but facts of which they gained their knowledge by snch meth 
as seemed to them suitable and best. Both the joint and seyeral repo 
are alike made evidence. I do not say they are made evidence of eq 
valne, but they are both made evidence for the information of 
TWbuTial. 

Besides that, we have, from each side, a very large number of dexx:^. 
tions of witnesses whose testimony has been taken, ex parte^ of cou 
because there was no opportunity for cross-examination; but nev 
theless they are a source of information of the character of testimom':^, 
the best which the nature of the case admits of; and both parti^^s 
have resorted to them. Upon two of those desciptions of evidence ^ 
have an observation to make as to their relative and comparat/w^^ 
utility and trustworthiness before this body. First let me speak £^ 
reference to the depositions of the witnesses. These will be found, O^ 
a certain extent concurring, and to a certain extent, conflicting. Th^t.^ 
are the depositions of witnesses whose characters, stations and app 
ent trustworthiness are very different. We have some of great inte 
ligence, and' supposed impartiality, who have had opportunities 
observing the habits of these animals; and among these may 
mentioned the various agents of the United States, and of the lesse 
of the United States, who have lived upon these islands for years an_ 
made the seals a subject of observation. Obviously the testimony 
those men, intelligent observers, is entitled to very great weight 
the next place there are depositions of other witnesses who have visi 
the islands for other reasons, but have had means of observation, n 
so extensive as those to whom I have alluded, but still good means 
observation; and their evidence is also of considerable weight Th 
we have the evidence of a great number of what I may call comm 
witnesses — the Indians, the Aleuts, the natives on the islands; t 
Indians along the shore; the Indians and whites engaged in pela 
sealing. There are depositions in multitude from persons of that ch 
acter and description. Their opportunitiess for observation are go(^ 
The trouble about them is that they do not practice much care 
expressing themselves; and their trustworthiness is by no means 
good as the witnesses which I have before mentioned. We know tlm. 
they belong to a class whose characters, interests, and habits do n> 
furnish the strongest assurance that they are speaking the truth; om 
therefore the testimony of such witnesses must be taken with a oonsm 
erable — a very great—degree of caution. 

In the British Counter Case will be found various affidavits tendi 
to show that certain persons whose affidavits were given in the G 
of the United States were not correctly reported by the persons w" 
took their affidavits; statements by them that ihey did not say thim 
which were imputed to them ; and those impeaching evidences go v 
far, necessarily, to discredit those witnesses. Where it is shown t 
a witness has made two different statements at two different times^. 
does not show, indeed, which one of the statements is true, or whet 
either of them is true, but it does show that that witness is not to 
credited. The number of the instances, however, in which the t 
mony of witnesses on 'the part of the United States has been succ^^ 
fully impeached on those grounds is comparatively small. The g: 
bulk of the testimony remains unimpeached. 

The value of testimony of this character depends very largely u 
whether the side against which it is, or is sought to be, used, has 
any opportunity of scrutinizing it, and of impeaching it in the vari 
ways in which the testimony of a witness can be impeached. 





ORAL ABGUME17T OF JAMES 0. CARTER, ESQ. 181 

passes that ordeal, that is one very considerable circnmstance in its 
favor, and it may be the more properly relied upon if it has success- 
fdlly passed such an ordeal as that. All the testimony of this character, 
or substantially all, upon which tue Goverument of the United States 
relies has been freely and fully submitted to Great Britain and its accents 
for the purposes of criticism and impeachment. The testimony on the 
part of Great Britain of the same character, however, has never been 
submitted to us. I have already remarked in speaking upon one of the 
motions made at the preliminary hearings before the Tribunal of the 
inequality to which the United States was subjected in that particular. 
I have remarked upon the plain and obvious advantages which Great 
Britain enjoyed in the way of refuting, criticising and impeaching the 
testimony of our witnesses. I have now to say, in view of the circum- 
stance that ours was freely submitted to them, and that they chose^ 
without any good reason, to reserve theirs from our criticism, that ours 
is entitled to the greater credit wherever they come in conflict. 

So much for the testimony of these witnesses. I am not going to 

criticise them in detail because I have not the time. That work will 

be done by another. But I have something to say in reference to the 

comparative merits of these joint and several reports of Commissioners. 

Senator Morgan. Mr. Garter, is there any motion to exclude that 

P^rt of the testimony in the British Counter Case — on the ground that 

it; ought to have gone into the Casef 

Mr. Cabtes. Ko; we have made none. Ko motion of that kind is 
P^ade. I have pointed out the difOiculties which would attend the mak- 
^^*S of such a motion; the embarrassing results which success upon 
^Ueh a motion would lead to; and the flnal conclusion of the counsel 
for the United States that they would, on the whole, accept that tes- 
•-^naoiiy, and deal with it — with its weight, its credibility and its trust- 
worthiness — by bringing to bear upon it the considerations which 1 
?^Ve now mentioned. In commenting upon its weight and trustworth- 
iness before this Tribunal, we shall rely upon the circumstance that 
^'^i* testimony of this sort was submitted to our opponents and they 
^^refully reserved theirs from our attack. 

_ ^s to these Reports: What was the purpose for which these Joint 
V'Onamissioiiers were appointed! I have spoken to that point already 
r]^ ^hat I said upon the argument of the motion to which I have 
^^terred. The idea was originally suggested in the scheme of settle- 
^**^tit which Sir Julian Pauneefote proposed to Mr. Blaine. 
Senator Morgan. You mean the draft convention f 
Air. Cabteb. That draft convention, in 1890. The suggestion came 
mi Sir Julian Pauneefote that the two Governments were not agreed 
to what the facts were in reference to seal life, and the modes by 
^hich the seals were pursued upon the sea and upon the islands. His 
y^otion was that if they were agreed upon the facts it would probably 
^^ easy to settle the controversy by a convention, and that the proper 
^^virse was to make an attempt to arrive at an agreement upon the 
^^C5ts by appointing men of intelligence, men of science — in one word 
^^^erts — whose testimony could be trusted; make them joint commis- 
^oners, send them out to the islands; have them make an investiga- 
^on of all the facts connected with seal life and the methods by which 
^^als were pursued, and report the facts and report what in their opin- 
*oji would be proper regulations designed to preserve the seals from 
^^termination. The idea, therefore, assumed that these joint commis- 
sioners were persons who were entirely to be trusted — trusted as to 
intelligence^ as to their impartialit}'^, as to their scientific attain- 
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ments, and as to all qualities which serve to recommend the opinions of 
men. They were to be a commission of experts. 

My learned friend, Sir Charles, made the observation while he was 
speaking upon the motion referred to that it did not appear to him 
that there was any particular sanctity connected with the reports of 
these Joint Commissioners. I beg leave to differ with him upon that 
point. There was a great deal of sanctity — using that word in the 
sense of importance — attached to them. It was supposed that these 
Joint Commissioners would ftirnish these two Governments with the 
absolute truth upon the questions which they were appointed to exam- 
ine and that they would so furnish them with the truth that there 
would be no difticulty in reaching an adjustment of the controversy by 
the establishment of regulations designed to preserve the seals. 

That was the view upon which these Joint Commissioners were 
apiK)iuted; and we have their reports here. These gentlemen were 
all of them men of the highest character. They were all of high 
attainments and perfectly competent to make a thorough investigation 
of the questions submitted to them and to ascertain the truth and 
make that truth apparent in their reports. The Commissioners on the 
part of the United States adopted that view of their functions. They 
conceived that they had nothing to do with differences between tbet 
two Governments; that the question whether the United States had m 
superior claim or right to that of citizens of other nations to the seal^ 
was something with which they had no concern; that the question 
whether the citizens of other nations had the right to pursue the seals 
on the high seas was a question with which they had no concern; tha^ 
the only point which they were to investigate was what methods mnsm 
be pursued in order that the race of fur seals might be preserved frocr 
extinction. In other words, they looked upon the question, not froi~ 
the point of view that here are different nations both of them capabLl 
of reaching the seals, the United States capable of reaching them o 
land, and other nations capable of reaching them on the sea, and thaa 
there was no common authority to control those rights — ^not from th^ 
point of view; they looked upon it as if the whole world were o\t > 
country, and as if all mankind had the same interest in the questioi 
and the only thing to be ascertained was what measures were neces 
sary in order to preserve the seals, leaving the question as to whethei 
those measures might be agreeable to the views of different countries 
to be settled by diplomatic agencies which had power over sued 
questions. 

This is what the Commissioners of the United States say as to what 
they conceive to be their functions, (page 315 Case of the United 
States) : 

Desiring to remove every obstacle in the way of the immediate consideration of 
this subject, the Question of the formality of the Conference was waived on oar 
side and the formal meetings of the Commissioners in Joint Conference began on the 
afternoon of February 11, at the Department of State. 

Mr. Joseph Stanley-Brown was selected as the secretary of the Joint Commission 
on the part of the United States, and Mr. Ashley Froude on the part of Great Britain. 
In determining the nature of the Conference it was agreed that in order to allow of 
the freest possible discussion and presentation of views, no fonnal record of the pro- 
ceedings should be kept and that none but the four members of the Commission 
should be present during its deliberations. In further attempt to remove aU restric- 
tions upon the fullest expression of opinions during the Conference, it was agreed 
that in our several reports no reference to persons, as related to views or opinions 
expressed by members of the Commission during the Conference, should be made. 

Meetings of the Joint Commission were held almost daily from the 11th of Feb- 
ruary until the 4th of March, on which day the Joint report was signed and the 
Conference adjourned aine die. 



I 





ORAL AKGUMENT OF JAMES 0. CAKTER, ESQ 183 

£ar]y in the progress of the Conference it beciime evident that there were wide 
differencee of opinion, not only as to conclnsions, but also as to facts. It seems 

E roper here to refer briefly to the attitude of the Commissioners on the part of the 
United States or to the standpoint from which thpy endeavored to consider the 
qaestions involved. 

The iostmctions under which we acted are contained in Article IX of the Arbi- 
tration Convention, and, as far as relates to the nature of the inquiry, are as follows : 
''Kach Government shall appoint two Commissioners to investigate ccmjointly 
'With the Commissioners of the other Government all the facts having relation to 
seal life in Bering Sea, and the measures necessary for its proper protection and 
preservation . *' 

This sentence appears to be simple in its character and entirely clear as to its 

leaning. The measures to be recommended were such as in our judgment were 

^ceseary and sufiQcient to secure the proper protection and preservn'tiou of seal life. 

^ith qnestions of international rights, treaty provisions, commercial iiiteiestn, or 

itical relations we had nothing to do. It was our opinion that the conHideriition 

>T the Joint Commission ought to have been restricted to this phase of the question, 

o clearly put forth in the agreement under which the Commission wan orirauized, 

.xici so evidently the original intent of both Governments when the investij^ution 

wajK in contemplation. 

Had the preservation and perpetuation of seal life alone been considered, as wns 

r|i:ed by us, there is little doubt that the Joint report would have been of a ninrh 

tore satisfactory nature, and that it would have included much more than a nn-re 

literation of the now universally admitted fact that the number of sealH on and 

•qnenting the Pribilof Islands is now less than in former years, and that the hand 

wf man is responsible for this diminution. 

That our own view of the nature of the task before us was not shared by our crd- 
^ai^nes representing the other side was soon manifest, and it became clear that no 
ort of an a^i^ement sufficiently comprehensive to be worthy of conRid«'^ation and 
t the same time definite enough to allow its consequences to be thought out. could 
reached by the Joint Commission unless we were willing to surrender absolutely 
^nr opinions as to the effect of pelagic sealing on the life of the seal herd, which 
^^pinions were founded upon a careful and impartial study of the whole question, 
:^ xivolving the results of our own observations and those of many others. 

Under such circumstances the only course open to ns was to decline to accede to 
^^ny proposition which failed to offer a reasonable chance for the preservation and 
_K3^<>tection of seal life, or which, although apparently looking in the right direction, 
^^0vaSy by reason of the vagueness and ambiguity of its terms, incapable of dotiuite 
:^ sterpretation and generally uncertain as to meaning. In obedience to the renuire- 
^^aients of the Arbitration Convention that ''the four Commissioners shall, so far as 
^^hey may be able to agree, make a joint report to each of the two Government^,'' 
"^he final output of the Joint Commission assumed the form of the joint report sub- 
:xnitted on March 4^ it being impossible in the end for the Commissioners to auTce 
^sipon more than a single general proposition relating to the decadence of seal life on 
^be Pribilof Islands. It therefore becomes necessary, in accordance with the further 
v>rovision of said Convention, for us to submit in this, our separate report, a tolera- 
bly full discussion of the whole question, as we view it from the standpoint referred 
^o above as being the only method of treatment which insures entire independence 
^>f thought or permits a logical interpretation of the facta. 

Bat the British Gonimissioners took an entirely different view of their 
:iiinction8. Their view was that this herd of seals having its home on 
iihe Pribilof Islands, certain superior advantages and facilities were 
enjoyed by the Government of the United States for taking them on 
the Islands; that, on the other hand, the seals were during a large 
part of the year in the high seas, where they could be pursued by the 
citizens of other nations; that under these circumstances the citizens 
of other nations had the same right to pursue them on the sea that the 
United States had to take them on the land, and that their function 
and office was to contrive such regulations consistent with that sup- 
position of respective national rights as would best tend to preserve 
the seals. That view is manifest all over their report; but I will read 
a section or two which serves to bring it out very clearly; beginning 
with Section 123 found on page 20 : 

123. Besides the general right of all to hunt and take the fur-seal on the high seas, 
there are, however, some special interests in such hunting, of a prescriptive kind, 
Waang fram nse and immemorial custom, such aa thoM oi Wl« ^^'n»AA.N«)&^ ol^^ 
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PribTloff IslandB, and of the inhabitants of the Aleutian Islands, of Soath-eastern 
Alaska, of the coast of British Columbia, and of the State of Washington. There 
are also rights dependent on looal position, such as those of the Governments possess- 
ing the breeding islands and those controlling the territorial waters in or adjacent 
to which the seals spend the winter half of the year. Snch rights do not, however, 
depend on position only, but also on tbe fact that the seals necessarily derive their 
sustenance from the fish which frequent these waters, which, if not thus consumed 
by the seals, would be available for capture by the people of the adjacent coasts. 
The rights of this kind which flow from the possession of the breeding islands are 
well known and generally acknowledged, but those of a similar nature resulting 
from the situation of the winter home of the seal along the coast of British Colum- 
bia have not till lately been fully appreciated. 

124. Referring more particularly to the Pribyloff Islands, H must perhaps be 
assumed that no arrangement would be entertained which would throw the cost of 
the setting apart of these islands as breeding grounds on the United Stiites Govern- 
ment, together with that of the support of some 300 natives. 

It may be noted, however^ that some such arran^ment would offer perhaps the 
best and simplest solution of the present conflict of interests, for the citizens of the 
United States would still possess equal rights with all others to take seals at sea, 
and in consequence of the proximity of their territory to the sealing grounds, they 
would probably become the principal beneficiaries. 

125. Any such disinterested protection of breeding islands either by Russia or the 
United States would possess the extreme simplicity of being entirely under the con- 
tiol of a single Government, whereas in every other project it becomes necessary to 
face the far more di£Qcult problem of international agreement to some code of regu- 
lations involving an accompanying curtailment of rights. In other words, any such 
arrangement must be viewed either as a concession of certain rights on the high 
seas, or a concession of peculiar rights devolving from territorial possession of the 
breeding islands of the seal, made in each case for the purpose of inducing equiva- 
lent concessions on the other side in the common interest. 

126. For practical purposes, the main consideration is that any scheme of meas> 
ures of protection shall absolutely control, so far as may be necessary, any and every 
method of taking seals ; and from industrial considerations, and in order properly t» 
determine on reciprocal concessions, it is pecessary to assume some ruling principle 
in accordance with which these shall be governed, and such may be found, in a rouglx 
way, in postulating a parity of interests as between pelagic sealing and sealing on 
the breeding islands. This would involve the idea that any reflation of the fishery, 
as a whole, should be so framed as to afford as nearly as possible an equal share in 
benefit or proceeds to these two interests. 

There we see the views npon which the Commissioners on the part of 
Great Britain proceeded. They conceived that, here was a conflict 
between the rights of nations, which mnst be taken into account in any 
consideration of measares necessary to the preservation of the seals, 
because that conflict between the different rights of nations could not 
be settled by any scheme of regulations which would in effect take away 
the supposed right of one nation. In their view the seals must perish 
before that could be done; and they conceived that they should postu- 
late a parity of interest between the United States Government having 
the control of the breeding places, and the pelagic sealers who could 
pursue them at sea. All their investigations, their opinions and their 
reports are made upon that basis. In other words, they conceived them- 
selves to be in charge of the interests of pelagic sealing^ then, for the 
most part, represented by Canada. 

They conceived themselves to be in charge of that interest, and bound 
to defend it; and consequently their report will be found to be from one 
end to the other a defence of the interest of pelagic sealing. That is 
the character of it. I do not mean to complain of this, or to urge it 
against those distinguished gentlemen who were the authors of tiiis 
report as any piece of unfairness. I only state the fact that that was 
their conception of their duties, and that we must take that fact into 
account in considering their report. And this is a pretty decisive fact 
In what category does it place them f It makes them partisans at once, 
just as much a8 my learned friends on the other side are. They are 
defending, from beginning to end, the int-erest of pelagic sealers. 



OBAL ABGUMEKT OF JAME8 C. OABTER, ESQ. 185 

How does that operate on the measure of confldenee wliicb this Tri- 

l>niial should place in their conclusions f It is entirely destructive of it. 

Xliat is the simple result. It is destructive, except to a very limited 

e:x:tent Where these gentlemen speak and testify as to facts which 

tliey say fell under their personal observation, they are to be treated as 

^w^itnesses to those facts of the most unimpeachable character^ but, 

nevertheless, witnesses testifying under a strong bias. Where, on the 

otlier hand, they i^roceed to give us tbeir opinions as to what the facts 

are, Buch opinions are to be discarded altogether as being the opinions 

of^ not impartial, but of partisan observers. They are like the opinions 

of oouDsel, and they differ in no respect from them. 

That, I venture to say, was an entirely erroneous construction of their 

duties as marked out by the treaty. The conception of the treaty was 

that the opinions of these gentlemen as to facts, should have the high- 

^t value and should prove the existence of the facts themselves quite 

independently of the question as to whether they had actually observed 

the facts themselves. What the two Governments wanted to know was 

what the facts were. They sent these Commissioners there to inquire what 

the facts were. Of course they could not ascertain them all, or but a very 

fniall part of them, by personal observation. They were sent, to make 

ioqairies, and to communicate to the two Governments concerned the 

^ults of their inquiries upon questions of fact, and, therefore, their 

opinions were designed to be — and, if they acted in accordance with this 

conecption of their functiona, would justly be — good evidenceof the facts. 

They were to make joint inquiries too: but I would not draw a very 

do^Q line between the methods by whicn they gained their information, 

whether by joint, or by separate inquiry. 

^f they had the proper conception of their functions, their opinions, 
dra^n from the best sources which were open to them, as to the facts 
^^^ as to the measures necessary for the preservation of the fur-seal, 
wonld be regarded as evidence, and evidence of the highest character; 
but; ji all depends upon the question whether they were acting impar- 
tiall^j and whether they were acting in accordance with that conception 
of tleir duties under which they were appointed. 

I^lie PBE8IDENT. In point of fact they made separate observations, 
did they not! 

M^r. Carter. Oh yes; they did make separate observations. Of 
<^Ur8e the general intent of the treaty undoubtedly was that these 
observations were to be joint. If both sets of Commissioners had acted 
IB accordance with that conception of their duties which is marked out 
in the treaty, I do not think any serious differences would have arisen 
between them upon facts which they did not jointly investigate. 

With these observations concerning the relative weight which is to 
^assigned to the reports of the Commissioners, I proceed to state the 
facts in reference to the nature and habits of the seals; and for that 
Purpose I shall employ the report of the American Commissioners; for 
it states them with the greatest precision, with the greatest apparent 
impartiality; and I think it will be found that that statement of facts 
thus made by them is abundantly established by the testimony in the 
Case. 

The President. Do yon intend to make your observations in regard 
to the parts in which both sets of Commissioners were agreed, or do you 
Uitend to make them merely as to the American observations Y 

Mr. Carter. I now take the American observations — the report of 
^ae American Commissioners as to the nature and habits of the fur-seal 
^ showing what the fact is. 
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Tbe President. Without noticing what the British Commissioners 
concur in Y 

Mr. Carter. Without noticing whether the British Commissioners 
concur or not. 1 shall point out presently that the British Commis- 
sioners, although their report contains a multitude of doubts as to 
whether this or that is true, of conjectures that this or that other 
thing may be true, yet when you come to see whether they really dis- 
sent trom this statement of facets by the American Commissioners, the 
dissent will be found to be very inconsiderable. 

Now to show the facts as to the lite- history of the fur-seal, I read 
from the report of the American Commissioners: 

1. The Northern far-seal (Callorhinus ursinva) is an inhabitant of Bering Sea aod 
the Sea of Okhotsk, where it breeds on rocky islands. Only four breeding colonies 
are known, namely, (1) on the Pribilof Islands, belonging to the United States; (2) 
on the Commander Islands, belonging to Russia; (3) on Kobben Reef, belonging to 
Russia, and (4) on tbe Knrile Islands, belonging to Japan. The Pribilof and Comman- 
der Islands are in Bering Sea: Robben Reef is in the Sea of Okhotsk near the island 
of Saghalien, and the Knrile islands are between Yezo and Kamchatka. Tbe species*....^^ 
is not known to breed in any other part of the world. The fur-seals of Lobos Islam' 
and the south seas, and also those of the Galapagos Islands and the islands off Lowei 
California, belong to widely different species and are placed in different genera froi 
the Northern fur-seal. 

2. In winter the fur-seals migrate into the North Pacific Ocean. The herds froi 
the Commander Islands, Robben Reef, and the Knrile Islands move south along tl^^^ 
Japan coast, while the herd belonging to the Pribilof Islands leaves Bering S^ b 
the eastern passes of the Aleutian chain. 

3. The fur-seals of the Pribilof Islands do not mix with those of the Command* 
and Knrile Islands at anv time of the year. In summer the two herds r«'ma ^^ft 
entirely distinct, separated by a water interval of several hundred miles; and 
their winter migrations those from the Pribilof Islands follow the American coi 
in a southeasterly direction, while those from the Commander and Kurile Islan 
follow tbe Siberian and Japan coasts in a southwesterly direction, the two her-i 
being separated in winter by a water interval of several thousand miles. TV 
regularity in the movements of the different herds is in obedience to the well kno^ 
law that migratory animals follow definite routes in migration and return year aj 
year to the same places to breed. Were it not for this law there would be no such thL 
as stability of species for interbreeding and existence under diverse physiograpf 
conditions would destroy all specific characters.^ 

The x>elage of the Pribilof fur-seals differs so markedly from that of the Co-: 
mander Islands fur-seals that the two are readily distinguished by experts, and hi^ 
very different values, the former commanding much higher prices than the latter 
the regular London sales. 

4. The old breeding males of the Pribilof herd are not known to range much soi 
of the Aleutian Islands, but the females and young appear along the American ea: 
as far south as northern California. Returning, the herds of females move noi 
ward along the coaats of Oregon, Washington, and British Columbia in Janua^] 
February, and March, occurring at varying distances from shore. Following 
Alaska coast northward and westward they leave the North Pacific Ocean in Ju: 
traverse the eastern passes in the Aleutian chain, and proceed at once to the Pribi 
Islands. 

5. The old (breeding) males reach the islands much earlier, the first coming 
last week in April or early in May. They at once land and take stands on the ri 
eries, where they await the arrival of the females. Each male (called a bull) aele* 
a large rock on or near which he remains until August, unless driven off by stronj 
bulls, never leaving for a single instant night or day, and taking neither food 
water. Both before and for some time after the arrival of the females (called co^ 
the bulls fight savagely among themselves for positions on the rookeries and 
possession of the cows, and many are severely wounded. Ail the bulls are loca' 
by June 20. 

■ The home of a species is the area over which it breeds. It is well knowm^ 
naturalists that migratory animals, whether mammals, birds, fishes, or membe 
other groups, leave their homes for a part of the year because the climatic conditio 
or the food supply become unsuited to their needs ; and that wherever the hom.4 
a species is so situated as to provide a suitable climate and food supply througls 
the year such species do not migrate. This is the explanation of tne fact that 
Northern fur-seals are migrants, while the fur-seals of tropical and warm 
jAtitudea do not migrate. 
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bachelor seals (liollosohickie) beffin to arrive early in May, and larg^ nnm- 
m the hanllng grounds by the end of May or first week of Jnne. 
Bgin to leave the islands in Noyember, but many remain into December or 
and sometimes 'into February. 

cows begin arriving early in Jane, and soon appear in large schools or 
nmense nambers taking their places on the rookeries each flay between the 
ad end of the month, the precise dates varying with the weather. They 
about the old bulls in compact groups called harems, 
renis are complete early in July, at which time the breeding rookeries attain 
Limum size and compactness. 

cows give birth to their young soon after takine their places on the harems 
ter part of Jnne and in July, but a few are delayed until August. The 
gestation is between eleven and twelve months. 

igle young is bom in each instance. The young at birth are about equally 
8 to sex. 

I act of nursing is performed on land, never in the water. It is necessary, 
, for the cows to remain at the islands until the young are weaned, which 
til they are four or five months old. Each mother knows her own pup aud 
leruiit any other to nurse. This is the reason so many thousand pups starve 
on the rookeries when their mothers are killed at sea. We have repeatetlly 
Ing cows come out of the water and search for their young, often traveling 
.ble distances and visiting' group after group of pups be&re finding their 
1 reaiching an assemblage of pups, some of which are awake and others 
le rapidly moves about among tnem, sniffing at each, and then gallops off 
ct. rhose that are awake advance toward her with the evident purpose of 
but she repels them with a snarl and passes on. When she finds her own 
es it a moment, turns partly over on her side so as to present her nipples, 
Dtuptly begins to suck. In one instance we saw a mother carry her pup 
atance of fifteen meters (fifty feet) before allowing it to nurse. It is said 
::ows sometimes recognize their young by their cry, a sort of bleat, 
n alter birth the pups move away from the harems and huddle together 
^n]ie, called ''pods , along the borders of the breeding rookeries and at 
bance from the water. The small groups gradually unite to form larger 
rhich move slowly down to the water's edge. When six or eight weeks old 
begin to learn to swim. Not only are the young not bom at sea, but if soon 
h they are washed into the sea they are drowned. 

> fur-seal is polygamous, and the male is at least five times as large as the 
As a rule each male serves about fifteen or twenty females, but in some 
nany as fifty or more. 

s act of copulation takes place on land, and lasts from five to ten minutes. 

he cowB are served by the middle of July, or soon after the birth of their 

hey then take the water, and come and go for food while nursing. 

ay young bulls succeed in securing a few cows behind or away from the 

harems, particularly late in the season (after the middle of July, at which 

regular harems begin to break up). It is almost certain that many, if not 

the young cows are served for the first time by these young bulls, either on 

Dg grounds or along the water front. 

lulls may be distinguished at a glance from those on the regular harems by 

nnstanoe that they are fat and in excellent condition, while those that have 

' three months on the breeding rookeries are much emaciated and exhausted. 

ig bulls, even when they have succeeded in capturing a number of cows, 

iven from their stands with little difficulty, while (as is well known) the 

on the harems will die in their tracks rather than leave. 

) cows are believed to take the bull first when two years old| and deliver 

i pup when three years old. 

Is first take stands on the breeding rookeries when six or seven years old. 

is they are not powerful enough to fight the older bulls for positions on the 

rs when nursing regularly travel long distances to feed. They are frequently 
3 hundred or one hundred and fifty miles from the islands, and sometimes 
r distances. 

) food of the fur-seal consists of fish, squids, crustaceans, and probably 
US of marine life also. (See Appendix E.) 

> great m^jorit^ of cows, pups, and such of the breeding bulls as have not 
one, leave the islands about the middle of November, the date varying con- 
with the season. 

t of the non-breeding male seals (hoUnsohiokie), together with a few old 
tiain until January, aud in rare instances until February, or even later. 
i far-seal as a species is present at the Pribilof Islands eight or nine months 
■ar. or from two-thirds to three-fourths of the time, and uv. \ii\Vd ^va\/sr^ 
s aojio^ the entire year. The breeding 'bnHa axrWe oaxVi^X %sA T«i&»t:nk 
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continaonBly on the islands about fonr months; the breeding cows remain abont sii 
mouths, and part of the non-breeding male seals about eignt or nine months, and 
sometimes throu(;hout the entire year. 

22. During the northward migration, as has been stated, the last of the body or 
herd of furseuls leave the North Pacitic and enter Behring Sea in the latter part of 
June. A few scattered individuals, however, are seen during the snmmer at various 
points along the Northwest Coast; these are probably seals that were so badly 
wounded by pelagic sealers that they could not travel with the rest of the herd to 
the Pribilof Islands. It has been alleged that youn^ furseals have been found in 
early summer on several occasions along the coasts ot British Columbia and south- 
eastern Alaska. While no authentic case of the kind has come to our notice, it 
would be expected from the large number of cows that are wounded each winter and 
spring along these coasts and are thereby rendered nnable to reach the breeding 
rookeries and mnst perforce give birth to their young — perhaps prematurely — 
wherever they may be at the time. 

23. The reason the Northern fur-seal inhabits the Pribilof Islands to the exclusion 
of all other islands and coasts is that it here finds the climatic and physical condi- 
tions necessary to its life wants. This species requires a uniformly low temperature 
and overcast sky and a foggy atmosphere to prevent the sun's rays from injuring it^ 
during the long summer season when it remains upon the rookeries. It requires aim 
rocky beaches upon which to bring forth its youn^. No islands to the northward o: 
southward of the Pribilof Islands, with the possible exception of limited areas or 
the Aleutian chain, are known to possess the requisite combiuation of climate an 
physical conditions. 

All statements to the. effect that fur-seals of this species formerly bred on t 
coasts and Islands of California and Mexico are erroneous, the seals remaining the 
belonging to widely different species. 

Their migrations as described in this report are roughly represent^^sd 
on this map {indicating on map). When they leave the Pribilof Islan^^fs 
in the autumn to go on their Southern migration they take this genec^^j 
course (indicating) to the coast of California and, comparatively spea^^k- 
ing, widely disperse; on their return, following a course nearer t^^itc 
shore, they pass through the Eastern passes of the Aleutian chc^xxi 
back to the Pribilof Islands (indicating on map). 

The President. You mentioned that they pass nearer the coast o'n 
their return. Do you mean that they follow the territorial waterst 

Mr.GABTEB. Do you mean by "territorial waters'' within three miXofi 
of the shore Y 

The Pbesidbnt. Yes. 

Mr. Gabteb. I believe never. Scattered seals may occasionally 
in, but as a herd, never, I think, so near the shore as that. When tl 
go through the passes of the Aleutian Chain — those narrow pass^i 
very likely they pass within that distance of the shore. 

Senator MoBaAN. I think, Mr. Carter, there is some testimony^ ^ 
show the fur-seals sometimes have entered and been captured in "•^^ 
Straits of San Juan de Fucca. 

Mr. Cabteb. Oh, yes; there is a great deal of suggestion here 
there in the Case and Counter Case of Great Britain, evidence 
conjectural character, that seals visit this place, and haul out at 
place, and breed on other places than the Pribilof F^lands; but I 
taking now, as correctly representing the facts as established by 
evidence, the report, the views, of the American Commissioners 
feel tolerably certain that when their report comes to be compared 
the evidence, and when all the evidence is thoroughly sifted, it wi] 
found that their statement will stand in the main as a truthful 
accurate account. 

Senator Mobgan. Is their statement based upon the same evid--^^^ 
that this Tribunal has to consider, or is it based upon facts which iare 
come to their knowledge as experts f 

Mr. Cabteb. Upon both sorts of evidence. Their statements tare 
the cliaracter of evidence. They were ai)pointed for the purpo/90 of 
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ing theii* opiuions upon these questions and their opinions, from 
atever soarces derived, are therefore evidence of the facts which 
^y state. They are original evidence of the fact which need not be 
tber substantiated. At the same time they are substantiated by 
> ^eat weight — ^as we think the overwhelming weight — of the testi- 
ny which is before this Tribunal. 

Senator Mobgan. Suppose the same effect is conceded to the report 
tlie Commissioners on behalf of Oreat Britain? 
MCr. Cabteb. I have had occasion already to observe that so far as 
) opinions of those commissioners go as to facts, so far as their state- 
^nte purported to be based upon other observations than their own, I 
ve submitted grounds and reasons which lead me to the belief, and I 
ink will lead the Tribunal, or should lead the Tribunal, to the belief, 
at those statements are not to be taken where they conflict with the 
aitements of the American Commissioners. 

The Pbesident. Do you take the opinions of the American Com- 
Issioners as evidence? 
IMr. Cabteb. I do. 

^he Pbesident. And you reject the British opinions as evidence? 
3Ir. Cabteb. I do, in general; and that for the reasons stated, that 
^ opinions of the American Commissioners have been formed in pur- 
.ance of the duties imposed upon them by the terms of the treaty, 
t d in accordance with that conception of their functions which is con- 
ined in the treaty; and the views of the British Commissioners are 
«ed upon a different conception. 

That is all I purpose to read at present from this report. It gives a 
>)eral description of the nature and habits of this animal, the condi- 
'HB of seal life upon the islands and the facts attending the migra- 
ns of the seal. 

^^here are some further matters of fact in addition to these which I 
^ire to lay before the Arbitrators, and for this purpose I read some 
ktements in our argument which we conceive to be clearly established. 

^irst. In addition to the climatic and physical conditions above enumerated as 
-^asary to render any pla'ce suitable for a breeding ground for the seals, exemption 
^ hostile attack or molestation by man, or other terrestrial enemies, should be 
luded. The defenceless condition of these animals upon the land renders this 
^rity indispensable. If no terrestrial spot could be found possessing the favor- 
^ climate and physical requirements above mentioned, and which was not at the 
^Q time exempt from the ani*egulated and indiscriminate hostility of man, the race 
ttld speedily pass away. 

^^cond. The mere presence of man upon the breeding plaoe» does not repel the 
1h, nor operate unfavorably upon the work of reproduction. On the contrary, the 
'^ence of man and the protection which he alone is capable of affording, by keep- 
off marauders, are absolutely necessary to the preservation of the species in any 
^^iderable nnmbers. 

t*liat Statement is, of course, substantiated by what we know respect- 
^ the numbers of seals of similar character in the South Seas. In 
'*iier periods they existed in great multitudes.- Not however being 
>tected upon the breeding places by man they were visited by ves- 
^ fitted out for their capture and were very speedily destroyed. 

^Xiird. If man invites the seals to come upon their chosen resorts, abstains from 
^ghtering them as they arrive, and cherishes the breeding animals during their 
i^ nm, they wiU as contidingly submit themselves to his power as domestic animals 
wont to do. It then becomes entirely practicable to select and separate from 
^ herd for shinghter such a number of non-breeding animals as may be safely taken 
^^ont encroaching upon the permanent stock. 

^that statement, if disputed would be abundantly proved by the evi- 
nce. We know, of couise, from the experience upon these islands 
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that the mere presence of man doea not repel the seals at all. Th^ 
«ome ap and land upon those islands with perfect coa&dence that th^ 
will not be disturbed. After they arrive there it is entirely posaib^ 
for man to separate &om the berd the non-breeding males. They ^ 
not intermingle witli the breeding animals. The old bnlls drive th^ 
away Immediately. It is not antil the age of six or seven years tlvr 
they are fit for service, or called apon to reader service, npoo the roc:=: 
eries. And nntil they arrive at that age they hani oat, as it is call^M 
by themselves, in places behind the rookeries, or npon sandy beaclifl 
away from them. While thus hanled out by themselves these yoczn 
males are, of course, separated from the rest of the herd, and they ^^ 
be driven from the places where they are to a convenient place 
slaughter, without working any disturbance to the breeding rookeE^r-} 



poIy^amoiM astnre, an aoDual draft from Dun-bieediag inalsa might be made by ■ _ 
of 100,000 — perhaps a larger number — withont caojing any appreciable permKiiaai 
dimiuution of tbe herd. 

The fact that is there stated that if this animal were not distarbed 
at all by man, tbe numbers of the herd would eventually reach a maK 
imum at which they would remain is more fully stated, explniiied aa* 
justified by the American Commissiouers in their report. It is, I 8a£) 
poue, a perfectly lamiliar conclusion to all naturalists that all races'^ 
animals, if undisturbed by man, have a tendency to increase, up to 
certiiiii masimuiii. They are subject to tbe attacks of euemieaoth^ 
than man; and there are certain causes at all times operating upn 
them which would eventually prevent their increase beyond a certai 
amount. If this were not so of course the marine animal races wiml* 
fill the seas eventually. In tbe case of tbe furseala they do have entf 
mies other than man. We do not know what all their enemies artf 
Their neatest marine enemy is known. It is the killer whale, whii^ 
follows these herds, makes its attack npon them, and doubtless kills 
great many. How many of those thut are born each year are th^ 
killed by their natural marine enemies there is, of course, no meuu^ 
determining. i 

The Pbesidbnt. Is that killerwbflle hunted and destroyed byW 

Mr. Carteh. No; I do not think it is. 1 never heard that it vi 

Tlie PuESiDENT. It is not an object of whalingt 

Senator Mokqan. I think that it is the one which yields oil 
whalebone; and, of course, if it is, it is hunted by man aKSidoontr 

Mr. Garteb. It niaybetrne; but I have never heard myseU 
the killer-whale was hunted by man. It« means of escape are too. 

Ijord Uannbn, Is it really a whalet 

Mr. Cabtbb. It is suggested to me that the killer-whale is I 
whale, and not taken either for its bone, or its od. That 1 shall t 
to stiite as our view of the fact, so far as that is important. 

The Pbbsidekt. In point of fact, the |irotection by man oft' 
does not go to the extent of taking this killer-whale for the saV 
serving the seal herdsl , 

Mr. Cabtbb, No; man does not extend his protection to tb 
that direction. 

If this herd of seals were left to its natural enemies, I hai 

would increase to a certain maximum point, which point 

-^-'^r mined by the operation of various causes. Sufficiei 

--"> That would furnish a natural limit to tbo 



ORAL ABQUMENT OF JAMES C. CARTER, ESQ. 191 

e herd. Another limit to the increase of the herd, or another oir- 
jnstauce that would operate to limit the increase of the herd, if left 
natural conditions, is the contests among the males themselves for 
e possession of females. Of coarse, as, presumably, there is an equal 
imber of males and females born each year, and as the animal is in a 
^h. degree polygamous, one male answering for anywhere trom twenty 
forty or fifty females, there are fierce conflicts between the males for 
iiiiniC possession of the females, and gaining places on these rooker- 
s. Those contests are very deadly, and result disadvautageously to 
al life upon the rookeries in different ways. It leads to the slaughter 
a great many males; and it interferes very greatly with the process 
reproduction during the seascm of reproduction. The way in which 
ese contests between the males operate to reduce the numbers of the 
rd., is evidenced in various other classes of highly polygamous ani- 
[iis ; for instance, the buffalo — ^the American bison — ^now nearly extinct. 
lat was a highly polygamous animal ; and the extent to which the 
ftles were disabled and killed by conflicts with each other was very 
-eat. I believe the same thing is true of all other animals which are 
glily polygamous, with deer, and elk, and moose and such animals. 
The President. Ai*e the bodies of those animals that are killed by 
le another picked up for the use of their furst 
Mr. Carter. No; I apprehend not. 
The President. They are quite lost. 

Mr. Carter. They are lost. The breeding rookeries are left nndis- 
irbed, as far as possible. Such bodies cannot be recovered without 
>iiig among the rookeries for the purpose of taking them. When the 
ipply of males is not excessive, of course the conflicts are not so fre- 
leut in number, and not so fierce and deadly in character. 
Take tliis herd of seals when it has reached its maximum under con- 
itioiis where it is not disturbed by man. If man appears upon the 
reiie, and makes a draft upon it, he can take a certain number without 
fecting the normal numbers of the herd. That arises from the cir- 
I instance that the animal is polygamous in its character. If he takes 
> females, bnt confines his draft to males, and leaves enough males for 
le service of the whole herd, he does not touch the birth rate of the 
L^rtl. Consequently there continues still to be as many born as before, 
lid the herd would preserve its numbers at that maximum point, suf- 
TiniX a slight diminution at first by the number of males that are taken. 
The PRESIDENT. Do you mean to say that would be a sort of peace- 
laking, and consequently a sort of taming the animals, changing their 
lodi's of lite and a domestication Y 
Mr. Carter. No; I do not mean that, in that sense. 
The Pbesident. If yon su))i)ress the occasions of fighting between 
lem, of course you make them tamer. 

Mr. Carter. You do not suppress them. You affect them to a slight 
egree, but not to a sufficient degree to make any appreciable difi'er- 
uce. You still leave a large number. You still leave a superfiuous 
umber. They are still abundant after you have made your draft from 
bem. 

The President. That is one of the modes of man, of going among 
bese animals and domesticating them. 

Mr. Carter. It is what I call husbandry. I do not go so far as to 
ssert that it makes a substantial change in their nature. 1 only assert 
be fact that you can take a very large number from them without in 
ny degree diminishing the normal numbers of the herd. You diinin- 
ih it at firsty of course. If you have a herd of five milliQi]i«^\sv»l<^ ^m^ 
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female, and take a hDndred thousand of them, you diminish the her^^^p^ 
at iirst by that 100,000; but you will soon reduce the size of the he^^^erd 
to a number, below which this annual draft of 100,000 — that particalK ^«Jar 
number I assume— will not carry it. They continue the same. •- Of 
course it is the same with seals as it is with any other polygamodz^oas 
animal, the same as it is with sheep or horses or cows. Tou can ta^^aake 
a certain number of males without in any degree diminishing the nn^Kr-nm. 
bers of the herd. It is a matter, not of scientific knowledge alone; il^k^ t is 
a matter not for abstruse investigation. It is a matter of comvczz^on 
barnyard observation. That is all it is. 

I have stated as a fact which I suppose to be capable of substan^Mtt/g. 
tion that, taking this particular herd of seals, you can make a d i a ft 
upon it of 100,(K)0 young males* without any danger to the stock, ^SBud 
without diminishing the normal numbers of the herd. What is ^he 
evidence upon which that statement can be supported t Of coqk^xm 
experience must alone determine the question of how many you ^3»tl 
take; because we do not know what the number is of the differ-'^nt 
sexes on the island. We do not know how many males there are, skr&d 
we do not know how many females there are. We do not know fcB<:>i7 
many are destroyed annually. We have no knowledge of that sor't^ ^ 
appeal to; and of course we must rely on experience alone. But^ 
have a very long experience. 

The President. Are the seals counted on the islands t 

Mr. Oartee. 1^0. 

The President. No one knows their numbers Y 

Mr. Garter. Oh no; attempts have been made to estimate tb.* 
numbers in ways like these. Those occupying a space, say, 100 ±^ 
square would be counted, and then the whole area would be ascertai: 
and upon the assumption that each 100 feet contained as many, a 
putatipn would be made; but all accounts now agree that all 
methods now relied upon for the purpose of determining what the 
cise number there is are only misleading. You can say there are ns* 
than a million ; but whether there are two, or three, or four, or A' 
millions, no man knows or can know. Conjectures have been mt 
and conclusions have been stated by observers, based upon conject -_ 
and those statements have received a certain degree of credence; 1:^^^* 
the result of the evidence is that it is impossible to tell with ^^'^J 
approach even to precision, what the numbers are; and the failure ^ 
reach accuracy is so complete that it is best not to rely upon ^i-— ^^ 

attempts. .„— — riw 

The President. As a matter of fact, the herdsman does not iixc^^^^^ 
much of his herd, except as to killing part of the increase t ^^ 

Mr. Garter. He does not know how many there are; that is ve^^^^ 
certain. He knows, however, that there are a great many there. ^^ 

have said that a draft of 100,000, can be made from this particuJa^^ 
herd. The evidence of that is this. ^^ 

The Eussians discovered those islands in 1786 or 1787. They iic^^^^ 
not know, or if they did know, paid no attention to, the laws of natur^^^. 
in reference to the Increase of these animals and the decrease of them;'^ - 
and they made indiscriminate drafts upon them, taking both males 
and females. They were governed probably by the consideration of 
the state of the market — ^how many the market would take profitably. 
Of course it would not do to throw a very great many upon ttie 
market, because that would not be profitable. But this sort of indis- 
criminate attack upon tbem very soon greatly reduced the numbers 
of the herd» They then found themselves compelled to take notice of 
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the fact that the animal was polygamous, and that it was only by the 

exercise of care, and by attending to natural laws, tbat they could 

preserve this valuable race. They then began to confine their drs^fts to 

yonng males; and finally established a system under which the draft 

was wholly limited to young males; and that system was fully and 

perfectly established somewhere about 1846. 

The President. That system was not yet fully established under 
tlie Eussian Ukase of 1799! 
Mr. Garter. JN'o; it was not. 

The President. Nor even during the greater part of the second 
U lease of 1821 ! 

Mr. Garter. No; not perfectly, it wa« not. 

The President. But it was established in the BusRian time before 
tlie American possession Y 

Mr. Garter. Oh, fully established for twenty years before the Ameri- 
es^ns took possession. The Eussians at first, upon the establishment of 
tlijs system, confined their drafts of young males to various numbers, 
rskii^ing from thirty to forty thousand, or thereabouts. Those were 
tlieir annual drafts. 

The President. And females were never slaughtered then before 
peFagic sealing was observed! 

M^r. Garter. Oh no; not after this system was fully established by 
Russia — not after that. 

The President. What became of the females! 

Mjr. Garter. They lived their natural lives and died, subject to such 
attacks as their natural enemies made upon them. 

The President. They were never taken for their skins! 

Mr. Garter. They were never taken. Of course a female might be 
^ken without damage if she had completed her period of reproductive 
^^fulness and became barren; but that is a fact that cannot be ascer- 
^^ined; so they were never taken. The drafts were confined, as I have 
®^i<l, to something like thirty to forty thousand young males. Under 
^hat system, taking no larger number than that, the numbers of the 
^©rd greatly increased and toward the close of the Russian occupation, 
^^e size of the drafts were increased much over thirty or forty thousand, 
®^»*4etime8 going as high as fifty to seventy-five thousand. 
, Senator Morgan. Were those drafts from the herd always regulated 
^^ the Russian Government before the United States got possession 
^^ it! 

^ Mr. Garter. They were regulated by the company which had con- 
^^1 of the islands. That company fixed upon a number which would 
^^ taken each year, and directed the slaughter to be confined to that 
^^Uiber. 

Senator Morgan. That was by authority! 

Jklr. Garter. By the authority of the comi)any ; not by the authority 
*^ the Eussian Government, so far as 1 am aware. 

Senator Morgan. Still it operated as a rule of action, a law. 

r^ Itfr. Garter. A perfect rule of action to those on the Islands. 

^0\5^ard the close of the Russian occupation, as I have said, larger 

5^8i.ft8 were made, from 50 to 76 thousand ; and yet, notwithstanding 

Y^^se drafts at the time the islands passed into the possession of the 

y£tiited States in 1867, the herds were probably larger than they had 

F^^^n before during a knowledge of them by man ; so that it is easily 

j^lterable from this that a larger draft even than a number varying from 

*^^oin 50 to 75 thousand annually might be taken. 

B s, PT XII 13 
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When tbey passed into the control of the United States, and during 
the year 18(i8, there was no regular authority established upon the 
islands, and consequently the islands were open to predatory excursions 
of all sorts; many expeditions were sent thither and made raids ui>on 
tbe islands, if raids they could be called. There was nobody there to 
prevent them, and they took an enormous number. 

The President. The Russian lessees had no more power t 

Mr. Garter. The Bnssians had no authority to prevent it. The 
United States Government had established no authority. 

The President. Was the Bussian company dissolved by the very 
fact — 

Mr. Garter. No; but it had no longer any title to the breeding 
places. 

The President. And no American company had been formed t 

Mr. Garter. ^N'o; no new American company had been formed, and 
the United States Government had established no authority over them. 
So there was a period of lawlessness there. Anyone could do as he 
pleased. There was a sort of interregnum so to speak. That was 
availed of by many persons who made an indiscriminate attack — or to 
some extent indiscriminate — upon the seals. In the first year they took 
about 240,000. 

Mr. Justice Harlan. What year was thatt 

Mr. Garter. 1868. They tried to confine themselves, even then, to 
the taking of males; and they were greatly aided in that effort, and the 
seals were greatly spared, by the natural aversion which the natives 
who did the driving had acquired against killing a female. The estab- 
lishment of the system and its long maintenance upon the island, of 
saving the females, its obvious benefits and utilities, its manifest neces- 
sity to a preservation of the herd, had so habituated the natives to it 
that they had acquired an aversion to the killing of females; and that 
aversion had a beneficial effect even during this period of unregulated 
capture. Still, it is not improbable, and there Is some evidence to show, 
that there were perhaps thirty or forty thousand females taken at that 
ti me. Subsequen tly to that the United States established its authority, 
leased the property to a company by a lease, one of the regulations of 
which gave the United States power to control the number that should 
be taken annually; and under that the lessees, from the first, began to 
take 100,000 young males a year. 

The President. Gan the Government fix the number every yeart 

Mr. Garter. Every year. 

The President. And alter the number every yeart 

Mr. Garter. Alter the number. 

The President. Without owing any indemnity to the company t 

Mr. Garter. Absolutely at its own pleasure; and it has agents, 
superintendents, there, for the purpose of observing the condition of 
the herd in order to enable it to exercise that discretion the more 
wisely. 

I may say further in reference to the slaughter of females, and to the 
protections against it, the United States upon acquiring the sover- 
eignty over the islands, passed laws making it a penal offence to kill 
any female. It was a penal offence to kill any seal at all without its 
authority, and a penal offence to kill any female under any circum- 
stances. It began, as I say, by taking 1(M),000 a year. 

The President. Is that written down in the grant also, that they 
are not to kill females Y 

Mr. Garter. I cannot say. 



OBAL ARGUMENT OP JAMES C. CARTER, ESQ. 195 

The FsESiDENT. No other person has authority to kill a seal, you 
just said. There are laws agaiost the killiug of seals. Then if the 
only ones who have authority to kill a seal are the company^ then the 
company must be interdicted from killing females? 

Mr. Carter. It is interdicted by law^tlie law of the United States. 
A statute of the United States binds even the action of the executive 
government. The executive government of the United States could 
uot give authority to kill a female seal. It is a crime. 

Mr. Justice Harlan. Mr. Carter, some of the Arbitrators want to 
know whether the concession granted to this company was granted by 
the executive department under the authority of an act of Congress Y 
Mr. Carter. It was. There was a special act of Congress providing 
that the islands might be leased out and provision made for putting 
the privilege up at auction and selling it to the highest bidder; and 
the lease was executed in pursuance of those provisions. The govern- 
ment was compensated in two forms; first, by a gross sum paid annu- 
ally, and then by a royalty upon each seal killed. 

Lord Hannen. It was only the source of the lease that we wanted 
to get at — whether it was under the direct power of an act of parlia- 
ment, or whether it was done by the executive. 

Mr. Carter. It was done by the executive department of the gov- 
ernment under the authority and in the discharge of its duties imposed 
upon it by the act of Congress. 
The President. By a special act of Con gross t 
Mr. Carter. By a special act of Congress. 

The President. Not made for this company, but made for the 
leasing! 
Mr. Carter. Oh no; not made for this company. 
Mr. Justice Harlan. In Section 4 of the Act of Congress of July 
Ist, 1870, it is provided <<That the Secretary of the Treasury shall lease 
for the rental mentioned in section six of this aet" the privilege of 
taking seals on these islands. 

The President. The act of leasing to such company was the mere 
action of the executive. 
Mr. Justice Harlan. Under the authority of the act of Congress. 
[The Tribunal thereupon took a recess.] 
[The Court resumed at 2.15 p. m.] 

Mr. Carter. When the Tribunal rose for its recess I was stating 
that, as a matter of fact, it is possible to take 100,000 young males 
from the herd without diminishing its normal number. 

Mr. Justice Harlan. Are you speaking of the present time or a 
previous period t 

Mr. Carter. I was taking the herd at its maximum amount; that 
is, I assume that if man withholds his hand the herd will reach a 
certain maximum beyond which it will not go if left to exclusively 
natnral causes. If man interferes and confines his draft to the young 
males he may take 100,000 annually without diminishing the normal 
numbers of the herd. The first draft will of course diminish the 
Bamber by the number taken; but after the first few years the normal 
number will remain the same. I had stated, as supporting that view, 
tbat drafts to the extent of from fifty to seventy-five thousand had 
^u taken under Enssian occupation, and the herd had increased 
from a depressed condition, so that at the time when it passed into the 
^ands of the American Government its numbers were as large as, if 
not larger than, ever. I had s})oken of the irregular and indiscrim- 
inate drafts of 1868, when 240,000 were taken in one year. When the 



196 



ORAL ARGUMENT OF JAMES C. CARTER, ESQ. 



United States came into possession its lessees began by taking 100,000 
annually, and they continued to take that number annually until 1887 — 
a period of seventeen years. It was not until 1884 that any real dim- 
inution in the size of the herd was observed. 

Now let us see what fortunes the herd had been subjected to in the 
course of that period of seventeen years. This inquiry introduces us 
to the subject of pelagic sealing and the attack which was thus made 
upon the seals by man. If the members of the Tribunal will turn to 
page 366 of the Case of the United States they will there see the 
amounts of the draft proceeding from this kind of attack by the hand 
of man, that is by pelagic sealing. The practice of pelagic sealing 
began in 1872. Now, speaking of pelagic sealing, I do not mean that 
kind of pelagic sealing that h^ been carried on always by the Indians 
on the coast; I class that kind of pelagic sealing with the causes of 
diminution which proceed from natural enemies of the seal other than 
the acts of man. The herd had assumed a normal maximum with 
that element prior to the time which I am taking into consideration 
began. Pelagic sealing increased from year to year, as indicated by 
the table of figures which I now read : 

The number of seal skins actnally recorded as sold as a result of pelagic sealing is 
shown in the following table : 



Ko. of 

■klDS. 

1872 1,029 

1873 

1874 4,949 

1876 1,646 

1876 2,042 

1877 6,700 

1878 0,593 

1879 12,500 

1880 13,600 

1881 13,541 



Year. 



Ko. of 

■kins. 



1882 17,700 

1883 9,195 

18h4 •14.00fl 

1885 13,000 

18X6 38,907 

1887 83 800 

1888 37.789 

1889 40,998 

1890 48 519 

1891 62,600 



* Number eatimated from valne given. 

Kow, during a period of more than ten years, this draft of 100,000 
young males was made by the UuitBd States upon this herd without 
any substantial diminution of its number. The contrary of that will 
be asserted ; at least that proposition will not be admitted to the extent 
to which I have stated it here. So far as the evidence is dealt with on 
that subject on the part of the United States, it will be dealt with by 
Mr. Goudert, I have not the time to go through the evidence; never- 
theless I shall state the main grounds upon which that stsitement is 
supported. The evidence showing, as the United States contends, that 
up to the year 1884 there was no substantial or perceptible diminution 
of the number is derived from the testimony of persons who were on 
the islands and who knew the facts. There is no evidence to the con- 
trary substantially contradicting that. There are some vague and 
untrustworthy conjectures that a diminution had been observed prior 
to that time, but the substantial evidence, I think I am well justified in 
assuming, confirms the position which I now take; and that is, that for 
a period of ten years and more this draft of 100,000 was taken by the 
United States without any substantial diminution of the numbers of 
the herd. In 1884 it will be seen that pelagic sealing had assumed 
large proportions, the numbers taken in that year being 14,000, while 
in 1885 13,000 were taken in this manner; and, as I shall presently show 
to the Arbitrators, that number consisted in great part, if not entirely, 
of females. Of cx>urse this taking ol females, operating, as it did, nx>on 
the birth-rate, was a fact of the most important character. 
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''e do not pretend that the United States can continne to take 
lOOyOOO annually from that herd if pelagic sealing is permitted, if 
peXsftgic sealing is carried on to the extent of taking five or ten thou- 
saxKi annually it would be perfectly impossible for the United States 
to ^»ke that number of young males. My assertion is that if all other 
att^SMks by man are prevent^, and if pelagic sealing is prohibited, it 
is x>o^i^l^ ^OT the United States to take 100,000 annually. And Bxpe- 
riexice proves it. They did it for ten years and always without any 
diminution. In 1884, or perhaps a little later, it may have been in 1887, 
th^^r began to find it difficult to obtain these 100,000 young males. They 
weire not easily discoverable on the sealing grounds. Drives had to be 
ma.cle more and more frequently in order to procure that number, and 
di£Qcnlty was experienced in getting it. Prior to that time the same 
ntLmber of young males was taken, and still there remained large num- 
bex:^8 of the same class untouched. But when the ravages of pelagic 
sestling began to extend, then, the birth-rate being diminished, the 
yaung males were fewer in number. Still the drafts were continued — 
they ought not to have been — ^they were continued until 1890, when, in 
consequence of the difficulty of making the drafts and of the certainty 
which then became manifest that too large a draft was being taken 
from the herd, the taking was stopped when the number of 23,000 had 
been reached. 
Xhe President asked how this stx)ppage occurred. 
Mr. Carter. This was done by order of the Government Agent 
representing the United States on the islands, who had charge of the 
fishery and was clothed with discretionary power to diminish the num- 
ber when such a step was thought to be necessary. The time had 
arrived when he thought it was necessary to take a smaller number, and 
he stopped the killing when the number of 23,000 had been reached. 
But during the three years preceding that date more and more diffi- 
culty had been experienced in easily finding the 100,000 young males to 
be taken. Had due consideration been given to the subject of pelagic 
seaJing, had full account been taken of the serious ravages which it 
made on the herd, it would have been the part of prudence to stop 
before that time. But the subject was new, the practice of pelagic 
soling was new, and the matter did not challenge the attention of the 
authorities on the islands until it had reached considerable proportions. 
It was not until the year 1883 that pelagic sealers had ventured into 
Bering Sea. Up to that time they had only carried on their operations 
IB the li^orth Pacific Ocean south of the Aleutian Islands. In that 
year sealers entered Bering Sea, and from that time onwards the prac- 
tice gradually increased of entering Bering Sea. But I think it is quite 
clear that it is possible, if pelagic sealing were prohibited, to take 100,000 
annnally. Such a draft would not afiect the regular normal increase 
of these animals. That number and possibly a larger number may be 
^ken, but I think the figure I have given is substantially correct. I 
^k a larger draft could be made. 

I quote ^m page 80 of my printed Argument, and continue with 
our propositions of fact: 

^h. Omitting from view, as being inconsiderable, snob killing of seals as is 
^^ed on by Indians in small boats from the shore, there are two forms of captnre 
^l^pKBent parsaed: That carried on under the authority of the United States upon 
^c Pribilof Islands, and that carried on at sea by veiiBels with, boats and other 

%lilUlC68. 

Bixth. The killing at the Pribilof Islands if confined, as is entirely practicable, 
■^ ft 'properly restricted nnmber of nou- breeding males, and if pelagic sealing is 
M^MteOy ooet not inyolye any danger of the extermination of the herd, or of 



198 ORAL ARGUMENT OF JAMES 0. CARTER, ESQ. 

appreciable diminution in its normal nambers. It is far less expensive tban uny 
other mode of slaaghter, and famishes the skins to the markets of the world in the 
best condition. 

That fact is of course incontestable. The expense of killing seals 
upon land, where they may be pat to death at the rate of 1,000 daily, 
mast be mnch less than where it is necessary to fit oat vessels with 
appliances and send them on distant voyages. And it famishes the 
seals to the markets in the best condition. The difference is indeed 
very substantial, for the sealskins from the Pribilof Islands are held at 
a much higher price. I proceed with the statement: 

The killing at these islands, since the occupation by the United States, has been 
restricted in the manner above indicated. It has been the constant endeavor of the 
United States to carefully cherish the seals and to make no draft except from the 
normal^and regular increase of the herd. If there has at any time been any failure 
in carrying out such intention, it has been from some failure to carry out instruc- 
tions, or want of knowledge respecting the condition of the herd. The United 
States are under the unopposed influence of the strongest motive, that of self- 
interest^ to so deal with the herd as to maintain its numbers at the highest possible 
point. The annual draft made at the islands since the occupation of the United 
States has been until a recent period about 100,000. This draft would be in no way 
excessive were it the only one made upon the herd by man. 

Now I have said that if the killing by the United States has not 
been confined to this Dumber, it is on account of some failure to carry 
out instructions at the islands, or from want of proper knowledge 
respecting the actual condition of the herd. The United States lessees 
carry on their enterprise under the influence of the strongest possible 
motive, that of self-interest. It is to their interest to prevent any 
diminution of the herd. Of course it is only the plainest of fools who 
kills the goose that lays the golden eggs. Here is a property the 
annual income of which is very large, and that annual income can be 
made permanent, but only on condition that the normal numbers of 
the herd are maintained. It is therefore the interest of the United 
States Government to prevent the taking of excessive drafts. It is a 
question of self interest — of that interest which operates most strongly 
upon the minds of men. What is the interest of the United States is 
also the interest of the lessees themselves. The United States Gov- 
ernment has adopted the policy of leasing out these islands for a long 
term — twenty years — and the lessees pay a considerable gross sum for 
the privilege. It is therefore to their interest to keep the herd at its 
highest remunerative strength. I proceed: 

Seventh. Pelagic seaUng has three inseparable incidents : 

(1) The killing can not be confined to males; and such are the greater facUities 
for taking females that they comprise three-fourths of the whole catch. 

(2) Many seals are killed, or fatally wounded, which are not recovered. At least 
one-fourth as many as are recovered are thus lost. 

(3) A large proportion of the females killed are either heavy with young, or have 
nursing pups on the shore. The evidence upon these point is fully discussed in the 
Appendix. 

Eighth. Pelagic sealing is, therefore, by its nature, destructive of the sioeh. It 
cannot be carried on at all without encroaching, |iro tantOf upon the normal numbers 
of the herd, and, if prosecuted to any considerable extent, will lead to anch an 
extermination as will render the seal no longer a source of utility to man. 

There can be no discrimination exercised in pelagic sealing. Every 
seal that is found is killed, and no distinction of sex can be observed; 
and, in point of fact, the amount of the catch is, as we maintain, three- 
fourths females. Now the evidence upon that point will be more ftilly 
discussed by my brother Coudert. I have time only to call the attention 
of the Tribunal to some leading features. In the first place, to .what 
we should suppose to be true from the probabilities of the case. Here 
13 a herd of seals — animals which from their nature are highly polyg- 



ORAL ABQUM£NT OF JAMES C. CARTER, ESQ. 199 

amons, insomach that one male saffices to serve &om twenty to forty 
females, and for a long series of years large drafts have been made 
npon the males. The females therefore greatly outnumber tlie males — 
perhaps three or four to one. Therefore the catch of females would 
naturally outnumber the catch of males by three or four to one. Again, 
while the seals are on their northerly migration the females are easily 
approached and more easily killed. Such are the probabilities; now 
what is the evidence as to the factt The testimony given on our side 
by a multitude of depositions proves that the catch of females is as 
much as eighty or ninety per cent, of the whole number taken. That 
evidence is derived from individuals engaged in pelagic sealing. In the 
next place we have the evidence of the fdrriers who handle the skins, 
and who can tell at a glance the difference between a male and female 
skin; and their evidence tends to show that the proportion of females 
is very much greater than seventy-five per cent. Against this we have 
a yeiy large number of conflicting afiidavits on the part of Great 
Britain, and I may allude to these affidavits. There are twenty-six 
witnesses whose depositions were given on the part of Great Britain 
who state that the catch of females is larger than that of males. 
Nineteen agreed that the proportion of females in the whole catch was 
*^y per cent, one placing it as high as eighty per cent. There wore 
thirty-five witnesses who said that the numbers were nearly the same. 
Thirty-eight stated generally that more males than females were taken ; 
and then there were thirty who stated that there were sometimes more 
females and sometimes more males. 

Now, putting all that together, it does not displace the superior evi- 
dence submitted on the part of the United States, fortified as it is by 
the probabilities of the case, that at least seventy-five per cent, of the 
catch is composed of females. In the next place, in pelagic sealing 
there are of course — ^it must be so — ^a great many seals fatally wounded 
^hich are not captured. Now the general purport of the evidence of 
the Uuited States is to the effect that at least a quarter of the number 
of seals that are wounded and eventually killed are lost and not recov- 
ered. And the other fact which I have stated as an inseparable feature 
of pelagic sealing is that a large proportion of females are either heavy 
^ith young, or nursing mothers. Those killed on their migration North 
^ thePribilof Islands are heavy with young. They give liirtb to their 
young a day or two after landing. They appear to land only when 
forced to do so for the purpose of giving birth to the young. And 
^hese affidavits give sickening details which I do not think it proper 
to dwell upon now respecting the slaughter of females heavy with 
young. They are skinn^ upon the deck of the vessel, and the young 
^rop out bleating and crying upon the deck and remain in that condition ; 
^metimes for days. After giving birth to their young on the island 
^l^e females are obliged to go out to sea in search of food, and tbey 
^vel great distances, sometimes, it is said as far as a hundred and 
P% mUes. They have been found and killed at such a distance, and 
)|^was apparent firom their condition that they had young on shore. 
^0 details of the killing of these nurisiug animals — mammals with 
^tended breasts, are sickening; but I do not dwell upon them here 
'^^^^Qse I am only dealing with the material facts which I shall 
endeavor to bring to bear ui>on this question of property. Now this 
^ital of the principal facts which it is needful to take into considera- 
won in determining the question of property embraces the following 
FTopositions which I believe cannot be disputed by the other side: 

^* The seal is a mammal, highly polygamous, but producing one only 
^h year. Its rate of increase is, therefore, exce^dvu^Vj ^Vi^ * 
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2. It is defenceless against man on the land, and is easily found ana 
captured at sea. 

3. The present draft made upon the herd by pelagic sesders is not by 
a few barbarians to snpply their immediate wants, bat by civilized man 
to supply the eager demand of the whole world. 

4. The race may be substantially exterminated by man hy either 
form of attack, that on the land, or that upon the sea. 

Kow as to the laud, the possibility of extermination is admitted. 
The race can be exterminated by the United States. The seals are 
there, absolutely within the jwwer of man, for five or six months of the 
year, and they could all be killed. And if any remained after an indis- 
criminate slaughter in one year they could be killed in the next. It 
would take but two or three years to exterminate the whole of them. 
So far as they constitute an ingredient of the commerce of the world 
and a bounty of nature useful to man, they could be absolutely exter- 
minated by the United States if the United States chose to do such a 
thing. They can also be exterminated by pursuit at sea. That will 
not be admitted by the other side, but the members of the Tribunal 
will see that that point is beyond dispute. The learned counsel for 
Great Britain take the ground that this herd will not stand the annual 
draftof 100,000 youngmaleswhichis made upon the islands — ^that thatis 
destructive. Now we contend that it will stand a draft of that amount. 
There is of course a certain number of young males that may be taken, 
and we think it ranges as high as 100,000. If you go beyond that point 
you begin to destroy the herd, because you do not leave a sufficient 
number of males for reproduction. Our position is that the limit to 
which a draft may go is as high as 100,000. The position of Great 
Britain is that that is too great a draft, and they offer what they con- 
ceive to be evidence tending to show that this is so. They point to the 
limited draft which Eussia made as being the safer number and they 
say that the herd began to diminish under the larger draft made by the 
United States. before pelagic sealing began; well, according to them, 
the herd will not stand a draft of 100,000 young males annually. Then, 
if it will not, what draftof females will it stand f Why, under the 
system of pelagic sealing, that has already reached between sixty and. 
seventy thousand a year; and when we take into consideration the 
number killed but not recovered — 

The President. Is the number killed by American vessels in- 
cluded f 

Mr. Carter. On page 207 of the Report of the British Commission- 
ers will be found such evidence as we have in the Case showing the 
catch of the United States vessels. I thought that was included in 
the pelagic catch contained in the tables of the American commission- 
ers. But I am corrected in that particular, so that the table from 
which I read must be increased by the amount of the American catch, 
whatever it may be, in order to get the true figures. But the American 
catch cannot be easily determined. 

Sir Charles Bussell. I thought the figures at page 207 embraced 
all. 

Mr. Carter. There is a difference, however^ between the American 
and British Beports as to the amount of the catch of the Canadian 
pelagic sealers. The table contained in the American Case says the 
catch was 62,500 in 1891, whilst the British Report says 68,000. But 
so far as these details are important, they will be dealt with by my 
brother Coudert when he comes to treat upon the evidence. Thei)oint 
to which I wish to draw the attention of the Arbitrators here, is that 
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it is i)erfectly manifest that the race can be exterminated by pelagic 
sealing as well as by the sealing on land, because if it cannot stand 
a draft of 100,000 males it most certainly cannot stand a draft of 
50,QQ^ females annnally. It coald not stand a draft of 5,000 females, 
because the killing of the females operates npon the birth-rate and con- 
sequently npon the increase. I think it will be demonstrable upon the 
assumption favored by my learned friends on the other side that if it 
will not stand a draft of 100,000 males it will not stand a draft of 
10,000 females. The race may be exterminated therefore as well by 
capture on the sea as by capture on the land. 

Mr. Justice Harlan. What is the duration of life of these seals f 

Mr. Garter. I take their productive life to be about eighteen years; 
that is, the female seal, according to the Report of the American Gom- 
missioners. 

Mr. Justice Harlak. My recollection is that the average life of the 
seal is about fifteen years. 

Mr. Garter. Now let me call the attention of the Tribunal to the 
striking difference between dealing with a herd of fur-seals like these, 
as regards keeping up their numbers, and dealing with polygamous 
domestic animals of any sort, such as horses, cattle, or fowls. The lat- 
ter can be raised all over the surface of the globe; there is hardly a 
spot where they cannot be produced. If there is a great demand for 
them in the market the production of these animals will be stimulated. 
and there is immediately a saving of females, and the numbers killea 
will be taken from the males. Consequently, there is an immense 
increase, and that increase can be carried on indefinitely. In refer- 
ence to the females of domestic animals, there need be no rule against 
killing females, because these animals can be'multiplied to a perfectly 
indefinite extent. With the seals, however, the case is far different 
There are only four places on the globe where this apimal is produced, 
and the demand for sealskins far exceeds the supply; and the object is 
not only to preserve the present normal number, but to increase it. To 
do this there is no way except by saving all the females. Every rea- 
son and motive unite to condemn the slaughter of any single female 
unless she be barren; for you cannot destroy one without diminishing 
the race pro tanto. And, owing to the circumstance that there are 
only four places on the globe where these useful animals can be pro- 
duced, we must accept the conditions and content ourselves with them. 

Now, having shown the difference between these animals and do- 
iD,^tic animals of polygamous character, I will proceed to speak of the 
^fference between the seals and wild animals, such as birds of the air, 
^Id ducks, fishes of the sea, mackerel, herring and all those fishes 
^hicb constitute food for man and upon which he makes prodigious 
attacks. 

There yon cannot confine yourself to the annual increase. You do 
^ot know it; you cannot separate it from the stock; you cannot tell 
^Me from female, and you do not know whether there are any more 
inales than females. There is no reason why, in making drafts, you 
should make them from males rather than females. Therefore yon 
^onot practise any kind of husbandry in reference to wild animals of 
^ description I have mentioned. That is one of the distinguishing 
characteristics of these seals as compared with other animals over 
^hicb man has no control. With the seal, man, if he does his duty, 
^i accommodates himself to the law of nature, can practise a hus- 
i^^^ and obtain the whole benefit which the animal is capable of 
affording without diminishing the stock; but with other wild animals, 
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such as ducks, fishes, wild game, &c., he cau practise no such hus- 
bandry at all. 

And here it will be observed how Nature seems to take notice of the 
impotence of man and iurnishes means of perpetuating the S})ecie8 of 
the wild animals last mentioned. In the first place, she makes pro- 
vision for the production of prodigious numbers. Take the herring, the 
mackerel, the cod ; they do not produce one only at a birth, but a million I 
They produce enough, not only to supply all the wants of man, but the 
wants of other races of fishes that feed upon them. They inhabit the 
illimitable regions of the sea; their sourc€fs of food are illimitable, and 
their productive powers are illimitable also, and therefore man can 
make such drafts upon them as he pleases without working any de- 
struction of theoL There is another mode desigued by nature for their 
preservation, and that is the facility which she gives them to escape 
capture. Man lays hold of some of them which come within his range, 
but the great body of them never come there. With the seals it is 
otherwise. They have no defence. They are obliged to spend five 
months of the year on the land where man can slaughter them ; and 
even at sea they cannot escape him, as the evidence clearly proves. 
The distinction between the seals and the domestic polygamous ani- 
mals and other wild animals is extremely important and worthy of 
careful observation because of its bearing upon this question of 
property. 

Marquis Visoonti-Venosta. Do you know any other animals beside 
the seal that are situate in like conditions f 

Mr. Carter. None under precisely the same conditions. I hear my 
learned friend whisper "sea-otter'' ; but you cannot practise any sort 
of husbandry with the sea-otter. It never places itself like the seal 
under the power of man. And yet, such is the value of the sea-otter, 
that man has almost exterminated that animal, notwithstanding its 
facilities for escape. 

The President. They are not protected. 

Mr. Carter. They are nominally protected by the laws of the United 
States; they are a part of the wealth of the Northern Sea. They were 
formerly the principal element of value in those northern seas; and the 
value attached to the skin of this animal was very great even when it 
was found in larger numbers. 

The President. You will not put the sea-otter on the same legal 
footing as you do the fur-seal? 

Mr. Carter. No. So far as I am aware, man has no sure means <d 
preserving the sea-otter, for it seems to me that he has exterminated 
it almost altogether. Then take the case of the canvas-back duck, a 
bird which abounded in America. As long as man made but a slight 
attack upon its numbers — fifty years ago, when there were no railroads 
and when the means of transporting it were quite imperfect — ^this bird 
was found in great plenty, but the abundance was confined to the local- 
ity where it was found. But now it can be transported five thousand 
miles without injury, and the whole world makes an attack upon it. 
The law may protect it a little, but it cannot protect it altogether from 
the cupidity of man; and this creature, too, is fast disappearing. 

In other words, these birds have all the characteristics of wild ani- 
mals, and none of the characteristics of tame animals. Tou cannot 
practice any husbandry in regard to them. No man and no nation can 
say to the rest of the world that he has a mode of dealing with them 
which will enable him to take the annual increase without destroying 
the stock. I shall make use of that hereafter: and you see now the 
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jmportaTit bearing it has. No m&n and no nation can say witli regard 
-to the fish in the sea that they can protect them. If they are in dan- 
ger of destruction, they cannot say " We can enforce by our power a 
limitation of the annual draft to the annual increase." There may be 
some fish as to which that may perhaps be said. When a more accu- 
rate knowledge is had of the habits of fishes, it may come to be ascer- 
tained that the inhabitants of some shores can protect some races of 
fishes which resort to that shore, provided other persons are required 
to keep their hands off. 

The Presidbnt. And that would give a right of appropriation, in 
your view t 

Mr. Carter. Yes; that would tend that way. If they could furnish 
the protection and no one else could. That would be the tendency of 
my argument. I am glad to see that the learned President catches it. 
The consequence of the proved facts is that the fur-seal cannot main- 
tain itself against unrestricted human attaek. It cannot do it. That 
is admitted here. We have a joint report by all these Commissioners 
▼hich is to the effect that the fur-seal is at present in the process of 
extermination, and that this is in consequence of the hand of man. 
The treaty itself under which you are sitting admits it: for it admits 
the necessity of regulations designed to prevent extermination. The 
eauRe of this diminution, the grounds and reasons which aj*e working 
the extermination of the seal are disputed between us. My learned 
friends upon the other side say it is this taking of the seals on the 
islands that is, in part, causing it. We say it is the pursuit of them 
by pelagic sealers ; but, whatever the cause, there is no dispute between 
ns as to the fact. These seals are being exterminated; and that means 
that the race cannot maintain itself against the hand of mau unless the 
assaults of man are in some manner restricted and regulated. As I 
have already shown, this consequence of the inability of the race to 
inaintain itself is inseparable from the killing of females. That race 
cannot maintain itself unless the slaughter of females is prohibited, 
^t is a mammal, producing one at a birth. The rate of increase is 
extremely slow, and that increase can be cut down by a very small 
^nnnal killing of the mothers from whom the ofifspring is produced. 
This inability of the race, this infirmity of the race to hold its own in 
Presence of the enormous temptation to slaughter which is held out to 
P^an, is inseparable from the slaughter of females. The killing of males, 
'^ it were excessive, would produce the same eftect. No doubt about 
ttat We do not dispute, or deny, that. All we say is that you ctan 
cany the killing of males to a certain point without any injury whatever. 
The President. Mr. Carter, may I beg to ask you a question? 
Mr. Carter. Certainly. 

The President. The American Company, the lessees of the Pribilol 
fclands, consider the fur-seals as their property, or the property which 
^hey are to dispose of, according to the grant by the United States. If 
^hey consider that they have a direct right to these animals do you not 
think they have reason to complain that the United States allowed 
IH^lagie fishing by some of their fishermen on the American coasts, and 
can you state, as a matter of fact, whether the Company, or the lessees, 
have applied to the United States Government to make an enactment 
to prevent that fishings that pelagic sealing, according to the right 
yhich has been given to them. If 1 understand well your purport, and 
|f your purport is the same as the lessees or the American Company, 
it is an injury to them that pelagic sealing should be carried on and 
practical destruction of female seals be carried on by American fisher- 
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men. Do yon not think that they have a right to complain, and I 
inquire whether they ever did complain to the American Government 
since 1884 for instance, which is the date yon state as being the Initial 
date when they began to perceive that pelagic sealing was ofi'ensive to 
their rights. 

Mr. Garter. I think the lessees of the islands wonld have a moral 
right to complain to the United States if the United States, having 
leased these islands to them under certain conditions, allowed their own 
citizens to carry on pelagic sealing, or any other form of destruction. 
They would have a moral right undoubtedly to complain and a very 
strong equity to complain; but under the circumstances they have not, 
for the very first thing the United States Gt>vernment did was to pass 
laws against it. 

The President. On the islands f 

Mr. Garter. Oh no; on waters as well. 

The President. In the adjacent waters. It did not pass laws 
against American fishermen doing it elsewheret * 

Mr. Garter. But the United States Government exercised all the 
power which Gongress at the time supposed it had to prevent pelagic 
sealing. It supposed that in prohibiting pelagic sealing over the waters 
of Alaska — ^that is the phrase used — ^it embraced all those waters which 
it had acquired from Bussia by the cession. The western boundary 
was that line which is seen drawn down there {indicating on map). 

The President. That is not the question. 

Mr. Garter. They, Gongress, assumed that ^<all the waters of 
Alaska" embrace all that portion of Bering Sea, and that, therefore, 
their enactments prohibit pelagic sealing over all those waters; and 
the United States Executive Government has so considered those 
enactments. It does seize whenever it can, and exercises its utmost 
diligence in seizing any American vessel caught anywhere in these 
waters engaged in pelagic sealing. 

Mr. Foster. And always condemns them. 

The President. Th at is not quite my q uestion. My question is, does 
the American Gompany contend, as I understand you to contend, that 
the owners whoever they be, of the Pribilof herd, have a right of 
property or protection in these animals wherever they be; and if they 
have the right of property and protection, have they a legal right as 
well as moral right to complain of the United States not punishing 
pelagic sealing anywhere else wherever the seals may go; for if I under 
stand your purport they have a right of property or protection any- 
where — not only in Alaskan waters. 

Mr. Garter. I agree to your suggestion that the lessees of these 
islands would have a moral right. 

The President. No; I ask you whether they have a legal right f 

Mr. Garter. Not quite a legal right, perhaps, because at the time 
when their lease was executed and their rights were acquired it might 
be said to be the fair interpretation of that document that they took 
their right to the fur seals subject to the existing condition of things 
and that if there was any failure on the part of the United States to 
repress pelagic sealing they took it subject to that failure. I should, 
therefore, not consider that they have what is called a legal right; but 
I should think at the same time they had a moral ground to say to the 
United States: "You are the owners of this herd, and being the 
owners of the herd, and being a nation, you have a right to protect 
them wherever that herd goes. Having that right and having let the 
privilege of taking these seals on the Pribilof Islands to us, we think 
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that you are bound — Abound in the exercise of your just powers — to 
repress tliis pelagic sealing." I tliink tbey would have a right to insist 
upon that. 
The President. I would call that a legal right 

Mr. Garter. No; I do not quite consider it a perfect legal right 
because it might be said to these people: '* No, we have never under- 
taken to protect this herd everywhere on the seas. We executed to 
you this lease. You knew what the laws were. You knew what pro- 
tection you would get. You did not ask for anything more. Having 
accepted your lease under those circumstances you must be content 
with it." 

The President. In fact they have not asked for anymore? They 
have not asked for an act of Gongress, a statute against American 
pelagic sealing? 

Mr. Garter. I cannot speak upon that point. I know of no evidence 
in the Gase. 

Mr. Phelps. They have. 

Senator Morgan. I would like to say, Mr. Garter, in that connection 
that the number of seals that is permitted to the lessees to be taken is 
regulated by the lease and by the law. Under the lease of 1870 they 
were permitted to take not exceeding 100,000 seals annually, which 
number might be reduced by the Government of the United States 
without any liability whatever for damages, according to their estimate 
and opinion as to what public policy required. Under the lease of 1800 
they were allowed to take not exceeding 60,000 under the same condi- 
tions. So that whatever number the United States fixes annually or 
at any time of the year they choose to fix, it is the number that they 
may take and is the number they have agreed to abide by. They 
have no right to any greater number than the United States chooses to 
award to them. Therefore they cannot have any interest direct or indi- 
rect in the question whether we are preserving the seal herds or not if 
they get their number. 

The President. They have no direct right to the average of the 
herdt 

Senator Morgan. Fot at all — not the slightest. 

Mr. Garter. I should still be disposed to agree with the suggestion 
of the learned President even under those conditions. 

Senator Morgan. That there would be a moral rightf 

Mr. Carter. That there would be a moral right. 

Senator Morgan. I do not think so. 

Mr. Garter. That there would be a moral right in the lessees to call 
'ipon the United States to exercise that authority to preserve this herd ; 
for they might argue : If you did exercise that authority this herd would 
^ in a condition in a few years to give us, instead of 60,000, 100,000. 

Senator Morgan. If you will allow me, the Congress of the United 
States which has but recently adjourned has made a provision of law 
by which all of the statutes that now apply to the Bering Sea shall be 
extended in their full force over any area of waters that might be deter- 
niined by this Tribunal as being within the prohibition or within the 
regalations which they have prescribed. The Congress of the United 
States have prepared in advance so as to extend their penal and other 
laws over the area that this Tribunal is to determine upon. It has done 
all that can be done under the circumstances. 

Sir Charles Bussell. That was merely a provision to enable the 
United States to give legal effect to any regulations, if any, that should 
be enjoined by this Tribunal. 
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Senator Morgan. That was in the hox)6 of a proper adjustment of 
this question. 

Mr. Carter. It was a looking forward on the part of the United 
States to a concurrence in any measures which this Tribunal might 
adopt which would insure the preservation of the fur-seal. 

The President. What I wanted to come to, if you will allow me to 
make my point a little more clear, is this: According to the 5th ques- 
tion of our article 6 we have to determine whether there is a right of 
property and protection in these seals. I think your contention is that 
there is a legal right of propei*ty and protection. 

Mr. Garter. Yes; it is. 

The President. That is for the United States; but you do not 
admit of a legal right or a moral right for the lessees of the United 
States to claim the right of property and protection. I think what Mr. 
Senator Morgan just explained accounts tor that. 

Mr. Carter. Yes. 

The President. I wanted to make the distinction clear. 

Mr. Carter. Yes; I apprehend. If these islands were not in the 
possession of the United States Government, but were in the posses- 
sion of private individuals, I think there would be a moral right on the 
part of those individuals to call upon the United States Government to 
exercise its X)0wer8 on the high seas to prevent the destruction of those 
seals. 

The President.. That is what the United States demand from us 
to dayf 

Mr. Carter. It is what the United States demand from you to day. 
It is what I am now endeavoring to show to this Tribunal. I am taking 
one step, and that is to say that the United States has a right of prop« 
erty here. My next step will be that having that right of property, 
they have a right to go there with force and protect it; and my next 
step will be that if they have not the right to go there with force and 
protect it, you ought to pass some regulation giving them that right. 

The President. Then they do not protect their own property, — ^as 
yet, against the pelagic sealing. 

Mr. Carter. They do not protect their own proi)erty as yet, for the 
reason that they do not want to disturb the peace of the world. 

The President. Would it disturb the peace of the world if they 
were to act against their own citizens engaged in pelagic sealing f 

Mr. Carter. No; not at all ; and we continue to act against our own 
citizens. 

The President. No, you do not do that. You do not act against 
your own citizens everywhere. 

Mr. Carter. So far as our laws go. 

The President. I say your laws do not go as far as your contention. 

Mr. Carter. No; the laws do not go as far as our contention goes. 
The Congress of the United States is a different body from the execu- 
tive department of the United States. The executive department of 
the United States submits questions of law, takes its position, here. I 
am here for the purpose of arguing them. Perhaps the Congress of 
the United States may not have gone through all the processes of rea- 
soning which I have gone through. They act upon their own views 
and upon their own conclusions. They have taken the ground and have 
evinced their intention of protecting these fur-seals, and protecting them 
for their own benefit, against the attacks of pelagic sealing, from what- 
ever quarter — their own citizens or others. They ma^ have supposed 
that their powers were confined to Bering Sea, and therefore limited 
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tjbeir jurisdiction to the Bering Sea. They may have acted upon that 
assumption — an erroneous one, in my judgment. 

Mr. Justice Harlan. The President refers to the failure of Congress 

ix) enact a statute forbidding American citizens from taking seals on 

-the North Pacific. Supposing that Congress could pass such a law, 

and did, what effect would that have upon the pelagic sealing, if the 

subjects of Canada were left at liberty to pursue itt 

The President. That is another question. 

Mr. Carter. It would tend, possibly, to diminish the attacks, to 
some extent; how much, would be a question. Of course, it might be 
argued by the Congress of the United States, it might be said by Con- 
gressmen: " If all the world is to be permitted to go up there and take 
the seals, we might as well let our own citizens go. We will not pro- 
tect the seals against attacks by our own citizens if other people are 
to be allowed to attack them". 

The President. You want to convince us first and the American 
CoBgress afterwards, while you ought to convince the American Con- 
gress first and us afterwards. That is what I mean. It is merely a 
point in my mind. 

Mr. Carter. That the American Congress, after this Tribunal shall 
have established American rights, will hesitate at all in exercising the 
utmost degree of protection, is scarcely to be apprehended. 

The President. But it migiit have been in argument before us that 
the American Congress had already admitted the right. 

Senator Morgan. You will remember that Lord Salisbury, I think, 
or Lord Eosebery, in discussing the modus vivendi which is now gov- 
erning this matter, made the objection that the British Government and 
the American Government would be tying their hands by agreeing upon 
the prohibition of pelagic sealing during the pendency of this litigation, 
and permitting other nations to come in and take the seals at their will. 
Both Governments had to take the risk of it. 

Mr. Carter. Yes; that is undoubtedly true. But still the observa- 
tion of the President is correct, namely, that if the United States had 
ft property in these seals and a riglit to protect them upon its own pos- 
sessions, it could at all times have prevented its own citizens from taking 
seals even in the northern Pacific Ocean. It could have done that. It 
has not done it; and so far as that is an argument bearing upon the 
merits of this question of property, I must allow it to pass unanswered ; 
but as to the force and weight of it, I must be permitted to say that it 
does not seem to be very significant. 

The President. It merely shows the question is a delicate and dis- 
puted one. 

Mr. Carter. The policy of passing laws of that character, the direct 
operation of which would be — allowing that these pelagic sealers were 
®ere marauders — to restrain your own marauders for the benefit of the 
Diarauders of another nation, is not a very obvious one. 

There is one other fa<5t perfectly indisputable in regard to pelagic 
^ling, and that is this: the moment its destructive efiect reaches a 
point where the maintenance of the industry on the Pribilof Islands 
peases to be remunerative — that is, when it reaches that i>oint where it 
18 no longer worth while to maintain that establishment of two or three 
hundred Indians which are kept upon the islands — then, of course, that 
ludustry must be given up; and when that industry is given up, that 
population must be withdrawn. They cannot live there without outside 
support. And then, of course, all protection to those islands against 
the marauding excursions of people who want to kill them \l^ow tV^vs 
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land is gone, and when that gaard is withdrawn and all protection 
taken away, that herd of seals is exterminated. It is exterminated for 
the United States. It is exterminated for these lessees. They can no 
longer get anything ont of it. It is exterminated for the whole world. 
It is exterminated even in respect to these pelagic sealers, for their 
occupation is gone also. They are all gone, in a common calamity, and 
gone very quick, too, after the guard is withdrawn, and that will take 
place just as soon as it ceases to be profitable to maintain it there. 

Now, there is a superfluity of young males. That superfluity of 
young males can be taken upon the islands, and the takiug can be lim- 
ited to that, provided all interference is prevented by sea, provided 
pelagic sealing is stopped. That fact — although it appears to be man- 
ifest — that there is a superfluity of young males, is one which I wish to 
place beyond doubt. We say it amounts to I(K),000; but whether it 
amounts to 50,000 or 100,000 or 200,000, there is a superfluity, and that 
superfluity can be separated and taken by the United States on those 
islands without injuring the stock. As I say, that seems to be self- 
evident, but I do not know that it will be admitted, and I choose to 
state one or two circumstances which prove it. 

We have witnesses long resident upon the islands and in charge of 
this business, who swear to it; but it is also proved by the overwhelm- 
ing experience of one hundred years. It is proved 'by the fact that 
Russia, after her occupation of the islands, and while she did not con- 
flue her draft to this superfluity of males, adopted a course which 
tended towards the destruction of the herd and came very near destroy- 
ing it. It is proved by the fact that when she corrected her methods 
and confined her draft to this superfluity, in 1846, the herd continued 
to increase; so that when twenty years later it passed into the posses- 
sion of the United States, it had reached as great a magnitude as it 
had ever had. It is proved, in the next placei by the experience of the 
United States during more than ten years of their occupation, and 
until the excessive drafts occasioned by the pelagic sealing made this 
draft of 100,000 males an undue draft upon the herd. 

Therefore this statement is fully substantiated by the uniform experi- 
ence on the islands — an experience extending over a period of one 
hundred years. It is substantially, I think, admitted by the British 
Commissioners themselves. 

In Section 37, at page 7, of their report, they say: 

87. Daring the early years ol the Russian control, the conditions of seal life were 
very imperfectly understood, and bat little reg^ard was paid to the sabject. A rapid 
dimination in the namber of seals frequentinff the inlands, however, eventually 
claimed attention, and improvements of various kinds followed. Among the first of 
the more stringent measures adopted was the restriction of killing to males, which 
followed from the discovery that a much larger number of males were bom than were 
actually required for service on the breeding '' rookeries. '^ The killing of females 
was practicaUy forbidden on the Pribilof Islands about 1847, and on the Commander 
Islands probably about the same date. 

I pass to section 41 : 

41. It is also noteworthy, that for many years previous to the close of the Russian 
control (probably from about 1842) under a more enlightened system of management 
than that of the earlier years, the number of seals resorting to the islands was 
slowly increasing, and that the average number taken annually was gradually 
raised during these years from a very low figure to about 30,000, without apparently 
reversing this steady improvement in the numbers resorting to the islands. 

I pass to section 116, on page 19: 

116. It is, moreover, equally clear, from the known facts, that efficient ptoteotion 
Is much more easily afforded on the breeding islands than at sea. The oontrol of the 
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nnmber of seals killed on shore might easily be made absolute, and, as the area of 
the breeding islands is small, it should not be difficult to completely safeguard these 
from raiding by ontsiders and from other illegal acts. 

And Section 327, on page 5d: 

327. Thus, on the Pi'ibyloff Islands, one particular instance has been recorded, 
when, in consequence of the lon^ persistence of field-ice about the islands, the seals 
were very greatly depleted. This occurred in 1836, when, according to native count, 
the nnmber of adult seals on St. Paul Island was reduced to about 4,000, and the 
^ater part of the smal] number of seals killed in that year consisted of pups. 
Other thought less disastrous instances, of the same kind have occurred since, and 
a study of availablo information respecting the amount and position of the ice in 
Behriug Sea in various years shows that such adverse conditions may recur in any 
year, though probably seldom with the same intensity as in 1836. 

That serves to show from how low a point the numbers of the seal herd 
on the island, nuder the practice of limiting the draft to young males, 
increased to their subsequent magnitude. 

I now read section 659, page 114: 

669. The system adopted for the regulation and working of the Pribiloff Islands 
by the United States Government, when its control had been established, and after 
the irregular and excessive killing which at first followed on the withdrawal of the 
Eosaian authorities, was substantially that which had gradually been introduced by 
the Russians, as the result of their prolonged experience, but with one very impor- 
tant exception. This exception related to the number ot seals allowed to be killed 
annually. The number was at this time suddenly and very largely increased, being 
in fact more than doubled, as is elsewhere pointed out in detail; and while the 
experience of many former years showed that the Russian system, with a limited 
annual killing, might be maintained with a reasonable certainty of the continued 
well-being of the breeding grounds, it had in fact, according to the best available 
information, resulted in a gradual and nearly steady increase in the number of seals. 
The fflucb larger number permitted to be killed under the new regulations at once 
removed the new control into the region of experiment. 

That shows that the former control, the Russian control, at least, 
resulted in a steady, and gradual increase in the number of seals. 
I coutiuue to read, 

^' Theoretically, and apart from this question of number and other matters inci- 
dental to the actufd working of the methods employed, these were exceedingly 
proper and well conceived to insure a large continual annual output of skins from 
the breeding islands, always under the supposition that the lessees of those islands 
could have no competitors in the North Pacific. It was assumed that equal or prox- 
imately equal numbers of males and females were born, that these were subject to 
^ual losses by death or accident, and that, in consequence of the polygamous habits 
of the fur-seals, a large number of males of any given merchantable age might be 
•laugbtered each year without seriously, or at all, interfering with the advantageous 
Proportion of males remaining for breeding purposes. 

661. The existence of the breeding rookeries as distinct from the hanlin^-grounds 
of the young males, or holluschickie, was supposed to admit, and did m former 
years to a great extent admit, of these young males being killed without disturbing 
the breeding animals. The young seals thus "hauling'' apart from the actual breed- 
ing grounds were surrounded by natives and driven off to some convenient place, 
wEere males of suitable size were clubbed to death, and from which the rejected 
^imals were allowed to return to the sea. The carcasses were skinned on the kill- 
ing ground, the skins salted, and at a later date bundled in pairs and shipped, with 
BQch duplication or checking of count as might be supposed to afford guarantees to 
the agents of the Government and to the lessees that the interest of both were fairly 
treated. 

662. There can be no doubt that if the number permitted to be killed had been 
nxed at an amount so low as to allow for exceptional and unavoidable natural causes 
of mterference with seal life, and if it had been rearranged each year in conformity 
jitb the ascertained conditions, killing might havel>een continued without general 
aamaffe to the seal life of the Pribilof Islands, an^ery probably even with a con- 
tinued gradual increase in numbers of seals resorting to the islands up to some 
nnknown maximum point. Such results might have followed, notwithstandinp; the 
practical imperfection which clearly attacned in execution to these theoretically 
appropriate methods, and in spite of the important change f^m natural conditions 
Voich any disturbance in proportion of sexes involved, if the demands made in the 

B S, PT XII U 
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matter of annnal take bad been moderate: bnt wben tbe nnmber fixed for killing 
resulted, as baa been sbown, in an average sfangbter of over 103,000 seals, it bore so 
large a proportion to the entire nnmber of animals resoiling to the islands as to lead 
net-essarily in the long run to serions diminntion. This decrease cou tinned, on the 
whole, in* an increasing ratio, being dae not only to tbe actual numb(>r of seals 
slaughtered, bnt also to the numbers lost in various ways incidental to the methfuU 
of control and moduM operandi on tbe islands, which loss, though formerly a matt'or 
of minor importance (becanse counted against a large annual surplus), in tbe face 
of the greatly decreased numbers, became a very serious addition to the total of dim- 
inution. In short, from a transcendental point of view, the methods proposed were 
appropriate and even perfect, bnt in practical execution, and as jndged by the 
results of a series of years, they proved to be faulty injurious. 

The President, Will you be kind enough to remind us of the maxi- 
mum annual number of the slaughter under the Russian rale? 

Mr. Garter. At first it was somewhere in the neighborhood of 
30,000. In the last years of their occupation, it was increased to some- 
where from 50,000 to 70,000. 

Sir Charles Bussell. You will find, sir, a table giving the figures 
at page 132 of the British Commissioners report beginning in 1878 and 
going down to 1891. 

Mr. Phelps. That is mere assumption. 

Mr. Carter. We do not concede tiiat to be a correct statement. 

Sir Charles Bussell. It purports to be a correct statement. 

Mr. Carter. It purports to be that; in fact it is not even approxi 
mately correct 

The President. You do not know that the Eussian Government had 
the same rule as the American Government had of fixing a limitation 
for the annual taking? 

Mr. Carter. It did have the same rule. 

The President. The same rule all the timet 

Mr. Carter. After the system was established of limiting the drafts 
to the males. 

Senator Morgan. In 1847. 

Mr. Carter. The learned Arbitrators will perceive from these pas- 
sages which I have read from the British report that there is a full and 
unqualified concession that the methods thus employed by the Ameri- 
can Government on the islands are perfect in theory, and the only 
defect alleged in relation to them is in their practical execution; and 
the only particular in which they mention a fault in the execution of 
those methods is that they do not confine the draft to a sufficiently low 
limit. What that limit is they do not attempt to say; but the com- 
plaint they make of the execution in these methods is that too large a 
draft is drawn. My proposition is that there is a point at which it is 
perfectly safe to make a draft without any danger whatever to the 
herd. What that point may be is another question. We say 100,000; 
and shall be able to make that good. 

I have gone thus far only upon facts which I conceive either to be 
admitted, or overwhelmingly established — established in such a man- 
ner that we may say they are beyond dispute. There are a good many 
other particulars in which there is very considerable conflict in tbe evi- 
dence. We have our own assertions in respect to those points upon 
which this conflict exists; and we shall endeavor to satisfy the Arbi- 
trators that our view is correct; but at this point I choose to say that 
in my view they are not material upon this q uestion of property. I want 
to state a few of these points which I consider to be immaterial upon 
this question of property. I can argue this question of property with- 
out considering any of these disputed propositions. 
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The following things are more or less disputed ; and I do not base 
any part of my argument at present upon tbem. In the first place, it 
is said that not so large a proportion as 75 per cent of the pelagic catch 
is females. 

If it were not any where near that figure — if it was even 20 pQv cent, 
it would answer all the purposes which I desire. 

Second. It is not agreed that so great a number as one quarter or 25 
per cent are wounded and are not recovered. 

Third. It is not agreed that females go out for food at great distances 
upon the sea. Indeed, I cannot say it is agreed upon the side of Great 
Britain tiiat nursing females ever go out for food. 

Fourth. It is not agreed that coition takes plaee on the land. They 
assert that it takes place elsewhere. 

It is quite immaterial where it takes place. 

Fifth. It is asserted on the part of Great Britain that more or less 
commingling takes place between the Russian and the Alaskan herds. 
There is no evidence that there is the slightest commingling; but as 
f4Bur as conjectures go, it is only to the efiect that there may be a com- 
mingling of some few individuals — wholly unimportant. 

Sixth. It is not admitted on the part of Great Britain that the seals 
stay so long on the Pribilof Islands as the United States assert tiiat 
tliey do. 

That again is of no importance, whether they stay there three or four 
or five months; if they stay there long enough to submit themselves 
to human power, so that man can take from them the annual increase 
^w-ithout disturbing the stock, that answers all the purposes of my 
argamont. 

Again, it is said that raids take place upon the islands and a point 
is made that a great many seals are lost, not by pelagic sealing, but by 
illegitimate raids upon the island by sealers wluch the United States 
does not protect against. 

It is immaterial whether there are or whether there are not for the 
pnriH)8es of my argument; but there are not, in our view, any of any 
consequence. 

And again, what I have already said, it is alleged that a draft of 
100,(K)0 young males is too large. 

We do not think it too large. But what if it is. We can find oat 
tbe right number. Experience will tell us that; and of course self- 
interest, the strongest motive operating upon men, will insure our obedi- 
ence to its dictates. 

Then again it is said that the lessees of these islands are careless 
and negligent in the methods of taking these seals and separating them 
and driving them for slaughter, the assertion being that the drives are 
too long, that they are made in a way that is oppressive to the seals, 
that a good many of the seals driven and which are not fit for capture 
but turned aside to go back again, are so much injured that they never 
get hack and are practically lost to the herd. 

We conceive all those statements are unfounded; but even if they 
were true, they would not be material. They would simply show we 
had been guilty of negligence there. There is nobody who is under so 
strong a motive to practice diligence as we are, and it is presumable 
certainly, if there are any neglects, that they will be ascertained and 
corrected. < 

[The Tribunal thereupon adjourned until Friday, April 21, 1893, at 
U:30a.m.] 
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The Tribunal met pnrBiiant to adjonrnment. 

The President. Mr. Carter, will you proceed t 

Mr. Gabteb. Mr. President, the principal part of my argument 
yesterday was devoted to a review of the questions of fact connected 
with the nature and habits of the fur-seal, and the modes by which 
they were pursued and captured ; and that review of facts led to these 
conclusions as matters of fact: In the first place that the United States 
in consequence of their proprietorship of the Pribilof Islands had a 
control over the seals which enabled them to take the superfluous 
increase and supply it to the uses of the world ; that that opportunity 
it had always improved and still improves; that no other nation, or the 
citizens of any other nation, have the power, or the ability, to do that 
thing; that the race of fur-seals could not maintain itself against 
unregulated and unrestricted attack; that it could be destroyed at a 
blow almost on the land, and it could also be destroyed, although not 
so rapidly, on tlie sea; that all pelagic pursuit of the animal was neces- 
sarily destructive in its tendency; and if carried to any considerable 
extent would work an entire commercial extermination of the race in a 
comparatively short period of time; that it struck at once at the stock, 
and not at the increase; that its depredations were principally aimed 
at the females, and not at the superfluous males, and that no discrimi- 
nation could be made. 

I am now to call attention to the inquiry how the question of prop- 
erty is affected by those facts in the light of the principles which I have 
endeavored to lay down respecting the institution of property and the 
grounds and reasons upon which it rests. I wish to apply those prin- 
ciples to the question of property in the fur-seals, and bring those 
principles to bear upon the conclusions of fact to which I yesterday 
arrived. 

Let me recall the main proposition early established in the course of 
my argument, and which I have endeavored to keep in view through- 
out, namely tliis: That the institution of property extends to all things 
which embrace these three conditions — first, that they are objects of 
human desire^ that is to say that they possess utility. Second, that 
they are exhaustible, that is to say the supply of them is limited, there 
not being enough for all. And, third, that they are capable of exclusive 
appropriation. All things of which those three conditions can be pred- 
icated are property and nothing which does not unite all those condi- 
tions can be regarded as property. 

Concerning the first two of these conditions, no debate whatever is 
necessary. The utility of the animal is admitted. That they are objects 
of extreme human desire is conceded. That the supply is limited is 
also conceded. The race is exhaustible. There is not enough for all. 
The only question, therefore, as to whether they are property or not, 
must turn upon the determination of the point whether or not they are 
susceptible of exclusive appropriation. That is the interesting point in 
reference to the question whether seals are property or not. Are they 
Ciipsihle of exclusive appropriation by mant 
:^12 
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In the first place, we must have a very clear perception of what is 
meant by the term ^^ exclusive appropriation^^ What is it that mast be 
done in order that a thing may be exclasively appropriated t Is it neces- 
sary that the thing should be a(5tually in manuj as it were — ^in the actual 
possession of the owner so that no person can take it from him without 
an exercise of force f Ib that necessary, or is something short of that 
Bofficientf In the early ages of society that seems to have been 
necessary; and possession and otcnership were in those early ages iden- 
tical, or rather they were confounded. There were no recognissed rights 
of property, except in respect to such property as the owner was in the 
actual possession of. The skins upon the back of the hunter, the bow 
and arrow which he used in the chase, and the hut, or the cave, which 
lie inhabited, were all in his actual possession, or under his immediate 
power. They could not be taken from him without an act of force. He 
was always present to defend them; and there were no other subjects 
of property. But we see that as the institution of property is developed 
his actualj immediate possession is no longer necessary. A man may 
own not only the half acre of ground which he tills, and which he can 
immediately defend, but he may own a hundred thousand acres by as 
perfect a title as he can own the half acre; and in reference to all per- 
sonal property, the extent of the ownership which is permitted to him * 
IS unlimited. He may not actually possess it. He may not be present 
to defend it; and yet the law stamps his personality upon it so that it 
l>«comes his property, a part of him, an extension of his personality to 
that portion of the material world, so that when that thing which he 
thus owns is invaded his rights are touched, and his personality is 
touched. Here we see the ditterence between the two conceptions of 
possession and otvnershipy originally closely identified, inseparable from 
each other, as it were, confounded together; but with the progress of 
society and the development of the institution of jwroperty, separated, 
^^d the conception of ownership, as distinct from the necessity of 
possession, Mly recognized. 

I have numerous authorities to support these observations, but I 
^XLBt avoid reading many of them because it takes so much time. But 
X may read one or two that are quite significant. I read from page 82 
of the printed Argument of the United States an extract from the writ- 
^ligs of a very distinguished English jurist and writer upon general juris- 
prudence — Mr. Sheldon Amos. He touches upon this subject: 

The fact, or institation, of ownership is such an indispensable condition to any 
^aterial or social progrees that, even throughout the period during which the atten- 
tion of law la concentrated upon family aud village ownership, the ownership on 
^«part of individual persons, of those things which are needed for the sustenance 
<>f pliysical life, becomes increasingly recognized as a possibility or necessity. One 
of the most important steps out of savagery into civilization is marked by the fact 
^At the securlt.v of tenure depends upon some further condition than the mere cir- 
eomstance of possession. 

The use of the products of the earth, and still more, the manufacture of them into 
j^ovel sabstances, consists, generally, of continuous processes extending over a 
length of time during which the watchful attention of the worker can only be inter- 
niiUently fixed upon aU the several points and stnges. The methods of agriculture 
*iid grazing, as well as the simplest applications of the principle of division of labor, 
similarly presuppose the repeated absence ot the farmer or mechanic from one part 
of his w6rk, while he is bestowing undistracted toil upon another part; or else entire 
Absorption in one class of work, coupled with a steady reliance that another class of 
^ork, of equal importance to himself, is the object of corresponding exertion on the 
P«rt of others. 

In all these casee the mere fact of physical holding or possession, in the narrowest 
"^nse,ia no Umi whatever of the interests or claims of persons in the things by which 
^uey aie surrounded. 
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The extract from a French writer, TouUier, which follows in a note is 
so long that I will not read it; but it is to the same effect of marking 
the distinction between possession and ownership^ and showing that 
ownership is a development ia the coarse of civilization of the instita- 
tion of property, and that ownership at present no longer depends apon 
actual possession at all; it depends upon rights which the law gives. 
If the law chooses to stamp the personality of the owner upon any par- 
ticular piece of property, however large, or however extended, whether 
it is in his possession, or out of his possession, then that object upon 
which the law thus stamps the quality of ownership, is the subject of 
exclusive appropriation in the law. 

It is the law that does this. Originally property depended much 
upon individual effort and the power of individual defence. Now, in 
the development of civilization, it depends upon law ; and whatever the 
law regards as the subject of exclusive appropriation is to be regarded 
as property provided it presents the other requisites which I have men- 
tioned. The inquiry is, therefore, under what circumstances and to what 
extent will the law stamp the quality of ownership upon things which either 
are not possessed^ or cannot be actually possessed, by any owner during 
a considerable part of the time. Under what circumstances and to 
what extent will the law assign to a man a title to such things and 
defend itf That is the interesting question. 

The best way to answer that is to see what the law actually does; 
and we may take, in the first instance, the case of land. As I have 
already said, land may be owned by a private individual to any extent. 
He may own a province if he can acquire it. The law places no limit 
upon his acquisition and it will defend him in the enjoyment of it. 
Why is itt As I have already shown, the institution of property does 
not depend upon any arbitrary reasons, but upon great social reasons 
and great social necessities; and, therefore, the answer to the question 
why the law allows an extent of property to be owned by a man which 
he cannot by any possibility actually possess, must be found in some 
great social need; avid this we quickly see comes from the demands of 
civilization to satisfy which it is necessary that the fruits of the earth 
should be increased in order to accommodate the wants of the increas- 
ing propulation of mankind. No land will be cultivated unless you 
award to the individual the product of his labor in cultivating it. The 
motives of self interest are appealed to, and men are told: ''You may 
have, and we will defend your title to, as much land as you can acquire." 
That is the only way in which the general cultivation of the earth could 
ever be brought about. That is the only way in which it is made to 
produce the enormous increase which it now produces; and although 
large tracts of land are not c-apable of direct actual possession by the 
owner, yet in view of the prodigious advantages which are acquired by 
stamping the character of ownership upon them, the law concedes that 
ownership, assigns the title to an individual, and protects and defends 
him in it. 

The same is the case in reference to all movable property, all products 
of manufacture and of labor-^agricultural implements and tools, goods 
of all descriptions. A man may own magazines full of them which he 
cannot by any possibility, by his individual arm, protect and defend. 
Why is he permitted to do thist Because the worid cannot otherwise 
have them They are the pnee which the world must necessarily pay 
for these possessions, or otherwise it must do without t lieui ; and it cannot 
do without them and support the population which civilization brings 
izpon the earth. 
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Take the case of useful domestic animals; the same tbin^ is tme. 
Man may own as many as he can acqaire and breed; and they may 
roam over almost boandless areas, over his own property or the prop- 
erty of the public, and still his title is complete and perfect. In the 
barbaric ages a man could own but few, and when the number increased 
tliey became the property of the tribe; but that condition of things 
would not support the demands of civilization. We must appeal to tlie 
cupidity of men and arouse them to labor and to efibrts for the pur])ose 
of increasing the stock of domestic animals; and therefore a title is 
awarded to as many as a man can bring into existence. The great 
prairies and wastes of the interior of the Uniti^d States, and of lar^e 
regions in South America are fed upon by countless herds, and yet the 
title of the owner to every one which he can identify is distinct and 
absolute. That is for the same reason. You could not have tlieni unless 
you gave that ownership. And society could not enjoy the beneht 
unless it paid this price. 

You will see that in all these cases the owner is enabled to preserve 
the principal thing without destroying it and yet produce a great 
increase for the use of mankind. The cultivator of land, the title to 
which is assigned to him, does not waste it. He does not destroy it. 
He does not convert it into a desolation, he does not extract its rich- 
ness from it and then leave it incapable of further product. He cul- 
tivates it. He manures it. He not only extracts a great product from 
it, but he increases its ability for further production ; and so also in 
regard to the races of animals. The stock is not invaded so long as 
you allow individuals the ownership of whatever they are able to pro- 
duce. They preserve the stock everywhere, and they increase over- 
whelmingly the product which can be afforded for the uses of mankind. 
But step for an instant to the cases in which this result cannot be 
accomplished; and we see that society at once refuses to allow indi- 
^dual property beyoml actual, literal, possession. It refuses to consider 
tbe things as the subjects of exclusive appropriation. Take the birds 
of the air, the iishes of the sea — wild animals generally. A man cannot 
by any exercise of his art or industry so deal with them as to furnish 
tbeir increase for the use of mankind without destroying the stock. He 
cannot do it. He can only take them indiscriminately. He can prac- 
tice no husbandry in relation to them; and if they maintain their exist- 
ence nnder his attacks it is not because of any effort, art, or labor on 
bis part, but because nature has made such an enormous provision that 
tbey are practically inexhaustible, or because nature has furnished them 
with sach facilities for escape that man cannot capture any considera- 
ble number of them. Consequently in reference to all of these wild 
animals where the award of ownership to an individual man would pro- 
dace no great social blessing, in other words, where there are no so« ial 
reasons for awarding exclusive possession, an exclusive possession is not 
awarded, and, the thing is regarded as incapable of exclusive appro- 
priation. 

But, even in the case of wild animals, although the institution of 
property in respect to them would not accomplish any social good, would 
|iot prevent their extermination, still society resorts to the best means 
in its power to prevent their destruction, and it assumes a sort of cus- 
tody over them by the establishment of what are called '' game laws," 
nioreor less effective for preserving the wild races of animals, but still 
ineffective where the demand for them is so great and their facilities 
for escape so little that the ravages of man become destructive. 
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There are some animals which lie near the boundary line between the 
wild and tame, and it is very interesting to see how the law deals with 
these, and how perfectly in accordance with the princi[)Ie I am endeav- 
oring to sustain. Take the case of bees ; they are perfectly wild. Noth- 
ing can be wilder. Nevertheless man can indace them to return to a 
particular spot; and in consequence of that can take from the bees their 
product, and can therefore increase the production of honey, — a most 
useful article — ^to an almost indefinite extent. If men were driven for 
their supply of honey to find the hives of wild bees in the forest, their 
demand could never be supplied, and the bees themselves would 
be taken away; but if you award a property to man in such bees as 
may take up their abode in the hives prepared for them ; x>^rmit him to 
defend his title to them, and to every swarm that, at the appropriate 
season, leaves in order to create a new habitation for itself— if you give 
him a title to such bees, enable him to practice a husbandry, allow him 
to consider as exclusively appropriated to himself what in its own nature 
is absolutely incapable of appropriation, — if the law will step in to the 
aid of human infirmity and grant these rights — ^then you can have this 
product of honey multiplied to an indefinite extent. Society does it. 
It does it for that purpose. Our municipal law which I have heretofore 
shown upon this point is based upon this ground. 

The same is true of the wild geese and swans. The breeding of these 
is an industry, to be sure, not carried on on so large a scale, but it pre- 
sents the same principles. If we were driven for our supply of such 
birds to pursue the wild flocks with such means as are adapted for that 
purpose, the supply procurable would be extremely small; but if man 
by art and industry can so far reclaim them as to wont them to a par- 
ticular place, take the annual increase from them and preserve the stock, 
then, without taking from others, we greatly multiply the product which 
is applicable to the uses of man. In other words, another like occa-sion 
is furnished upon which the law will lend its aid to man, and say that 
these animals shall be deemed exclusively appropriated ; and it does so. 
And yet for the greater part of the time these animals are roaming in 
waters not belonging to their owner and would fly from him as quickly as 
from others, should he attempt to capture them there. 

The case of deer upon which I have already enlarged is the same. 
Pigeons the same. The reindeer of Lapland is another instance of an 
animal naturally wild, but in which the law assigns to man a property 
interest and deems them exclusive property although they wander over 
vast regions, and, instead of following their owners, I believe the 
owners follow them. 

Now we see the principle which lies at the foundation of the municipal 
law which I alluded to in the early part of my argument, the municipal 
law of all civilized nations concurring upon these points, and declaring 
in regard to every one of these animals commonly designated as wild, 
that if man caii so deal with them as to take their annual increase and 
preserve the stock, then, notwithstanding they may fly out of his pos- 
session at will, still, the law will regard them as subjects of exclusive 
appropriation. 

But the law does not stop there. It is interesting to observe that it 
will go to all extremities, wherever there is a social advantage to be 
gained, and will allow a thing to be the subject of prox)erty and to be 
regarded as the subject of exclusive appropriation, although it is abso- 
lutely intangible. Take patents for useful inventions, products of the 
mind, and, originally, not the subjects of property at all. As society 
advances, as civilization develops, as the need of these products of the 
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mind increases, society perceives that it cannot have them unless it 
encourages the production of them ; and there is no other way of encour- 
aging the production except by awarding to the meritorious authors 
of them all the benefits of a property interest; and it does so. We 
have had for a very long series of years a property awarded in respect 
to inventions in the useful arts. The principle of a monopoly, odious 
in general, is applied here; and society does not, or rather will not stop 
there. That extension of the rights of property to inventions in the 
nseful arts did not go so far as to give a right of property in all the 
products of the mind. Literary works, the contents of books of every 
de8crix)tion, were still not the subject of property. They could be 
appropriated the world over, by whomsoever pleased to appropriate 
them, and without giving any ground of complaint to the author; but 
all of us understand how gradually and by degrees that has been con- 
sidered to be a wrong and not in accordance with the principles of 
natural law, not in accordance with the principles of justice; and so, 
after a while, the rights of authors in their intellectual products were 
secured to them by copyright laws which are enacted in every civilized 
state; and now there is a tendency and disposition and determination, 
let me say, to carry it still further. An international copyright, secur- 
ing the benefits of ownership in the products of the mind all over the 
world is impatiently awaited and will probably, ere long, be enacted. 

Such, then, Mr. President, is the development of the institution of 
property. It is the development of the conception of ownership as dis- 
tinguished from actual possession. The law will award this right of 
property, and will determine that things incapable of absolute and 
permanent possession may yet be exclusively appropriated wherever 
there is a social good which may thus be accomplished. It is thus that 
human society, proceeding step by 6tep, and from age to age, rears its 
inajestic arrangements, making provision for the satisfaction of every 
vant of man, and every aspiration towards civilization, and shaping 
and conforming all its methods in accordance with the dictates of nat- 
ural law. 

What then is the general conclusion in respect to animals which I 
conceive to be established by this reasoning? It is this : That wherever 
an animal, although commonly designated as wild, voluntarily subjects 
itself to human power to such an extent as to enable particular men, 
or a particular nation, by the exercise of art, industry and self-denial 
to deal with that animal so as to take its annual increase and at the 
same time to preserve the stock, and any taking of it by others would 
tend to destroy the race it becomes the subject of property. That 
proposition seems to me to be so reasonable upon the mere statement 
that it ought to be allowed without argument; but I have endeavored 
to begin at the beginning, and to show that every ground and every rea- 
son which supports the award of property any where and to any extent, 
applies to that case, and makes the animal the subject of property. 

It only remains to a])ply that conclusion to the particular animal about 
^hich our controversy is concerned, namely, seals. Ineed not, of course, 
recapitulate again the facts. They are all fresh in your recollection. 
It is enough to say that they do submit themselves voluntarily to the 
power of man to such an extent as to enable the owners of the Pribylof 
Wands, to whose power they thus submit themselves, to take by the 
exercise of art, industry, and self-denial, the superfluous annual increase 
without destroying the stock; and that is the way and the only way in 
^hich the human race under civilized conditions can continue to enjoy 
the benefits of that blessing of Providence. Unless an Si^wcd «t ^\^^- 
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erty is made to the United States in that animal, or what is equivalent 
to it, the fiate of tiie animal is already sealed. 

In looking at the meritorious features which the owners of the Pribylof 
Islands exhibit, and which constitute their title to this award of prop- 
erty, it may at first sight appear that they do not have the same sort of 
merit that the cultivator of the land has to the bushel of grain that he pro- 
duces, or that the manufacturer of an agricultural implement has, which 
is in every part of it the fruit of his labor; but when you look closely 
into the case you will see that the merit of the owners of those islands 
is precisely of the same character and goes to the same extent; and 
that the present existence of that herd is just as much due to a meri- 
torious, voluntary, exercise of effort on the part of the owners of those 
islands as any product of mechanical industry is due to the workman 
who fashions it. This species of property it will be remembered is 
called by Blackstpne property "per indu^triam and very properly called 
so. Now, what industry is exhibited by the owners of these islands to 
entitle them to say that the seals are their property per industriamf 
They remove a population of hundreds of people at great expense to 
those islands, feed them, keep them there to prot>ect these animals and 
their breeding places against all enemies, and maintain at prodigious 
expense a marine guard along the coast for the same purpose. Unless 
that were done, marauders would swoop down upon those islands and 
destroy them at once. In the next place they do not kill the seals 
indiscriminately. They practice abstinence, self-denial. They might 
kill every animal as it arrives and put its skin on the market at once 
and get the full benefit of it. That is the temptation always to man, 
to take the utmost that he can, and to take it at once for present enjoy- 
ment. But the owners of the Pribylof Islands practice a self-denial. 
They forego present enjoyment. They forbid themselves that enjoyment 
and they do it in the hope of obtaining a future and a larger good. 
They practice art and self-denial and confine their drafts to the super- 
fluous males. 

I wish to dwell a moment upon the merits of that particular feature of 
self-denial. I have given in the printed argument a multitude of cita- 
tions which illustrate the merit* of this quality of abstinence as a founda- 
tion for property. All political economists, for instance, in treating of 
the question of interest, and the moral right which a man has to exact 
interest for the use of money, defend it upon this ground. Capital is 
lent and interest is taken upon it. What is capital! It is the fruit of 
saving. A man who has produced something, instead of spending it 
in luxuries, saves it; no man can save for himself alone. He saves for 
the whole world as well. He saves something which will support pro- 
ductive industry, and the whole productive industry of the world 
depends upon the savings of the world. If it was not for the practice 
of this abstinence which leads to the accumulation of wealth which 
may be employed for the purpose of sustaining productive industry, 
productive industry would be impossible. 

Mr. Senior, in his Political Economy — he is an author of recognized 
authority — ^says (I read on page 93 of our printed Argument from the 
note): 

Bat althongh hnman labour and the agency of nature, independently of that of 
man, are the primary productive powers, they require the concurrence of a third pro- 
ductive principle to pye them complete efliciency. I'he moht laborious population 
inhabiting the most fertile territory, if they devoted all their labour to the production 
of immediate results and consumed its produce as it arose, would soon find their 
utmost exertions insufficient to produce even the mere necessaries of existence. 
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To tbe third principle or instrament of prodnction, witbont which the two others 
are inefficient we shall give the name of abstinence, a term by which we express the 
condaet of a person who either abstains from the unproductive use of what he can 
command, or designedly prefers the production of remote to that of immediate results. 

After defining capital as ''an article of wealth, the result of human 
exertion employed in the production or distribution of wealth", he goes 
on to say: 

It is evident that capital thus defined is not a simple productive instrument. 

It is in most cases the result of all the three productive instrnments combined. 
Some natural agent must have afforded the material ; some delay of enjoyment must 
in general have reserved it from unproductive use and some labor nniMt in general 
have been employed to prepare and preserve it. By the word abstinence tee wish to 
expretf thai agenty dietineifram labour and the agency of nature, the concurrence of which 
it neoe$8arff to the exietenoe of capital and which atanda in the same relation to profit as 
lekwr does to wagee. 

Wherever yon can find among men a diBposition to forego immedi- 
ate enjoyment for the purpose of accomplishing a future good you find a 
prime element of civilization, and it is that which society encourages, 
and worthily encourages. I have no time to read further from these 
citations upon the merit of abstinence; but I especially commend tliem 
to the attention of the learned Arbitrators. That is what is exhibited 
npon these Pribylof Islands. The United States, or its lessees, do not 
distorb these animals as they come. They invite them to come. They 
devote the islands entirely to their servi«e.^ They cherish them while 
they are there. They protect them against aU enemies. They carefully 
encourage, so far as they can, all the offices of reproduction, and, at the 
appropriate time, they select from the superfluous males, that cannot 
do any good to the herd and may, nnder certain circumstances, do 
injury to it, tlie entire annual increase of the animal and apply it to the 
purposes of mankind; and, without the exercise of those qualities, as is 
perfectly plain, that herd would have been swept from existence half a 
century ago, and the Pribylof Islands would have been in the same 
condition in respect to seals as the Falkland Islands, or the Masafuera 
Islands, and other localities, once the seats of mighty populations of 
these animals. 

It is upon these considerations that I base the position of the United 
States, that it has a right of property in those seals. There is no prin- 
ciple upon which the law of property rests which does not defend it, 
ftod there is no rule of the municipal law itself, so far as that law 
speaks, which does not support it. They defend it completely and 
absolutely; and when we step beyond the boundaries of municipal law 
to the moral law, the law of nature, that law which is the foundation of 
international law, it also speaks with a concurring voice; and in what- 
ever direction we prosecute onr inquiries we find uniform support for 
the same doctrine. All the rules and the whole spirit of municipal 
and international law concur and contribute to this conclusion that 
the property of the United States in that seal herd is complete and abso- 
lute, not only while it is npon the islands, but wherever it wanders, and 
is protected by the safeguards which property carries with it where- 
dver it has a right to go. 

If there were anything which might be urged against this conclusion, 
^e might be disposed to hesitate. But what is there that can be urged 
i^iust it. ^hat right is there that can be set up ngainst itt If there 
were anybody who could set up a right against this conclusion, a dif- 
ferent case would be made. If any man or set of men, or any nation, 
could say: "This conclusion of yours, i)lausible enough in itself, defen- 
sible enoagh in itself nevertheless comes into coUision with a right of 
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ours, defensible wpou like grounds, that is, moral grounds." If that 
could be set up, it would raise a doubt. But what is theret What 
right is there in these pelagic sealers — for they are all we have to deal 
with — to contend against this conclusion? As near as I can ascertiiin 
it is asserted to be a right to pursue the animal because it is a free 
swimming animal, in the first place, and because, in the next place, 
there is no power on the sea to prevent it. That does not suggest n 
principle of right at all. How can it be said that there is a right to 
pursue an animal because he swims freely in the seaf What ground is 
that upon which to attempt to establish a right, I should like to know. 
Why should one be permitted to destroy a useful race of animals, a 
blessing of mankind, because they happen to move freely in the sea! 
I cannot conceive that that suggests even the shadow of a right. The 
other ground asserted as a defense for pelagic sealing, namely, that 
however perfect the property right of the United States may be, they 
have no power to interfere with pelagic sealers on the high seas, is 
wholly untenable, it seems to amount to the solecism that there may 
be a right to do a wrong upon the seal 

There is no more right to do a tDrong upon the sea than there is upon 
the land. What is this right to carry on pelagic sealingf What is 
this right to take these free swimming animals in the sea, mostly 
females heavy with young, or suckling their pupsf What kind of a 
right is that? We have seen that it necessarily involves the destruc- 
tion of the animal. How can you connect the notion of a right with 
thatt It is a right to sweep from the face of the earth a useful race of 
animals, and to deprive mankind of the benefit they afibrd. What sort 
of an act is that, to destroy a useful race of animals f It is a crime; is it 
notf How else can it by any possibility be correctly described? It i 
a crime against nature. It is a defiance of natural law; and if it 
committed within the boundaries of any civilized and Christian states- 
would be punished as a crime by municipal law. It has no character — 
istic, and no quality, except those which mark a crime. What good^ 
does it accomplish? Does it give to mankind a single seal which can 
not be taken in a cheaper, and a better wayf I have already show 





that the entire product of this animal can be taken upon the islands b^j 
a less expensive method, and in a way such as to preserve the quality 
of the skins in a better manner. It does no good in any particular 
mankind. It is possible that seals may be afibrded at a less price fo~ 
a short time by the practice of pelagic sealing. Of course if you 
put upon the market, in addition to what is taken upon the islandf 
another hundred thousand seals taken in the water, you can temporarily 
reduce the price; and, although the method of taking them is mor 
expensive, the world may get them for a while at a less cost; but jor* 
are taking the stock, are you notf You are not taking the inereas^^^ 
The question, and the only question, is how the increase of the animie^^ 
can be best taken for the purposes of mankind. We have no right U^' 
anjrthing else. Anything else is destruction. Therefore these sealecx:^ 
are doing no good to mankind. They are doing no good to anybod gl J 
They are de>stroying the occupations of the large number of manufa^^^ 
turers, of whom there are thousands, residing in Great Britain an.^^ 
whose occupation consists in manufacturing the skins for marke 
Their occupation is taken away by it. They are doing injury in 
direction. They are doing no good to anyone, not even themselves 
for their own occupation will be gone in a few years. Nature has a 
ordered it that any pursuit or occupation like this which consists simp ^-i} 
in destroying one of the blessings of Providence, does no good, %x=:^d 
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nothing but evil, in any direction. We say we, the United States, can 
take the entire product of this animal, furnishing it to the commerce of 
the world in the least expensive and in the best manner. Why do you 
not permit us to do it? Why break up this employment! There 
seems to be no reason for it. Then again, as I have already said in an 
earlier part of my argument, one of the limitations to which property is 
subject, and especially property owned by nations, is a trust for the 
benefit of mankind. Those who have the custody of it and the manage- 
ment of it have a duty in respect to it. Indeed the whole subject of 
righU should be regarded as one dependent upon dntieSj rights spring- 
ing ont of duties, rather than duties out of rights. It is the duty of 
the United States to cultivate that bounty of natnre, the possession of 
which is thus assigned to them, and to make it productive for the pur- 
poses of the world. That is their duty. Why should they not be per- 
mitted to perform it? Can a reason be assigned why they shall not be 
permitted to perform that duty. They can not perform that duty, if 
the animal is destroyed. 

Has the United States even the right to destroy that sealt It has 
the power. Has it the right f Has it the right to go upon those islands 
and club every seal to death and thus deprive the world of the benefit 
of themf Certainly not. Have these pelagic sealers any better right 
to do that than the United States have? I have no doubt that if the 
United States should wilfully say: "We will destroy that property. 
Although having the ability to preserve it, we will destroy if' — and it 
were the case of a piece of property the use of which was absolutely 
necessary to mankind — if the seal contained some quality which was 
highly medicinal, a specific against certain diseases which afQict the 
^uman race, and the possession of which was necessary in order to 
enable the human race to withstand such disease — the world would 
We a right to interfei*e, take possession of those islands, and discharge 
those duties which the United States were betraying. What duty have 
these pelagic sealers in respect to these seals t They have none because 
tbey cannot do anything but mischief with them. The United States 
^jas a duty. It is to cultivate that advantage which in the great parti- 
tion among nations of the blessings of the earth has fallen to their 
^ot. It is the duty of the United States to preserve it, to cultivate it 
^nd to improve it. Shall they not have the power to do it f Is it not 
^le duty of other nations and other men to abstain from interference^ 
^t seems to me that nothing can be plainer than that conclusion. 

There is no righty therefore, that can be set up against the claim of 
^he United States. Well, if there were somethiug less than a rightj if 
^here were some inconvenience to which mankind would be subjected, 
^f pelagic sealing were prohibited and an exclusive property interest 
^warded to the United States, we might hesitate; but there is not. 
^Ihere is no inconvenience even. There is indeed a suggestion on the 
X>art of Great Britain of an inconvenience in this particular. It is said 
^hat it is building up a monopoly for the United States, enabling them 
^0 gain a monopoly in the sealskins and thereby acquire a great profit, 
"^ell, I admit that it would be a monopoly. There is always a monop- 
oly when one particular nation, or particular men, own an entire source 
of supply. It is not an absolute monopoly, for there is a certain com- 
l^tition on the part of Russia and Japan; but it is in the nature of a 
monopoly of course. Where there is an object in nature of which the 
supply is limited, if the source lies wholly within the power of some 
particular nation it must necessarily have a monopoly. That is una- 
voidable. But it is a monopoly to the United States, of course, only 
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because the United States happens to have those particalar islandc 
The possession of them, the sovereignty over them must be awarded 
some nation, and therefore a monopoly is in a certain sense necessai 
Bat is it an injurious monopoly, is it an objectionable monopoly? N^^^' 
at all. 

Senator Mobgan. The islands were bought chiefly on that account f 
were they nott 

Mr. Gabteb. I do not know that they were. I hardly think tbc^p 
were. 

Senator Moboak. What else was theret 

Mr. Gabteb. There was not much else except territory. It is sonoe- 
times said that they were bought on that account, and there are soioe 
evidences that I have read tending to show that that was one of the main 
considerations; but whether that was the real motive or not I cauna^ 
say. I do not resort to that as furnishing the slightest strength to ntS 
argument. It is just as powerful without it. I am speaking as t^ 
whether it is a monopoly or not. When does a monopoly became injur 
ous to man f It is only when it is an artificial monopoly. If there is 
natural monopoly in a particular product and the whole annual suppi; 
of that particular product is thrown upon the world the price of it wil 
necessarily depend upon the relation between the supply and thi 
demand. Sometimes there is a monopoly in a particalar region of thi 
world of a particular article, but the supply is yet so abundant tha 
if the whole product of that particular region were thrown upon tlu 

market the price of it would be extremely low, and pay but a smal 

profit and mankind would get it at a very low rate. That is supposec^ , 
to have once been the case with the Spice Islands, belonging to HoL-^^ 
laud. If all the pepper and other spices produced upon those islandff^ ^® 
were thrown upon the markets of the world, they would be glutted 
The world would get them at a very trifling sum and the producers o 
the spices would make no profit at all. What did the proprietors of thi 
Spice Islands dof They did not simply toithhold from the market, foi 
that would answer no purpose; but they made an artificial scarcity bi 
destroying half the crop, and the world needing more than half, the] 
were enabled to exact very high prices and to make a great profit-^^ 
That is the only way in which a monopoly of a natural production cai 
be made use of unfairly and disadvantageously to mankind, and 
made the means of exacting an extortionate price. You must artifi — ' 
dally limit the supply. But not only has that never been done here, buff^ 
it never can be done. I say it never can be done, because no profit caa 
ever be found in it. There is a demand for every seal skin that can b^ 
produced, and a profitable demand; and the whole supply is thrown 
upon the market. There is not one withheld. The world is not com- 
pelled to take a single seal; and if there is a large price paid for the 
seals under those circumstances, that price is simply the result of com- 
petition among those who want them. If anybody is required to pay a 
large price for them, it is because somebody else is ready to pay a large 
price. They are all contributed to the commerce of the world, as I have 
already said, just as if they were put up at auction. The world bids 
for them and they go where the highest price can be obtained for them. 

If the lessees of the Islands under those circumstances make, as they 
probably do make, a large profit, is there anything unfair or unjust 
about itt Taking into account what is paid to the United States 
and the profits of the lessees besides, all of which must be fairly 
regarded as the profits of the industry, there is of course a very large 
profit upon every skin that is sold; that is to say, the price of the skins 
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may pay two or three times over for all the labor and all the expense 
which the gathering of the prodact costs. There is a very large profit. 
That goes to the United States, and to these lessees — is distributed 
among them. It is exacted, of course, from the citizens of the United 
States the same as it is from the rest of the world; but it goes to the 
United States and these lessees. What objection is there to thatf Is 
that anything more than a fair remuneration from this bounty of Prov- 
idence which is placed in their custody and in their control, and for 
Iheir labor, their efforts, and their exertions in preserving it and fur- 
nishing it for the use of mankind? Of course not. It ia perfectly fair. 
Jt may be the source of a profit. So there are a thousand things in 
^M)inmerce which are the sources of profit to particular nations which 
liave natural advantages over other nations in producing then^ The 
^vantage is not different in its nature in this case. 

In short it comes to this: That it is only by the exercise of the care, 

IndaRtry and self denial on the part of the Government of the United 

States tbat the world can have this blessing. The whole of it is thrown 

-apon the world and the price is determined solely by the buyers and 

l>y what they see fit to give. If the owners of the islands should see 

lit to withhold from the market at any particular time anv considerable 

number of these skins, what would they do with themf How would 

they gain by that procedure at allt The next year, or the next — some 

time after that — they would be obliged to throw the part withheld upon 

the market and that would depress the market so that the loss they- 

would incur in that way would lar exceed any gain that there was any 

promise of. No, there never can be any temptation for keeping any 

part of the product, except under very unusual circumstances, such as 

a decline in the demand owing to some special circumstance, which 

n»ight induce the proprietors of the islands to say: "We tliink we can 

do better with the skins next year than this year.'' But in general they 

can reap no unfair advantage from the possession of this natural 

monopoly. 

There is another suggestion I observe in the Case and Argument on 
the ])art of Great Britain. These meritorious grounds upon which the 
title of the United States depends are, of course, perceived by the other 
&ide, and they seek to find something of a similar nature upon which 
to support their alleged right. What have they? I have discovered 
two things which they put forward or suggest. They recognize the 
natural advantage which the owners of the Islands have, owing to the 
^Is submitting themselves fully to the power of man there and the 
tliiug they put against that is this : They say this seal has two habitats; 
ODe on these islands, and the other in the sea along the coast of British 
Columbia. That is they seek to attach the seals to British territory, 
Canadian territory, and say that they have a superior right also 
£7X)anded upon favorable conditions of locality, etc. 

That does not amount to enough to talk about. It is not an advan- 
tage which enables them to deal with the seals in any different way. 
They still cannot take them in any other way than by this indiscrimi- 
nate pursuit which sacrifices males and females alike — or females to a 
larger extent than males. It does not enable them to practice a hus- 
bandry in respect to the animal, and to give to mankind the benefit of 
the increase without destroying the st/Ock ; and so it should be dismissed, 
even if it were true in fact. But it is not true in fact. It is only a con- 
jecture. The seal has no winter haJ}itai. He is on the move all the 
time; if he has a habitat along the coast of British Columbia, he has 
tiie same habitat along the coast of California and Oregon, which is 
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territory of the United States, and along a vant extent of this soutneriv 
part of Alaskan territory and of the Aleutian Chain. A winter habit^ 
along the coast of British Columbia, if it were anything but an ima: 
nation, is too slight a consideration to form any figure in this discassio 

What is the other ground of merit f That is rather more singular, 
it seems to me. They say the Heals consume along the shore of Briti^s^ 
Colombia a great many fish in bhe sea. The suggestion is, I suppo^i^ 
that if the seals did not consume those fish, the inhabitants of tho 
shores would catoh them and that, therefore, the seals take away tho 
fish from them ! In other words the intimation is : ^' We feed these 
with our fish I'' All I have to say in reply to that is that the fish wbi 
they consume^ these squids, and crustaceans and cods, and what n 
are not the property of Canada, or of Great Britain. They are t 
property of mankind. Mankind feeds these seals. It is from mankii_j3d 
that they get their sustenance. They take it out of the illimitable ston^aes 
of the sea. It is not the property of any nation, but of mankind. I 
grant you that the circumstance that mankind feeds these seals w i — ^ ^ 
its fish is a circumstance tending to give mankind an interest in t'rSie 

product. The seals in a beneficial sense belong to mankind. That is 

our position; and we give them to mankind; and mankind works out ^■Bts 

true and beneficial titie only by employing the agency and the insti ^^- 

mentality of the United States. That is the only way whereby mauki^E=iid 
can reach, or ought to reach them. The world says to the Unit '^ 
States : <^ You have, by nature, this extraordinary advantage of localii^F-i^y, 
and po8S€Mian. You, and you alone, have the ability to take the whc^^f^ 
annual increase of this animal and furnish it to the world if you \^^ — g^i^^ 
only cultivate it It is your duty to improve your natural advantagi_J^s 
by taking the annual increase, and when you do that, we get the ben tgrr^ fit 
of these seals, and we get it in the only way which it can be afforded — ^ 
us. No other nation can touch the animal except on the high seas, a^ ^"d 
to take it there is to destroy it.'' Therefore, the argument that the fi ' 
which these seals consume are fish belonging to British Columbia a=: 
that, therefore, the inhabitants of that region have an equity of a su 
rior character in the seal entirely disappears. There is neither fact 
reason to support it. 

In reaching these conclusions as to property in. seals, it will 
observed that I rely on no disputed facts; upon no facts which are 
serious dispute. I have said so at least. My assertion in that partic 
lar may not be accepted; but I feel quite sure that when the membe 
of this Tribunal come to consider the facts, they will agree that all t 
facts I rely upon, are placed beyond dispute. They are conceded, 
placed beyond dispute by the evidence; but I could really make tl% 
whole argument upon a much narrower ground of fact and keep myse ^ 
within what is absolutely indisputable. 

Here is the report of the joint Commissioners; it will be found a^ 
page 309 of the Case of the United States, and contains the following ^ 

5. We are in thorough ag^ement that for industrial as weU as for other obyion^ 
reasons it is inonmbent upon all nations, and particularly upon those havinii^ 
direct commercial interests in fur-seals, to provide for their proper protection an<I> 
preservation. 

6. Our joint and several investigations have led ns to certain conclusions, in th^ 
first place, in regard to the facts of seal life, including both the existing condition^ 
and their oanses; and in the second place, in regard to such remedies a« may b9 
necessary to secure the fur-seal against depletion or commercial extermination. 

7. We find that since the Alaska purchase a marked diminution in the number 
of seals on and habitually resorting to the Prybilof Islands has taken place: that it 
htm been oomnlatire in effect, and that it is the result of excessive killing by man. 
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The President. Is that in accordance with what you have said t I 
tbiuk yon stated that diminution has been taking place since 1884 or 
a^ least since the Alaska purchase, which was in 1867. 

31r. Garter. This report does not state any diminution at successive 
periods; nor does it state the beginning of the diminution. 

The President. Your statement I believe is that the draft of one 
liimndred thousand seals a year would not affect the condition of the 
Ix^rdt 

IMr. Garter. That is my statement; that is if pelagic sealing were 
ikot carried on. 

The President. That draft was observed for several years after the 
^^L^la^ka purchase. 

Mr. Garter. Yes. It will be observed that there was a prodigious 
tsiiUng just prior to the establishment of regulations by the United 
St^ates which diminished the numbers of the herd a great deal. That 
diminution began then in 1869; but unless that had been increased by 
pelagic sealing I have no doubt that the draft of one hundred thousand 
a» year could be maintained. But I take the statement of these Com- 
missioners that <^ since the Alaska purchase a mar'ked diminution in 
tb^ number of seals on and habitually resorting to the Pribylof Islands 
l^arS taken place; that it has been cumulative in its effect and that it is 
t.lie result of excessive killing by man." I take that finding to mean 
tliis: That this herd of seals is at the present time in the course of 
esLtermiuation, and that that extermination is due to killing by the 
l^&nd of man. I take those two facts and that is all that is neces- 
Ba^xy for the purpose of establishing a full foundation for the property 
^^gument. 

^ It follows from that fact that fur-seals must perish unless their 

l^tlling is regulated; and it follows from that that all unregtilated killing 

^^ vnrong. It follows, I say, from that that the extermination of the 

^^stls which is in progress is due to unregulated killing. I do not say 

^ow where unregulated. It follows that all unregulated killing is wrong, 

^^ause it leads to destruction. We know that there is a mode of regu- 

7^^ ted killing by which the race can be preserved, and that is by confin- 

^^^ g it to the Prybilof Islands; and we know that seeing upon the high 

^^as cannot be regulated. All unregulated sealing is wrong. Sealing 

^\X)on the high seas is, and must be, unregulated^ because no discrimina- 

- ^^n is possible between the stock and the increase; and, more than 



at, the attack of the pelagic sealers is principally upon the stocky and 
>t upon the increase, for wherever a single female is killed the stock 
struck directly. 

Therefore, standing upon the mere finding of this joint report there 
fact enough upon which all the conclusions of my argument may be 
^"^stained. 

There are some technical objections that are urged against the award 
' property. It is said, you cannot identify these seals; that the seals 
und upon the Pribilof Islands may perhaps come from the Oom- 
ander Islands. As I have already said, that is founded upon conjecture. 
31 dealing with a large subject like this the mere possible circumstance 
at there might be a few individuals intermingling is of no consequence 
t all. No judicial Tribunal would take notice of it at all. The great 
^t is obvious, and I think admitted, that the great bulk of the herd 
hich goes on the Northwest Coast of America and between the Pri- 
ilof Islands and the state of California has its breeding place at the 
Mbilof Islands; and every individual of it at some time or other, 
^Visits those islands and submits itself to the power of man there* 

B &, PT XII 15 
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There is another thing that is suggested and that is if a property 
right should be allowed in these animals to the United States it might 
interfere with, and prevent, the enjoyment by the Indians along the 
coast of an immemorial right and privilege of theirs to hunt seals for 
their own purposes. That right of the Indians, such as it is, deserves 
very respectful consideration. It stands upon something in the nature 
of moral grounds, I admit. They have something of a better claim than 
these pelagic sealers. There is some reason for saying that you should 
not deprive these Indians who have lived along that coast always and 
who have from time immemorial supported themselves to a greater or 
less extent by going out in their canoes in the sea and spearing these 
seals, of that mode of sustaining existence. It might subject them to 
starvation. You must support them at least if you do deprive them of 
it. The force of these considerations I have no disposition to disguise. 
But what is the nature of that case. That is a pursuit of the animals, 
not for the purpose of commerce, but by barbarians — ^for they are 
such — for their own existence. It is a pursuit which of itself makes 
an insignificant attack upon the herd. It is a pursuit which is prop- 
erly classified among the natural sources of danger to the herd just as 
much as the killer whale; and I have at an early point in my argument 
so considered it. It is insignificant in amount. It does not afi'ect the 
size of the herd; it does not affect any of the conditions which I have 
considered as necessary for the preservation of the existence of the 
herd. It is, therefore, a pursuit which might be tolerated without 
danger to the herd. 

Therefore, it is quite possible that the United States should have a 
property interest in the seals, subject, however, to the right of the 
Indians to pursue them in the manner in which they were accustomed 
to do in former times; that is to say, for their own purposes, and in 
canoes from the shore. That is a barbaric pursuit. That is an instance 
with which the Government of the United States is quite familiar, of the 
survival of barbaric conditions down into civilized life. It is a condi- 
tion with which the Government of Great Britain is also perfectly 
familiar, for it has to deal with it in many quarters of the globe. So 
long as the Indians exist, and until they are provided with other means^ 
of support they should be allowed to continue their natural pursuits so* 
far as possible; and it cannot be supposed that the United States would, 
ever undertake to interfere with these Indians so as to deprive them of 
their rights. 

But tliere is one limitation to that. This is a survival of barbario 
conditions. It is a barbaric pursuit, and being a barbaric pursuit, doe» 
not endanger the existence of the herd, because it is not carried to suffi- 
cient extent. There is not a large population dependent upon it; but 
it will not do, undercover of that pursuit, to allow civilization to invade 
in tliat manner the herds of fur-seal. It will not do to employ these 
Indians and man large vessels with them upon the high seas there to 
attack these seals for the purpose of furnishing them to commerce. 
That is not a dealing of barbaric nations with seals. 

That is a dealing of civilized nations with the seals. Barbaric nations 
have rights which civilized nations have not, in certain particulars. As 
I have said many times in the course of my argument, the attack by 
barbarians upon the fruits of the earth is limited, confined, and gener- 
ally not destructive because it is small; but when civilization makes its 
attack upon them, its methods are perfectly destructive, unless those 
appliances are made use of which civilization supplies, and by which 
that destruction may be avoided. This is the precise function which 
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tbe institution of property performs. Therefore there is no difficulty 
in awarding to the United States a right of property subject to the 
right of the Indians to capture in the manner in which they were for- 
merly accustomed to do before the ase of vessels for pelagic sealing, 
bat not the right to go out in pelagic sealing vessels. 

The President, Do you not think it is very difficult to draw a legal 
line of limitation between what an Indian is allowed to do for himself, 
and what he may be allowed or permitted to do in the service of an 
European or civilized man? 

Mr. Garter. There are always practical difficulties connected with 
the dealings with barbaric tribes. There are always greater or less diffi- 
culties; but there are no insuperable difficulties connected with it. 

The President. Do you find there is a substantial legal difference 
between the two cases. 

Mr. Carter. There is a substantial difference. 

The President. Between the case of an Indian fishing on his own 
accoant and an Indian fishing on the account of a civilized man? 

Mr. Garter. I think there is a very substantial one. 

The President. A substantial legal difference f 

Mr. Garter. Yes; I think so. When I speak of legal, I mean moral 
or international grounds. There is no sharp distinction. 

The President. Moral and international are two different fields of 
discassion, I think, though they may often join. 

Mr. Garter. Kot so different as may be supposed. 

The President. They are not contrary. 

Mr. Garter. Not so difiereut as may be supposed. International 
law rests upon natural law, and natural law is all moral. The law of 
nature is all moral; and it is a great part of international law. If the 
dictates of the law of nature are not repelled by any actaal usage of 
men, then they must be allowed to have their effect, and the dictates 
of the law of nature are the dictates of international law. To say that 
they are moral does not distinguish them at all from such as are legal. 
We have sharp distinctions, of course, in municipal law between what 
is moral and what is legal, but in international law whatever relates to 
iHitual human concerns, the property of nations, and actual affairs, 
whatever is dictated in respect to these by the law of nature, is not 
only the moral law, but the legal law also. 

There is the broadest sort of difference between the two cases. The 
Indian goes out and attacks and kills the seals for the purpose of sus- 
taining himself, making a skin which he is going to wear, and getting 
food to eat. 

Lord Hannen. Is it to be confined to merely their sustenance f 
Were they not the only suppliers of the skins in the first instance t 
They bartered the skins, for there was no other source until the Pri- 
bylof Islands were discovered. That trading so frequently referred to 
was a trading in these, amongst other skins. 

Mr. Carter. That is true; they were original traders. They were 
made use of for the purposes of commerce. But that was commerce. 
Lord Hannen. Yes; carried on by the natives. 
Mr. Carter. But it was commerce. They were supplying the com- 
merce of the world. They were not furnishing themselves with cloth- 
ing. They were not furnishing themselves with seals for food. 

The President. That you consider was allowed at the time, and 
would not be allowed now. 

Mr.- Carter. Before the Eussians discovered these regions, they 
were inhabited by Indians, and those Indians did pursue the seals in 
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that way. That is porsait by barbarians without method; witho% 
making an^ efibrt to preserve the stock, destnictive, of course, in 1 
character, bat not of sufficient extent to endanger the existence of t^ 
race of the animal. As I have said, it is only when the world mak: 
its attack through commerce that the existence of the race of anim^ 
is in danger. It is only then. When that begins, then the dan^ 
begins. Of course at the first beginning of it, when the Russians dj 
covered this country, and traded with these Indians and got thoj 
skins, that was the beginning of an attack by the world generally upo 
this stock of seals. That was the beginning of an attack by civilize 
tion through commerce, which is its great instrumentality. Of cour»4 
at that very early period, when the draft was very small, it did dc3 
threaten the existence of the stock at all; but by and by it did. 

When the existence of the stock is threatened, what are you to d(^ 
That is the question. 

The President. That is a point of fact which may create a differ 
ence in right, according to your view? 

Mr. Garter. The distinction which I mean to draw is between 
pursuit of these seals for the purposes of personal use of the people 
such as they were in the habit of making before they were discovere 
by civilized man, and a pursuit of them for the purpose of supplyin 
'through commeicf^, the demands of the world. That is the distinctioi-^ 
The first pursuit, which is confined to the barbarian, is not destructive 
of the stock. Nor is the other, as long as it is limited to certain ver" 
narrow proportions and conditions; but when it is increased, then r: 
does threaten the stock. What must you do then? You must adop 
those measures which are necessary to preserve the stock. And wbr^ 
are the measures which society always employs for that purpose! 
have detailed them already. It is by establishing and awarding thr 
institution of property. Must society withhold its effort! Must 
forbear to employ those agencies because here are a few hundred 
Indians in existence who may have some needs in reference to thevm 
No; they are not to be considered, surely. We cannot allow this hei^ 
of seals to be extinguished just for the purpose of accommodating 
few hundred Indians upon that coast. Surely not. Civilization is nu. 
to subordinate itself to barbarism. 

The President. It may be that the civilized fishermen are not moc: 
than a few hundreds also. The number of men employed is not absc 
lutely a foundation of legal discrimination or legal difference? 

Mr. Garter. You mean that those that are employed on the Prib> 
lof Islands are a few hundreds? 

The President. No; I mean pelagic sealing may be carried on b; 
a few hundred or a few thousand Indians; but that is another mattex 
The difference you make is whether they are Indians or civilized? 

Mr. Carter. Yes. 

The President. Suppose the Indians engage in commerce also, sell 
ing or bartering the skins. You would allow that also? 

Mr. Carter. When it is not destructive. 

The President. It is a question of proportion, a question of meas 
ure, with you? 

Mr. Carter. If it is destructive, then it is not to be allowed. The^ 
have no right to destroy this race of animals. 

The President. In order to give you satisfaction, the question wouW 
be to know what limits the pelagic sealing may be carried to without 
being destructive! 

Mr. Carter. Yes; that is practically the question; if you can say 
thatpela^^ic sealing can be carried on without being destructive. 
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The President. By Indians, at any rate? 

Mr. Carter. By Indians in their canoes, in the way in which it was 
oriianally carried on. That does not threaten the existence of the herd. 
The President. That is a natural limitation. 
. Mr. Carter. It is possible to do this. It would be possible for the 
2)eople, now engaged in i)elagic sealing, to say, ''the Indians are per- 
Knitted to engage in pelagic sealing. We are prevented from doing it 
"We will just employ these Indians." 

The President. That is the difficult point. It was the point I just 
liinted at. 

Mr. Carter Yes; they might say, "We will employ those Indians. 
"We will employ them to do the work which we are prohibited from 
doing." The Indians are perfect sealers. They can destroy this race 
as quickly as anybody else, if you hire them to go out there as pelagic 
sealers. I assume that cannot be done. The principles, the grounds 
and reasons, upon which I rest the right of property of the United 
States, proceed upon the assumption that the blessings of Providence 
are to be preserved and made continually useful to man; and whatever 
tlie mode of attack which is made upon them which is in violation of 
that principle must be suppressed. 

Senator Morgan. If you will allow me, Mr. Carter, I understand 
your position to be this, and if I am mistaken I hope you will Correct 
me: that the United States Government, being the owner of these seals, 
has a right to make an indulgence, an exception, in favor of those Indian 
tribes because of their dependent condition, so long as they conduct 
tbat sealing in accordance with their original customs f 
Mr. Carter. Yes. 

Senator Morgan. I wish to suggest that both Great Britain and 
Canada and the United States have found it necessary, in order to 
^tablish and promote agriculture, commerce, the peace of the whole 
country, in respect to the Indian tribes, to deprive them, at their will, 
of all 01 what are called their natural rights of hunting and wauder- 
^g— their nomadic wanderings — and confine them to reservations. All 
of these countries have found it absolutely necessary to do so, until it 
is a matter of universally admitted law throughout the continent of 
^ortli America, until you get to Mexico, at least — and even in Mexico — 
tbat the Indians shall be dealt with in such way as the supreme power 
chooses to do in their general public policies, giving them in the United 
States, and doubtless in Canada, when they are tried in the courts, the 
privileges and benefits of the provisions of the constitution, which 
operate in favor of personal rights of liberty, property, etc; but neither 
of these Governments has ever hesitated, on any occasion since they 
have had power to enforce their laws against the Indians, to confine 
them to reservations, cut them off from hunting on the plains the wild 
huffalo, the deer and all other wild game, and absolutely to enclose 
them within bounds, which they are not permitted to go beyond at all. 
Mr. Carter. Oh yes; that is perfectly well established in the prac- 
tice of nations. 
The President. Is it in Canada? 
Mr. Carter. I do not know how it is in Canada. 
. Mr. TUPPER. Since the President refers to me, I will say that there 
is a distinction in all those cases. For instance, where the Government, 
representing the Crown, makes arrangements by and with the consent 
of the various tribes, they come then under treaty rights made with 
the Grown. They have certain privileges, and, coming under the 
direction of the Crown, they submit themselves to the care of the Gov- 
cnunent The Government provides for them, giving t\i<issil^l<^\tx^&<;sv^% 
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and supplies; and for the sake of those, and for the support, they six 
mit themselves to the regulations under the Government. But on til 
Pacific coast the Indians are practically as free as the whites. 

Senator Morgan. I speak, Mr. President, if you will allow me t 
explain my statements, of the power exercised. If it is exercised in 
single instance by Ganada or the United States, of course the whol* 
power is necessarily implied. When we speak of a treaty with aa 
Indian tribe, we do not speak in the sense of treating or making 9M 
engagement with a foreign government or foreign power. The Indian^ 
are entirely within the limite and dominion of the respective govern 
ments in America. A treaty that is spoken of is a mere agreement fo* 
the purpose of pacifying them, and not based upon the idea that tbe^r 
have any sovereign right to treat at all. They are the subjects of the 
general local government, and more particularly so, I think, than can 
be found any where else in the world. That is the universal history oi 
the North American continent. In the decisions in the United States- 
the Indians are called the wards of the nations; and the United Stated 
are their guardian. 

Sir John Thompson. I might say, in addition to what Mr. Tuppei 
has said, that the only penalty for roaming contrary to the provisioni 
of the Jjreaty is the withholding of the benefits of the treaty from th» 
Indians. There is no law in any part of the country to prevent ai 
Indian going where he pleases. In justice to Mr. Carter's positioir 
perhaps I ought to add this: that in establishing close seasons for fist 
ing and hunting, the Indian is included as well as the white; but a-j 
exception is made in favor of such as may take by fishing and huntina 
for his own sustenance. 

Mr. Carter. The survival of barbaric conditions in civilized life 
a perfectly familiar problem, both to Great Britain and the Unit^ 
States, in many parts of the world. It presents its diflficulties, ta 
doubt. They are dealt with as they can best be dealt with. It h= 
been stated, and sometimes with truth, that at times cruelty has be^ 
shown to the native inhabitants, and that at other times perhaps tm 
much generosity is shown to them. The problem is a difficult one; b' 
the difficulty does not dispense with the necessity of a proper dealiir- 
with it. How is it to be dealt with! Here were thousands and tho— 
sands of Indians in the western part of the United States, livir" 
upon the buffalo, living upon herds of buffalo that roamed over 
boundless area of territory; and here was a vast population pressing 
in that direction all the time. What are you to dot Are you "* 
station an army along the boundary, along the frontier, to prote** 
these savage lands from invasion, and say that civilization shall not p! 
on beyond this point? Are you to protect these Indians and the buffal 
in their wild condition forever, and say that this part of the fruitfu 
earth shall remain forever a forest and a waste? Is that what you ar< 
to do! Is that the dictate of civilization? No; you cannot do it if yoi 
would. Civilization will press forward and will drive out the Indiana 
in some way or other. The only thing you can do is to deal with their 
gently and gradually, and protect them from violence and secure then 
a subsistence as best you can. 

Lord Hannen. Was there ever any law in the United States fDr th( 
preservation of the bison except in the Yellowstone Park? 

Mr. Carter. No; none that I am aware of. I think not. 

Senator Morgan. No; there never was any law of that sort excep 
in that park. 

Mr. Carter. No; none of that kind. The consequence was that th 
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United States in dealing with that problem did it by treaty; but what 
are treaties between a powerful nation and these tribes of Indians ? They 
are not capable of giving consent They do not deserve the name of 
treaties. They are called so; bat what is the effect of themf You 
take away from the Indian his hunting ground. You have to support 
him by giving him rations; and I suppose the same thing is done in 
Canada. That is what it comes to. They occupy territory which is 
fitted to produce prodigious quantities of wheat. That earth must 
be cultivated. The Indians will not do it. If you take it from them, 
what do you doT You give them rations. That is what they do in 
Canada. That is what they do in the United States. That is what 
th^ do wherever this problem of dealing with barbaric tribes is 
treated with generosity and with justice; but the interests of civiliza- 
tion and the demands of civilization cannot be made to wait upon the 
destinies or demands of these few barbarians. That cannot be done; 
and when the question comes whether they are to be permitted to 
exterminate a race of animals like the seal, not tor the purx>ose of sup- 
plying themselves, bat because they are the employes of men who are 
prohibited from doing it, of course you must prohibit them as well. 

The President. That is their livelihood also? 

Mr. Cabteb. The livelihood of the Indians. They have a right to 
pursue their livelihood as long as it is confined to getting the seal for 
the purpose of clothing for their bodies or for meat; but when they 
want to engage in commerce and clothe themselves in broad cloth and 
fill themselves with rum in addition to their original wants, and for 
that purpose to exterminate a race of usefal animals, a difierent prob- 
lem is presented. 

But practically it would be of no account. The only way in which 

they pursue, or ever have pursued the seals is in open boats, going out 

short distances from the shore. They can take a few seals that approach 

the shore rather more closely. The pelagic sealing that threatens the 

existence of the herd is carried on by means of large vessels provided 

^th perhaps a dozen or fifteen or more boats and a very large crew, 

^hich follow the seals off at sea, it may be hundreds of miles, capable 

of standing any weather and continuing on the sea for months. These 

vessels follow them up, put out their boats wherever they see a number 

Sufficient to engage attention, and slaughter them in that way. That 

is what threatens the existence of the l^d. If sealing in open boats 

from the shore were permitted, probably it would never occasion any 

Serious danger. No boat can go out, of course, and stay over night.. 

They cannot go more than a few miles, because they must come back 

again before dark. It is but a few seals they can take; and that does 

Hot threaten the existence of the herd. 

The attack which civilization makes upon it, and which it has no right 
to make in a destructive way, is this sealing by vessels with crews and 
boats which go on long voyages. It is that which is destructive. The 
answer to this suggestion of the right of the Indians to make their 
attack upon the seals is this; that it does not create any serious prac- 
tical difficulty in relation to the problem. Of course it is not to be sup- 
posed that the United States are going to take away from that people 
their means of subsistence, at least without supplying them in turn. 
Their history abundantly repels any suggestion of that sort. They have 
never inflicted any such barbarity. Their right might be declared to be 
subject to that of the Indians. 

The Pbbsibent. Is the sealing on the coast carried on by Indians 
from the United States or only by Indians from Oanadat 
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Mr. Carter. There is no sealing by boats on the coast from the 
American territory, I think ; because there are no Indians, I think, on 
American soil who are given to that pursuit. 

Mr. Justice Harlan. When you speak of boats you mean canoes? 

The President. Yes; I understand that. 

Mr. Garter. I am told there is one tribe of Indians, at least, the 
Makah Indians, who are on American territory, who do practice seal- 
ing in boats to a greater or less extent. There may be others. 

Let me say in concluding my argument upon this question of prop- 
erty — and I am about to conclude it now, that I have endeavored to 
put the case of the Oovemment of the united States upon no selfish 
reasons or grounds, but upon grounds which interest alike the whole 
world. I have not put this property in seals as the peculiar property 
of the United States, in the selfish sense of property^ut as a property 
which mankind is interested to have awarded to the United States; aU 
mankind having a right to enjoy, all mankind seeking to enjoy them; 
but absolutely limited in the enjoyment to one method, and that is by 
emplojdng the instrumentality of the United States in this husbandry 
upon the Pribilof Islands. 

The President. You do not state that it is absolute property. How- 
ever, you state that it is property in the sense of article 6, do you! 

Mr. Garter. It is property in the sense that they are entitled to the 
exclusive custody and management of it and to prevent any interfer- 
ence with it from any quarter and to the direct profits of it; but wher»— ^^v 
I speak of the beneficial enjoyment, I mean the interest of the wholr 
world. 

The President. So according to your view, in this number fivi 
<<Has the United States any right, and if so, what right of property 
property here would be qualified property. 

Mr. Carter. I shall not leave that question indisposed of. It do( 
not come up at this point in my argument; but if the learned Preside] 
is disposed and will give me a distinct question — 

The President. K it comes in at another time, I shall be satisfii 

Mr. Carter. It will come in time. We ask for nothing here whir=~~^li 
is not equally for the interest of all nations. We ask for nothing ths^sEit 
is going to injure anybody. We ask only for that which enables t l l e 
world to enjoy the benefits of this property; and to grant what we as 
takes nothing away from anybody, not even from these pelagic sealei 
except the pursuit of an occupation of doubtful profit for a few yea i - 
In the allotment between the different nations of the world, of the vai 
ous advantages which the earth affords, this particular one happens 
fall to the United States. It is their duty to improve it and make i* 
productive. The performance of that duty will indeed be profitable "^^ 
them, and rightfully so; and nobody ought to grudge them that. B ^^^^ 
it will be equally advantageous to the whole world, and all they ask ^^ 
for an international Tribunal, representing the whole world, to awaii — *^5t 
them the unembarrassed opportunity of doing it. They have done **' 
in the past. They are capable of doing it in the fiiture, if permitted _^ 
do it by the abstinence of the rest of mankind from a destructive pi "* 
suit of the animal. That is all they ask. 






-fco 



Assuming the right of property in this herd to be established in tz^^^'^^ 
United States, the next question is what right she has of defending »i»'^^ 
protecting herself in the ei^oyment of that property. But, as I am '^ 
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sliortly with another aspect of the question of property, namely, 

^li the industry that is established on the islands, irrespective of any 
ri^-lit of property in the seals themselves, I shall postpone a discussion 
of^ ^he rights of protection and defence which a property interest would 
^ ^v^« until I have concluded what I have to say upon that aspect of the 
qti ^stion which relates to the industry carried on upon the islands. 

TThe Tribunal thereupon took a recess.] 

flhe Tribunal resumed at 2.10 p. m.] 

3ilr. Garter. There i^ one extract from the Beport of the British 
Tnmissioners which I intended to read in the course of my argument, 
allowing, that a husbandry is possible with the seals, and that it is ca^r- 
nc^d on on the Pribilof Islands. It is found on page 159. It is a uews- 
parX)er extract (reading) : 

^'A'iie American fnr-seal had a narrow escape of sharinj^ the fate of its sonthern 
ki Ticlred. In a paper dealing with this subject, a writer {|^ ves the followiu^ account : 
' ' Early in this century the seals were almost exterminated in many of uie islands 
^ix -fclie North Pacific, and were there as ruthlessly slaughtered as they were in the 
I^»88 Straits and the New Zealand coast. The extermination was, as it were, com- 
^«^riced, had not Russia first, and the United States afterwards leased the exclusive 
^i^lit of kill*ng seals on the Pribylof Islands — a famous sealing place — to a single 
^Odopauy, by which means the seals were saved, as the Company had an interest in 
•oping up the supply of furs." 
'iiis single experiment, the writer states, has proved conclusively that fur-seals 
L be farmed as easily as sheep, and that sealing should not be thrown open with- 
^^ "t; restrictions. Seals are a property the State should jealously guard. On the two 
^-■^iliyloff Islands it is computed that 5,000,000 seals resort annually. These islands, 
•""orn the value of the fur-seal, were discovered in the year 1786, when the slaughter 
^^^lEximenced, and was prosecuted without [ f ] until the year 1839, when the number 
^^d been so reduced that the business threatened to be entirely destroyed within a 
years. 



The President. Do you know where that paper comes from? 

3Mr. Cabter. The substance of it is a newspaper extract. 

Sir Richard Webster. It is referred to in the letter on page 68. 

Senator Morgan. And is a reply to a circular from the Governor ot 
^€^smania. 

The President. That is a British official— Mr. Martin— is it not! 

oes not the British Government endorse his views? 

Sir Richard Webster. On page 154 you will find that the British 
Commissioner sent a circular of inquiry. 

The President, But that implies no approbation of the views — ^it 
merely for the purpose of inquiry! 

Mr. Carter. It is a paper presented by the British Commissioners 
having been received from persons familiar with the subject. (Read- 
^^5 again:) 

^ The destruction was then stopped until 1845, when it was gradually resumed, 
^^ongh, instead of the indiscrimmate slaughter which had before been permitted, 
^Jily the ^onng males (2 years old) were allowed to be killed. The rookeries con- 
^X^ued to increase in size until 1857. 

The President. !A.11 that is in agreement with your own contention, 
-^Ir. Carter. 

Mr. Carter. The general tendency of it is in accordance with our 
^\^idence, but it must not be taken as minutely in accordance with our 
^^ntention. I read these extracts for the purpose of showing the con- 
clusions of the compiler of this information. (Reading again:) 

The Company who leased the right of sealing in these islands were restricted about 
Jibe year 1860 to 50,000 seal-skins annually. From 1821 to 1839, 758,502 ujr-seals were 
billed, and 372,894 from 1845 to 1862. From another authority, Mr. Uittel, I find that 
^^hen the United States Government took possession of the islands in 1867 several 
^^merioaa firms took poMession, and the wholesale slaughter of Mala b^^UL a€cc%^« 
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In 1868 not less than 200,000 seals were killed, and for 1869 it is said the nnmher waa 
not far below 900,000. The United States Government, fearing their total extinction 
leased the sole right of seal-fishins on these islands to one firm, restricting the 
allowed number to 100,000. From wnat he had been able to lay before the Fisheries 
Board, no time should be loMt in at once taking steps to protect the seal fisheries in 
Bass Straits. Wherever prox>er restriction has been introduced a most valuable 
industry has been started in connection with the seal industry, and, instead of the 
three years, as has been proposed by this Board, he strongly recommended five years 
for the close season, ana if at that time the seals have increased the Government 
might be recommended to lease the islands, allowing only a certain number to be 
taken annually and on no account to allow the females to be killed. 

I come now to the other branch of the question of property, namely, 
the property which the United States Government asserts in the indus- 
try carried on by it on the Pribilof Islands irrespective of the ques- 
tion whether they have property in the seals or not. Supposing, for 
the purpose of argument, that my conclusions were not admitted that 
the United States have a property in the seals themselves, or the 
seal herd which frequents the Islands, they assert that they have a 
property interest in the industry which is there carried on of such a 
character that they are justified in protecting and defending it against 
any wrongful invasion. Kow, for the purpose of the argument upon 
that question, I employ the same basis of fact which I have employed 
in discusHing the question of property in the seals. And, briefly, I 
assume as facts those statements before read by me^ and which are sub- 
stantially undisputed. They are these: that this mdustry was estab- 
lished originally by Bussia, and that she employed care and labor and 
devoted expense to its establishment, carrying thither a large number 
of native Aleutians from the Aleutian Islands, for the purpose of 
guarding the seals and carrying on the business of selecting the snp^- 
fluous increase in order to supply the market; that no interference was 
made with Bussia in the enjoyment of that industry during the entire 
period of her occupation, down to the time when the Islands passed 
into the i>ossession of the United States; that the United States con- 
tinued to carry on that industry also without interference until pelagic - 
sealing was introduced; that the effects of that industry were in alL— 
respects beneficial, not only to the United States, but also to the wholes 
world; and that they succeeded in securing the entire annual increas^-^ 
of these animals and devoting it to the.purposes of commerce without^ 
diminishing the stock; and that by means of this industry the stock. 
of seals has been actually preserved. And to show the beneficial- 
results in that particular, we have only to compare the condition of tho 
Pribilof Islands with that of the islands in the Southern Ocean — ^tho 
Falkland Islands, and others where the race has been entirely 
destroyed. And I might add that it is quite possible that with the 
prohibition of pelagic sealing, and the establishment of similar rules 
and regulations over the sealing grounds of the Southern Seas for the 
perservation of the animals, those islands might be stocked anew, and 
similar advantages might be enjoyed in many parts of the world to 
those now produced by the industry on the Pribilof Islands. This 
result might be brought about and the benefit to mankind greatly 
Increased. 

The President. Do you mean that that should be a matter for 
international consideration, or that it should be effected by muuicipsa 
laws! 

Mr. Carter. If it were recognized that the seals were property, 
there would then be an inducement to nations holding sealing grounds, 
pelagic sealing being prohibited, to cause those grounds to be pro- 
tected and regulations might be made for the prosecution of tlie 
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The President. It might be a result of the present Arbitration. 
Mr. Garter. It might be, and that is one of the considerations which 
should engage the attention of the Tribunal. It is not only a question 
of preserving the seals which now exist, but of making the natural 
resources of the earth available for all their possibilities. Now that 
industry established and carried on by Bussia formerly, and now carried 
on by the United States is unquestionably a full and perfect right. That 
IB not disputed. It is a laicful occupation. It interferes with the rights 
of no one else. It is useful to the persons who carry it on, and useful 
to the whole world, and it has a further utility in the sense that it pre- 
serves these races of animals and applies the benefit to mankind, while 
at the same time, preserving the stock. In its several aspects, th(»re- 
fore, it is a full and perfect right; and that right is not disputed. What 
is asserted against it, is, that the United States have no right to pre- 
vent other industries which come in conflict with it. It is said on the 
part of Oreat Britain: ''We also have an industry in these seals and 
our industry is a right just as much as yours is a right.'' Now of course 
thevaUdity of that argument rests upon the question whether it is a 
right; we are thus again brought face to face with the question whether 
this practice is a right. If it is a wrong^ then of course there is no 
defence for it. Upon what ground can it be defended as a right? What 
moral reasons support itt I know of none; I hear of none suggested, 
I hear of no consideration in the nature of a moral right suggested as 
a fonndation upon which that pelagic sealing can be sustained. Tlie 
only grounds I hear mentioned are two — first, that the seal is a free 
swimming animal; and, secondly, that the seas are free^ and there is 
no municipal power which can restrain the pursuit which is thus carried 
on ou the high seas. That assertion, therefore, rests upon the assump- 
tion that there is a right to destroy any free-Bwimming animal in the 
sea. However great a blessing, however useful that animal may be, it 
fa said by the pelagic sealers " we have a right to destroy it, a right to 
pursue it, although that pursuit involves its destruction." But they 
have no right to destroy a free-swimming animal or any other animal, 
eitlier by pursuit on the sea, or by pursuit on the land. If you are 
taking only the increase, you may have a right, but if you are destroy- 
ing the race, then your right is gone. To be sure, there are many free- 
swimming animals in the sea — the herring, the cod, the menhaden, the 
mackerel — the taking of which must necessarily be indiscriminate. 
Ton cannot take them in any other way; you cannot otherwise appro- 
priate them to the uses of mankind. Mankind must seek them in that 
way, or do without them. And therefore the pursuit of those animals 
on the high seas is right enough. And in this connection I have 
observed that nature, in the enormous provision which she makes, of 
these animals, supplies barriers against their destruction by man. But 
the seal is an animal which can be taken and applied to the uses of 
mankind without diminishing the stock, and consequently you have no 
right to adopt another mode of pursuit which sweeps these animals 
from existence. 

The Pbbsident. Is there no other mode of regulating by usage to 
prevent the exhaustion of the stock? I mean are there not certain 
rules in regard to other species besides the seal? 

Mr. Cabtee. I know of no other in respect to these other classes of 
fishes in the high seas that have been or can be applied for the purpose 
of preventing their destruction. 

The Pbesident. Do you contend that selection confers the right of 
property? 
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Mr. Garter. Yes; where selection is possible and necessary as :ix] 
the case of the seal. 

The President. It is one of the bases of the right of property. 

Mr. Carter. With the seal indiscriminate slaughter is destructi-^^r-^ 
and therefore not right, provided there is a mode not involving de8trY:^4> 
tion by which you can select the victims for slaughter. If there ^utr^ 
some men who, in consequence of the natural advantages they enjoj^? 
have such a control over the animal that they can make the selectiox^, 
that constitutes their right of property. Thus, the United States hav^^^ 
indisputably the right of property in respect of the seals of the Ffibilc^l 
Islands, as long as they are on the islands. But I speak also of thei 
right of property in them on the high seas outside their jurisdictioD. 

Senator Morgan. If the United States have a right of property 
full as can be enjoyed, they have it on the land« Is that right lost oi 
the high seast 

Mr. Carter. That depends upon this consideration — the fact tha 
they have a control and possession of them on the land, and that tha 
control and possession gives them the power of taking the entire beD( 
fit of the animal for the use of mankind without diminishing the stocl 
is a ground why they should be awarded a property in the animal, no" 
only while he is on land, but when he is out at sea. 

Senator Morgan. My proposition is that those conditions to whicKT^zacih 
you refer do establish the right of property; but does that right oc:^ of 
property follow the migration t 

Mr. Carter. After you have once established your right of propert:.. 
on the land, the considerations which I have adverted to, establish ■ 
on the high seas. I assert the doctrine of a qualified property as in tl 
case of animals commonly designated as wild, such as bees, wild gees^^sse, 
swans and deer; but although the property of man in these creaturc^^^^es 
is qualified, yet whenever they have the instinct of return as evidence^^^d 
by the habit of returning — as long as that habit is preserved — thcM'-^he 
property subsists, and it subsists as well when the animals are out c» of 
the possession of the owner, as when they are in his possession. 

Senator Morgan. The difficulty is in the meaning of a word. I thin^=«^ nk 
that when a property has been acquired in an animal or any other thin^iMr^ng 
that is capable of enjoyment, in the sense in which you have presente^^--®^ 
it, the property may be lost when it is out of your possession. Bc^ ^ut 
while it is in your possession your property is qualified. 

Mr. Carter. Oh yes; it may be lost by abandoning its home, bc^^^?^ 
while the instinct of return remains, the property subsists. Now, i: • J^ 
reference to the seal, it always retains the instinct to return, and tliJ*^^^"® 
property subsists wherever it may be in the sea. 

The President. In every individual of the herd? 

Mr. Carter, In every individual of the herd; that instinct is nev^"^^^^^ 
lost. Now I say we are met face to face with the question whether th: ^ 
pelagic sealing is a right or not. There cannot be a right to destrcc:^' 
any free-swimming animal, if there is another way by which he a 
be taken without destruction. I next have to say that what const 
tutes one element of the property of the United States in the seall^- 
and of their property interest in this industry, is that they, the 
States, are performing a duty to mankind. They are cultivating ai 
improving an advantage which, in the division of the blessings of tl 
earth, has fallen to them. Has any nation the power of taking tr* 
increase and yet preserving this race of seals for the use of all mi 
kind by pelagic sealing, and is there any coiTCsponding duty on 
part of any nation to prosecute pelagic sealing? None whatever;^ 
j^ mere destruction. 
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Now the other ground on which Great Britain seeks to maintain this 
>ractice is that the seas Bit^free. They say : " You cannot interfere on 
,lie high seas with us and our industry, which is a rightful one. That 
Loes not follow. Whether a thing is right or not depends upon its 
noral qualities and, not upon the ability to punish it. A groat many 
Throng things may be done on the sea, because there is no municipal 
AW to prevent them, but that does not give any semblance of right to 
^nch proceedings. The distinction between right and wrong is not 
il)olished on the sea; it goes all over the world, and there is no part of 
bbe sea which is not subject to the dominion of law. Therefore, to say 
fcbat *' the seas are free for this practice because you cannot punish us 
for it", is to make an assertion that has no foundation whatever in 
moral or legal reason. Of course in saying that the practice of pelagic 
gealiug is wrong, we do not insist that the United States have, for that 
reason alone, a right to repress it. The (Jnited States do not assume 
tbe office of redressing wrongs all over the world; but what they do 
say is that where their right of property in an industry is injured by 
an act on the high seas which is, in itself ^ a wrong, then they have a 
right to interfere and defend' themselves against that wrong. Now 
tliere are two foundations upon which the right to this industry carried 
on at the Pribilof Islands is maintained by the United States, and they 
have quite a close resemblance to each other and yet are in certain par- 
fcienlars distinct. The first is that that industry is made x)ossible in 
consequence of a particular natural advantage which attaches to the 
soil of the United States at this spot, and that that advantage consists 
i^ the fact that the race of seals regularly resort thither and spend a 
considerable portion of their life there, enabling man to carry on a 
husbandry in them. This right is therefore founded on a natural 
^<1 vantage peculiar to the spot, and is as much a right of the nation as 
^Uy other. The other contention is that it is a national industry which 
^^^iinot be broken up by the wrongful attacks of individuals of other 
^^tions. I call it a national industry for this reason; it is an industry 
^tich requires the establishment of rules and regulations for its con- 
duct, which rules and regulations cannot be carried into effect except 
t^^ the authority of a nation. 

Senator MoBGAN. Do you apply that doctrine to all the fiir fisheries 
^^ the world t 

Mr. Cabteb. Well, I am not making that point now, but only as to 
■*ike Pribilof Islands. In similar conditions I think it would apply. 

Senator Mobgan. You mean that the seals cannot be preserved 
"Without national authority. 

Mr. Cabter. That is the very point; I call it a national industry 
^^eause it requires national protection. 

The Pbesident. You would make a difference between domesticated 
'^als and wild seals, as between wild bees and domesticated beesT You 
^ould say that the Pribilof Island seals are domesticated seals? 

Mr. Cabteb. Well, I have considered the question of property in the 
"^als themselves and have done with it. I am now upon the question 
^:f the right of the United States to carry on this industry even if they 
^ ^l no property in the seals; and I have stated a means by which this 
^dustry can be carried on there and which makes it a rightful indus- 
^^. Now, where a nation has created an industry by the aid of rules 
^^d regulations which it has established; where it has brought in a 
^^pulation to engage in that industry, so that the destruction of that 
^^idustry would deprive them of their means of subsistence, I maintain 
»^at the citizens of another nation cannot, for their own temporary 
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benefit, oome in and break up that industry. Let me illostrate 
I may assume that there are races of fishes which regularly visiU 
shore. They may not be the property of the owners of that shoi 
they may not be the property of the nation which holds dominion oi 
that shore; nevertheless, it is possible by making rules and regulati<^^ 
to create au industry in them; and when that is done there is a thii 
a creation, which that nation has a right to maintain against the attac^^^^^ 
of the people of other nations. 

The President. That would create a right of protection over ^^iie 
species. 

Mr. Carter. That is what I am arguing; it would g^ve a rigk^ ^/ 
protection; the right of protection stands upon the industry whicTx is 
created. Writers upon the law of property tell us that property Ix^s 
many forms. Sometimes it is the right to the exclusive .use and disp^o- 
sition of a thing; sometimes it may consist of a mere lien on a thir^^; 
sometimes it may be a right to go upon the land of another and ^o 
something there; and sometimes it is what jurists call jura merce fttc^td- 
talis; but it is a right, and in the nature of property also. Now I w£ ^^ 
to give some illustrations which will show what I mean by the right ^ 
carry on this industry. These Pribilof Islands are one instance, 
there are others. In our Case are given many instances, where peo] 
having a right of legislation have passed laws for the purpose of pi 
tecting fisheries and other industries against invasion. There are mai 
different instances of that sort. There are many instances whe 
Great Britain has passed laws of that character. I proceed upon 
assumption that lawful and useful industries can be created and pi 
served by the exercise of national authority in that way. Wheth^ 
this authority is susceptible of being asserted against the citizens 
other nations, or only against the citizens of the nations by which tl^ 
laws were passed, is another question, but the policy is in aXl instanc^-^^*^ 
the same. Now I have instanced the Pribilof Islands. Anoth*^^^: 
instance is the fisheries on the banks of Newfoundland. Great Britai: -^^T 
asserted at an early period a right to the fisheries there, because st^^^^ 
had established an industry which had been maintained by her suf ^^w" 
jects, who resorted thither for the purpose of catching fish. When ttC^^^^^^® 
United States gained their independence, they claimed to share in thes 
fisheries. They said: "We went there and established that fisher^' 
and now, having gained our independence we have a right to share 
the benefits to be derived from it". That right was denied by Gr< 
Britain and the attempt to assert it was unsuccessful; but it ws 
admitted by both parties that it was a national industry, although tf 
United States contended that they had a right to participate in 
And there are numerous other cases where laws have been passed 
Great Britain for the protection of her fisheries. 

The President. Are these rights asserted now? 

Mr, Carter. Well, I do not think they are practically asserted on 

the banks of Newfoundland now as against other nations. But th^^^7 
were originally, and they tend to illustrate my argument. They ill^^«^- 
trate the idea. The correspondence is printed in our Argument. 

The President. Yes, but the exclusive right was not maintained *® 
a right. 

Mr. Carter. It was maintained as a right, and — 

Mr. Phelps. The whole correspondence is in the printed Argumi^^^^ 
of the Case. 

The President. Your argument goes to show that the right extec*^^ 
beyond the limits of the islands. 
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Mr. Cabteb. Yes; we have the right to carry on the indastry upon 
tie islaDds; aud, having that right, when the carrying on of theiudus- 
ry ifi prevented by wrongful acts in other places, we have the right to 
rotect ourselves by repressing those acts. Now the pearl fisheries of 
'eylon are another instance, as also the coral-beds in certain parts of 
tie world which are protected by the laws of the nations that are situ- 
ted contiguous to them, and in some instances for the benefit of the 
itizens of those nations only. In the American Gase we have referred 
[> a great number of instances where laws have been passed to estab- 
sh and preserve, govern and regulate, fisheries aud other pursuits 
serried on on the high seas. Now the general answer to that which 
w reat Britain makes is, that these laws, whether the laws of sovereign 
t>ate8, or of their colonial dependencies, are designed to operate only 
n their own citizens, and are not aimed at the citizens of other nations, 
biid that they do not, therefore, furnish any support to the assertion 
tiat they may *be operative against the citizens of other nations. It is 
i£kid that they are only designed to regulate the conduct of citizens of 
Ixe nations by whom they are made. It is not my purpose to go 
•li rough the particular instances in which these regulations have been 
adopted, for it would occupy altogether too much time. In general, I 
suppose that though these regulations were drawn in terms limited to 
•he citizens of the nations by whom they are passed, yet in reality they 
ki^ designed to be operative upon citizens of all nations; otherwise 
'bey would serve only to facilitate a fuller enjoyment of the benefits of 
ixe industry by the citizens of other nations, without the competition 
iTid rivalry of the nation by whom they are x)assed; which I do not 
^Oppose is their intent. But there are several instances of rules and 
a.ws respecting the practice of these industries on the high seas which 
^i*e admitted by the counsel for Great Britain to be operative upon the 
'itizens of other nations. Turning to the Argument on the part of 
^reat Britain, page 59, we find this : 

It is next submitted — 

That Lntemationftl law recognizes the right of a State to acquire certain portions 
*^ the waters of the sea and of the soil under the sea^ and to include them within 
lie territory of the State. 

This affords a legitimate explanation of the oases of foreign extra-territorial 
^hery laws cited by the Unitea States, quite apart from any question whether they 
kpply to foreigners or not. 

But it affords no Instification for, nor are they analogous to, the Alaskan Seal 
^%atutey as is contended by the United States. 

The territory of the nation extends to low-water mark ; but certain portions of 
*^e sea may be added to the dominion. For example, the sea which lies inter faucet 
earor, and, in certain exceptional oases, parts of the sea not lyine inter fauoee terra. 

The claim applies strictly to the soil under the sea. Such claim may be legiti- 
mately made to oyster beds, pearl fisheries, and coral reefs; and, in the same way, 
oines within the territory may be worked out under the sea below low-water mark. 

Isolated portions of tlie high sea cannot be taken by a nation unless the bed on 
^"hich they rest can be physically occupied in a manner analogous to the occupation 
►:C land. 

These principles, though they explain legitimately all the examples of foreign laws 
■> ^elt on by the United States, show also tnat no right to, or ou, so vast an area of the 
^igh sea as Behring Sea can be acquired. Nor has any such claim ever been made. 

Kow, we have it admitted here that it is competent to particular 
^^tions to assert for themselves the exclusive benefits of an industry 
connected with oyster-beds, pearl-fishery beds, and coral reef beds, 
^Jthough they are out on the high seas beyond the territorial three- 
^ile limit, and to assert that right against the citizens of other nations. 
J^liey are obliged to make that admission, for it is impossible to examine 
^© varions statutes which have been passed by independent states 
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upon these particular subjects, without recognizing the fact that they 
are designed to apply to the citizens of all nations, and are actually 
enforced against the citizens of all nations. What is the implied asser- 
tion upon which such legislation is founded? Why, that the state has, 
by the operation of its rules and regulations, created a national indus- 
try in respect to those fisheries, oysters, pearls, and coral, which it is 
justified in protecting against invasion by the citizens of other nations, 
although these fisheries are situate on the high seas. 

The President. That does not seem to have been the contention. 
It was founded rather upon the right of occui)ation. 

Mr. Garter. Well, I am going to discuss the ground upon which 
the counsel for Great Britain put it, but they assert that there is a 
right to protect, against the invasion of other nations, products of the 
sea outside the three mile limit. I know they seek to base that upon 
a right of property in the land at the bottom. I contend that a nation 
has a right to establish an industry of that sort and protect it against 
the invasion of other nations, irrespective of any right of property in 
the bottom. They suggest reasons upon which their asserted right of 
property is founded. I am going to inquire into the validity of these 
reasons. They say it is a property right to the bottonij and that it exists 
wherever the bottom may be occupied^ and does not exist where the 
bottom cannot be occupied. Well, that amounts to this, then, that 
wherever a nation can occupy the bottom, although outside the territo- 
rial limits, it may rightfully occupy it and exclude other nations from 
it. But how can you occupy the bottom of the seaT Well, you can 
occupy it only by taking such possession as is possible. You can buoy 
it where you can reach the bottom, and establish a naval force and 
exclude the citizens of other nations from it; and that is all the occn- 
pation of the bottom that you can efl^ect. The assertion on the part of 
my learned friends is, that wherever you can take such possession of 
the bottom jyon can exclude other nations from it. Now that goes much 
further than the argument of the United States, no part of which sup- 
ports a general right to thus occupy the sea outside the three-mile 
limit. We do not assert any such right, nor do we suppose that any 
such right exists; but that is their assertion; and if it be true, you can 
take possession of the bottom of the sea anywhere; and if there is any 
particular piece of coast off Great Britain, twenty miles away, where 
the bottom can be easily reached, and which is a particularly favorable 
place for carrying on a cod fishery or a herring fishery, Great Britain 
can take possession of it and exclude the rest of mankind from it. If 
this bottom theory, upon which they put themselves, has any validity 
or foundation, that can be done. If the right to establish the industry 
rest upon an ability to occupy the bottom, then you can establish one 
wherever you can reach bottom; and if you can establish it in one 
place, you can establish it in another, I do not suppose it is possible 
to defend any right like that over the high seas. I do not suppose it is 
possible to defend any such right as that over the fisheries of the seas. 
There must be some other principle which may be called into play. 

These regulations are found in the cases of oyster beds, corafbeds, 
beds where the pearl fishery is carried on, beds which are found in sv 
certain proximity to the coast of a country, and which can be worked, 
more conveniently by the citizens of that country than any other. W^ 
find that the industries are confined to such instances, and in thos^ 
instances we find rules and regulations passed for the purpose of secur^ 
ing the products of the seas, and designed to make them more reguhtx" 
and abundant. Those are the cases in which it can be done, and i 
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those cases it is perfectly justifiable. It is where there is a natural 
advantage J within a certain proximity to the coast of a particular nation^ 
Khich it can turn to account better than the citizens of any other nation. 
In SQch cases, if the particular nation is permitted to establish and 
carry oat a system of national regulation^ it may furnish a regular, con- 
staDt supply of a product of the seas for the uses of mankind, which 
product, if it were thrown open to the whole world, would be destroyed. 
That is reasonable. That stands upon the principles which I have been 
asserting. That is a solid foundation; but it does not rest upon any 
Dotion of a right of occupying the bottom. It rests upon the fact that 
there is a natural advantage — a particular locality offering advantages 
to a particular nation, which, if improved, will lead to the prosecution 
of a useful and profitable industry, useful to the nation, and useful to 
the world. 

Under those circumstances, if the contiguous nation is permitted to 
cultivate undisturbed that natural advantage* free from the invasion of 
others, that industry can be profitably carried on, but if all come in, it 
is broken up. In such cases, therefore, the nation which enjoys this 
adyautage says to other nations, rightfiilly: ''Here is an advantage 
whichProvidence has placed within our reach, rather than in yours. We 
cau turn it to account; you cannot. We can use it so that it may pro- 
duce its natural advantages. In order to do that, it requires regulation. 
It must not be used at all times. It must be allowed certain periods of 
rest. The animals which form the basis of it are at one time of the 
year breeding, and should not be disturbed. There are times when the 
industry should be pursued; times when the industry should be closed. 
That cannot be accomplished without national regulation. We have 
done that. We have created an industry. There is a particular popu- 
lation of ours devoted to the work. Now, you must let us prosecute it 
^one. It is not reasonable, it is not fair, it is not just, that yau should 
come in here after we have created this advantage and despoil it, for 
ft mere temporary gain. You will not come habitually, you will only 
come occasionally; and you will interfere only with the effect of ruining 
ns, without reaping any permanent advantage to yourselves." 

Senator Mobgan. Mr. Garter, in point of fact, are these Ceylon pearl 
flsheries and the coral fisheries of which you spoke held subject to the 
^ght of free navigation to commerce t 

Mr. Carter. So I understand. I do not understand that commerce 
can be prohibited over them. Oh no ; surely not. There is no occasion 
fo prohibit commerce. It is only the regulation of the industry that is 
insisted upon. 

So I have to say that upon conceded principles there is a right in a 
^^tion to protect an industry for which it has natural advantages, and 
^hich it can create, preserve, and improve by means of rules and regu- 
^tions which it alone has the power to adopt and to enforce. It is con- 
ned that this may be done in the cases to which I refer of the oyster 
".^8, the pearl beds, and the coral beds, even though they lie far out- 
®^de the three mile limit. 

If they are so situated as to be the special advantage of a particular 
I^^er, and that particular power chooses to improve that natural 
?^vantage by the creation of an industry, it establishes a right which 
^^ can defend from invasion by the citizens of other nations. The 
^^lanation of this which is attempted to be made in the printed argu- 
^^nt of the other side is that it depends upon an ability to occupy the 
^^Um, That does not explain it. That furnishes no ground of reason 
Whatever. If it were true, it would justify the occupation of a portion 
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of the bottom in any place in the seas, irresi)ective of the qnestion 
whether there was a nataral advantage to a particular nation or not; 
and such right to occupy the bottom certainly does not exist. Korean 
you occupy the bottom of the sea. It is not susceptible of occupation, 
unless the law should choose to declare that it should be deemed to be 
the subject of exclusive occupation; and as I have already, I think, 
sufficiently shown, the law will not do that merely to gratify the whim 
or the ambition of any particular individual, or any particular nation, 
but only for the accomplishment of some great social and general good. 

That right of creating a national industry based upon peculiar nataral 
advantages, and based sometimes upon the mere circumstance that i'^ 
has been created by rules and regulations, is one that is fully established 9 
in reference to many of several different products of the sea. 

In the protecting of industries of that sort, does the nation exten 
its jurisdiction over those placesf Does it make them a part of it* ^^^^^ 
ritory ? Certainly not. It has no right to do that. It is not consisten ^^^ 
with the law of nations that it should do that. There is no occasioi^^^ 
for it to do that. There is no need of it. All that it is necessary for i^*"^ " 
to do is to enforce such regulations on those places as are effective an 
sufficient to protect the right from invasion by the citizens of oth 
nations. 

!Now let me bring the case of the seal fisheries on the Pribilof Islands 
before the attention of the Tribunal, and compare them with the doc- 
trine thus established. What natural advantage have the United 
States, the owners of those islands? One of the highest; and an ^ 
advantage, indeed, not attached to the bottom of the sea, but an ^ 
advantage on the dry land above the sea, which is within their admitted ^ 
jurisdiction. By the creation and carrying on of this industry there, * 
they have established a business profitable to themselves, highly useful ] 
to the whole world. Shall they not be able to protect it fi*om invasion ! 
If the coral beds can be protected from invasion far out at sea, if the 
pearl beds can be protected from invasion by municipal regulations 
operative upon the sea, why should not this fishery be protected in the 
like way T It requires no greater exercise of authority. It requires no 
straining whatever of the ordinary rules which govern the conduct of 
nations in respect to their interests. It is a more illustrative instance, 
by far, than the case of the coral beds, or the pearl beds, or the oyster 
beds; a more illustrative instance for the application of the principle 
that the nation may protect the industry which has thus been created. 

To make it entirely analogous, if these seals were in some manner 
attached to the bottom, if they were in the habit of congregating at 
some particular place on the bottom of the sea, then, according to the 
doctrine which seems to be made the foundation of the right by our 
friends on the other side, the United States would have a right to go 
out and take possession of that bottom, incorporate it into its own 
territory, and treat it as a part of its own nationality. 

I am sure we assert no such right as that. We do not ask to go to 
any such length as that. All we ask is the right to carry on the indus- 
try on our own admitted soil, and to protect it from being broken up by 
repressing acts upon the high seas which are in themselves essential 
wrongs. 

Let me defend these particular instances of the coral beds, the pearl 

beds, and the oyster beds upon the same principles upon which I have 

defended the assertion of property interest, not only in the seals, but 

in the seal industry upon the Pribilof Islands. In all these cases, there 

j'a a peculiar natural advantage conn^ct^d N^it^ those places and belong- 
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^ to the nations which lie in nearest proximity to them. In the next 
Lce, they are exhaustible. There is not enongh for all; and therefore 
»e arises an occasion when yon may assert the same principles which 
vern the laws of property. In the next place, these industries, if left 
Bn to the unregulated invasion of the citizens of all nations, would 
used up and destroyed. The only condition upon which they can 
preserved and made beneficial to mankind is that they be allowed 
be worked and operated by the particular power which has the best 
duties for that purpose. In the next place, they can be preserved 
ly by putting them under a system of regulation, which shall be 
Brative upon the citizens of all nations. It is necessary that the 
izens of the particular power, who go. out there and improve these 
vantages, should also be made subject to these regulations. In other 
rds, the general condition is presented that mankind may have the 
lefit of these advantages if they are disposed of in this way, and not 
lerwise; and, consequently, they ought to be disposed of in this way. 
e bottom of the sea in these places is not made the property of the 
rticular powers who assert the right to the industries. It is not their 
)perty at all. It is not within their sovereign jurisdiction at all, any 
re than any other part of the high seas, but it is a theatre where 
sir defensive regulations may be put in operation, and where the 
lustries of their citizens may be defended. 

Lict me support these views by a reference to the opinions of the best 
iters. I read from Puffendorf on the Law of Nature and Nations, 
e extract is found on page 134 of my printed argument: 

8 for fishing, thoagh it hath much more abundant subject in the sea than in lakes 
'ivers, yet "tis manifest that it may in part be exhausted, and that if all nations 
nld desire such right and liberty near the coast of any particular country, that 
ntrymustbe very much prejudiced in this respect; especially since" tis very 
al that some particular kind of fish, or perhaps some more precious commodity, 
aearls, coral, amber, or the like, are to be found only in one part of the sea, and 
t of no considerable extent. In this case there is no reason why the borderers 
old not rather challenge to themselves this happiness of a wealthy shore or sea 
o those who are seated at a distance from it. 

ind then Yattel, upon the same subject, says: 

he various uses of the sea near the coasts render it very susoeptible of property, 
iimiehes fish, shells, pearls, amber, etc. ; now ip all these respects its use is not 
ihanstible. Wherefore, tiie nation to whom the coasts belong may appropriate 
hemselves and convert to their own profit, an advantage which nature has so 
ced within their reach as to enable them conveniently to take possession of it, in 
same manner as thoy possess themselves of the dominion of the land they inhabit, 
o can doubt that the pearl fisheries of Bahrem and Ceylon may lawfully become 
pertyf And though where the catching of fish is the only object, the fishery 
tears less liable to be exhausted, yet if a nation have on their coasts a particular 
ery of a profitable nature, and of which they may become masters, shall they not 
permitted to appropriate to themselves that bounteous gift of nature as an 
*endage to the country they possess, and to reserve to themselves the great 
autagea which their commerce may thence derive, in case there be a sufficient 
indance of fish to furnish the neighboring nations t 

§ec. 2) A nation may appropriate to herself those things of which the free and 
imon use would be prejudicial or dangerous to her. This is a second reason for 
Ich governments extend their dominion over the sea along their coasts, as far as 
y are able to protect their right. 

l^ow, upon that very firm basis of reason and authority we place the 
ht of the United States to protect themselves in the enjoyment of 
) industry which they have established upon these islands. They 
ve peculiar advantages, supreme advantages, for appropriating the 
nnal increase of the seal, without diminishing the stock. They have 
tablished an industry and made rules and regulations which are 
vised to preserve it, and to make this blessing perpetual to m^^wk^si^* 
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The seal is exbaastible. There is not enongh for all, and they ^^^-^ 
entitled to challenge for themselves the benefits of this industry^ -i^ 
consequence of these advantages, and in consequence of the st:«^>^ v)^ 
which they have taken to improve them. 

I cannot think that there is any sound answer to an assertion of -f^lzd 
right of a property interest in this industry placed upon that hsk^igf 
and this, too, irrespective of a property in tihe seals themselves. 

That concludes my argument upon this question of the proi>efiy 
interest of the United States in the industry established upon t^lie 
islands, irrespective of a property interest in the seals. 





I now pass to the consequences of the establishment of those rigfc^-*® 
for which I have contended so far as they involve the question, wl^ ^^ 
action the United States may take for the purpose of protecting the 
selves in the enjoyment of such rights. 

I must assume, in the first place, that if she has the right of pn 
erty in' the seals themselves, or a right to the exclusive enjoyment 
this industry of taking seals, in consequence of her natural advantai 
and of the exhaustible character of the product, she has the authori 
in some manner to enforce such right. Otherwise we should be tal 
ing to no purpose. What is a right which there is no means of enforr^c- 
ingf It would be mere words. It would amount to nothing at 
There would be nothing substantial about it. Such things are not 
subject of discussion. When it is said that a man, or a nation, 
certain rights of property, it means that they have rights which can 
enforced in some manner. How shall they enforce themf That is 1 
question. What acts may the United States do! Can they exte^^nd 
their sovereignty over the seas to an illimitable extent wherever it 
be necessary to protect the right? No; they cannot. We make 
assertion of that sort. We could not substantiate it, if we did. 
sovereign jurisdiction of a nation, is bounded by her territory, w^ 
an addition which carries, to a certain qualified extent, her so^ 
eignty over a distance on the seas commonly taken as three mi^ 
Beyond that the sovereign jurisdiction of the nation cannot be extern 
Beyond that her laws, as laws, have in general no force or operati 
Beyond that her legislative powers have no effect. All that we tak^^^ ^ 
be admitted. 

Sir Charles Eussell. You mean as against those who are ^^^ 
subjects or citizens? 

Mr. Carter. Tes; against those who are not subjects or citiz< 
That is what I mean. If her legislative power extended over the 
she would have a right, of course, to legislate for everybody that 
wjthin the limits of that legislative power. We make no such prel 
sion as that. This supreme legislative jurisdiction must be boun- 
necessarily by some line, and that line is, for the boundary of 
absolute legislative jurisdiction, high-water mark. It does not ^:^^ ^^ 
beyond that, although she may extend it, for most purposes, ov^^^^ * 
further space which is commonly taken to be — I do not mean to s^^^^ '** 
is absolutely limited to that, but is commonly taken to be — a dist^^^*"^^ 
of three miles; but even there her legislative power is not absolute ? *^^ 
she cannot exclude the passage of foreign vessels over her w a""^ ^^^* 
She cannot, as she can do with regard to her territory, exclude for^^fS^' 
ers from it. Over the land she has an absolute power of excln^^Jonj 
but over these territorial waters, although she may generally es^^od 
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er legislative x>ower over a belt three miles in width^ she cannot 
Kteud it so far as to exclude foreign ships. Her right to protect her 
roperty or industry is not derived from her legislative power. Where 
o you get it then? How does she acquire any right to protect it? 
lie has a right to protect it, just as any individual has a right to 
rotect his property, where there are no other means, that is, hj force; 
ot by the exercise of legislative i)ower, but by the exercise of executive 
ower — an exercise of natural power — an exercise of what you may 
all farce. Individuals can defend their rights and property by the 
mployment of force to a certain extent If a man attacks me, I may 
Bsist him and subdue him and use violence upon him for that purpose; 
nd I may go as far as it is necessary for that purpose; not farther. 
Vhatever force it is necessary to employ to defend myself, I may employ 
gainst him. So if a man comes upon my property, I may remove him, 
r I have to carry him five miles; and I may employ as much force as 
i necessary for the purpose of removing him from my property; but 
cannot employ any more force than is necessary. 

Those rights of self-defence and self-protection survive to individual 
lan even in civil society, but we may not go any farther than strict 
ecessity. For the general protection of rights, members of a civil 
innicipal society must appeal to society itself. They appeal to its 
onrts for protection. They appeal to the judicial power, and that 
ornishes a remedy. What can nations do? Is there any court to 
rhich they can appeal? No; they cannot make any such appeal as 
hat. There is no tribunal into which one nation can summon another 
lation for judgment. What can nations do? They can only use this 
«ime sort of self defensive power that an individual does. That is all. 
niat they can use under all circumstances, limited, however, by the 
^me rules and by the same boundaries which limit it in the case of an 
ndividual — necessity. Whatever is necessary to be done by a nation 
or the protection of its rights, it may do, and it may do it as an 
ndividual, and it is no exertion of its legislative power at all. 

We may make that very plain and palpable by turning to admitted 
nstances of the exercise of it, and take for that purpose what are 
X>mmouly called belligerent rights. Here is a nation engaged in war. 
^t blocksbdes the enemy's ports. The ship of a neutral nation, friendly 
^ both parties, undertakes to enter that blockaded port, and the bellig- 
^t'ent that has established the blockade captures her by an exercise of 
^orce, carries her into one of his own ports, and confiscates her, and 
^elb her. What kind of an exercise of power is that? Not legislative 
>ower, certainly. That act was committed on the high seas, and out- 
ride of the jurisdiction of any power. It therefore was not legislative 
>ower. It did not operate to extend the jurisdiction of the nation 
^ver the place. It was simply an act of reasonable and necessary 
brce employed for the purposes of self-defence. The -nation had the 
igbt to carry on the war. Its existence, perhaps, depended upon its 
thility to subdue its adversary. It could not carry on the war suc- 
cessfully unless it had the right of shutting up the ports of the enemy, 
Uid, therefore, the necessary purposes of self defence gave it the 
aberty to seize the ship of another power, carry it into port, and 
^ndemn it. 

That is not legislative power. It was not exerted by reason of any 
Extension of the sovereignty of the nation over the seas. It was 
dimply an exercise of self-defensive power, standing upon the principle 
Qf nec^essity, and limited by the principle of necessity. Wherever the 
Qecessity exists that power exists. I instance the case of blockade. 
Xbere are other instances of belligerent rights. 
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The President. Tou would not admit of that power in timos of 
peace? 

Mr. Garter. That is another question. Whether you may exercise 
a power of that sort in time of peace is a question to which I sh^B^l^ 

firesently come. What I am explaining now is the character of the w^^* 
t is not legislative; that is certain. It is an act of self-defensf^^^ 
power. There are other instances of it in the case of belhgere:*^^ 
rights. Take the case of contraband of war. A belligerent can ca tV' 
ture a vessel that is carr3nng contraband of war, upon any of tl^ ^^ 
high seas. You can enter even the territory of a friendly state, if it 
is necessary for the purpose of protecting yourself against yo 
adversary; and even when there is no condition of war. They had 
rebellion in Canada some years ago, and a vessel was fitted out 
persons making use of the soil of the United States for the purpose 
aiding the rebellion, as it was called. A British military force cros8€ 
the Niagara River, captured that vessel in the territory of the Unit^^d 
States — not on the high seas, but in the territory of the United State^ss. 

Senator Morgan. You refer to the Caroline? 

Mr. Carter. I refer to the case of the Caroline. There was a o(^ n- 
flict between Great Britain and the United States upon the point ^ms 
to whether the former had the right to do that; but the conflict w ^ 
not upon the point of principle at all, it being admitted on both sicl. ^s 
that if there was a necessity for doing that act Great Britain was rig^^t 
in doing it; that if there was a well grounded apprehension that tlm^t 
vessel was going to proceed across the river and engage in enterpria^s 
hostile to the authority of Great Britain in Canada, she was justifi.^^ 
in that action. 

A celebrated instance in history was the seizure by Great Britain o^ 
the Danish fleet in the harbor of Copenhagen. There was the fleet p^ 
a friendly power. There was absolute peace between Great Brit^^^ 
and Denmark; but Great Britain was apprehensive that that fl^^^* 
would fall into the x>ossession of France, and the seizure was defend 
by her ablest statesmen on the ground of necessity. This necessity 
nations, when it appears, must have its way; and the inconvenience 
the trouble, the damage, the loss which individual citizens of anoth 
nation may occasionally suffer in consequence of these exertions 
self-defensive authority, are not to be taken into account. 

The President, Do you not think that all of that takes us out 
this sphere of law and right? 

Mr. Carter. Not at all. We are right within the sphere of law an 
right. 

The President. I do not think the whole world generally oonside 
it so. 

Mr. Carter. We are right within the sphere of law; and the exercis 
of these acts of' self-defensive authority — the extent ti) which they ma 
go, the necessities which create them, how far the necessities extend 
constitute a great chapter in international law, and are all dealt with 
all their limitations defined, and the principle which governs them lai 
down. 

What is said upon the other side? They agree that all these thin 
may be done. What do they say? Well, they say that they cannot b 
done in time of peace, — ^that you cannot defend yourself by the exercis^ 
of force on the high seas in time of peace. Where, I should like t-^ 
know, is any such doctrine as that laid down? I hope my leame^l 
friends will find some authority for those positions. I have never heo'O 
able to find such authority. The assertion is that a nation cannot defend 
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itself by an act of necessary force in time of peace — a thing that an 
iodividaal may do in civil society, a nation cannot do; and cauuot do 
IV lien there is no other means of protecting itself 1 Of coarse it must 
l>o instantly perceived that if this power of defending itself and its 
property from injury against the citizens of other nations, is something 
^wblch a nation cannot exercise in time of peace — if that is true — ^the 
assertion that it has any rights at all is mere empty sound. A right 
tliat cannot be defended amounts to nothing. I would like to have 
tliose who assert that a nation cannot defend itself and its property in 
tinie of peace by acts of necessary self-defence, tell me how it can defend 
tbem. I hope they will be able to tell me. If a nation cannot defend 
its admitted and conceded rights in that way, I hope they will be able 
to point out some way in which those rights can be defended and pro- 
tected. 

But there is no truth in the assertion that the exercise by a nation of 
the right of self-defence, by the employment of acts of necessary force, 
is confined to times of war. There is no substance in that. The riglit 
exists in time of peace just as well. Whenever the necessity arises, 
tlie right arises, whether it be in time of war or time of peace. It may 
arise in peace just as much as in war. In point of fact the principal 
occasions, and the most frequent occasions, for the exercise of this right 
h4Mj^pen to occur in time of war, and, therefore, the instances in which it 
is exercised and the rules which govern its exercise are found in bellig- 
erent conditions far more than in conditions of peace. The absence of 
tlie occasion is the reason why we iind less discussion of these rights in 
tirne of peace, and a want of rules for regulating them ; but nevertheless 
tli€ occasion may arise, and when it does arise, then the power must be 
Put in force. 

^ow, let me call the attention of the Tribunal to occasions when it 
does arise in times of peace. In the first place, let me allude to those 
cx^niiicipal regulations which are devised by different states for the pur- 
E^se of protecting their revenue. I before remarked that the protection 
^ the revenue of a nation could not well be effective unless the conduct 
''foreign vessels could be controlled at a greater distance than three 
^es from the land. If a vessel intending a breach of the revenue laws 
a nation had the x>ower to approach its shores to a distance of three 
ales from the land, and wait outside of that limit for a favorable oppor- 
tnity to slip in, or to unload its cargo into another vessel sent 
^l^andestinely from the shore, it might at all times evade its revenue 
^^ws, and, consequently, most nations — certainly Great Britain and the 
^^uited States — Great Britain from a very early period and the United 
^^tates almost from the period of her independence — have enacted laws 
X^xohibiting vessels from transshipping goods or hovering at a distance 
^*^uch greater than that of three miles — three or four leagues from the 
^lore being the area commonly fixed upon. What is the penalty which 
liey denounce for that purpose? The penalty is capture and confisca- 
tion. Does that x>enalty, and the enforcement of that penalty involve 
extension of jurisdiction out to that limit of three or four leagues? 
'Crtainly not. It is an. act of self defence. It is an executive act, 
designed to protect the revenue interests of the country. So also in the 
^^^se of colonial trade, a similar device was formerly adopted for the 
purpose of preventing the approach of vessels in the neighborhood of 
tie colonies of another country, for the puri)ose of engaging in illicit 
^de with such colonies. In order to enforce such prohibitions, it was 
^ccessary that regulations should be adopted prohibiting vessels from 
Covering off' the coasts. Consequently, if a vessel appeared off' the 
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coast and did what was called << hover", that is not proceed upon 1^ ^^ 
voyage, but wait there apijarently for a favorable time to run in, ^"j^^g 
subjected herself to the penalty of those laws, and might be captui--^^^ 
I think no nation has ever resisted the enactment or enforcement ^f 
those laws. 

The President. I do not think you are quite right about that. 

Mr. Carter. So far as I am aware. There may have been c^^^^ 
where they were enforced under exceedingly unreasonable conditioij^s* 
but I do not myself remember them. • ' 

The President. I believe cases of that sort have given rise to int>«r- 
national communication, between nations. It may be that they ha.T6 
led to agreements. 

Mr. Garter. Of course, I will not be at all certain that such has not 
been the case. My acquaintance with them, I confess, has been derived 
mainly from the treatment of them that we find in books of internatioxiaJ 
law; tbey are treated in such books as exercises of the power of s^lf- 
defcnce, not objected to by nations, unless they are attempted to he 
enforced in a very unreasonable way. To illustrate them, I must agr^^i" 
refer to a decision which I have alluded to once before. 

This was the case where a vessel was seized in time of peace outsit® 
the three-mile limit for a violation of a regulation such as I have allad ^ 
to. It is the case of Church v. Hubbart. (2 Cranch U. S. Sup. Oom:»rt 
Keports, p. 189.) I read from the opinion of Mr. Chief Justice K^*^" 
shall on page 181 of my printed argument: 

That the law of natiouB prohibits the exercise of any act of authority over a w^ ^^ 
sel in the situation of the Aurora and that the seizure is^ on that accouut, a us- "^'^ 
maritime trespass, not within the exception, cannot be admitted. To reason ic*"^*^ 
the extent of the protection a nation will afford to foreiguers, to the extent of 
means it may use lor its own security, does not seem to be perfectly correct. I 
opposed by priuciples which are universally acknowledgea. The authority 
nation within its own territory is absolute and exclusive. The seizure of a t( 
within the range of its cannon l)v a foreign force is an invasion of that territory, 
is a hostile act which it is its duty to repel. But its power to secure itself fiT' 
injury may certainly be exercised beyond the limits of its territory. -^ 

Upon this principle the right of a belligerent to search a neutral vessel on the h "^ 
seas for contraband of war is uniyersally admitted, because the belligerent hs 
right to prevent the injury done to himself by the assistance intended for his enei 
So, too, a nation has a right to prohibit any commerce with its colonies. Any attci 
to violate the laws made to protect this right is an injury to itself which it u 
prevent and it has a right to use the means necessary for its prevention. Tl^ 
means do not appear to be limited within any certain marked boundaries, wl»> 
remain the same at aU times and in aU situations. If the^ are such as unnecessai 
to vex and harrass foreign lawful commerce, foreign nations wiU resist their ei 
else. If they are such as are reasonable and necessary to secure their laws ~ 
violation, they will be submitted to. 

In different seas and on different coasts, a wider or more contracted range in wl 
to exercise the vigilance of the government wiU be assented to. Thus in the Cbaui 
where a very great part of the commerce to and from all the north of Europe ^u 
through a very narrow sea, the seizure of vessels on suspicion of attempting an ill 
trade must necessarily be restricted to very narrow limits ; but on the coast of S( 

America, seldom frequented by vessels but for the purpose of illicit trade, the ^ 

lance of the government may be extended somewhat further, and foreign nations ^^•"■"^^ 
mit to such regulations as are reasonable in themselves and are really necessai^ .^^ 
secure that monopoly of colonial commerce, which is claimed by aU nations hol«-^^* "^ 
distant possessions. 

If this right be extended too far, the exercise of it wiU be resisted. It has ^^^^1^ 
sioned long and frequent contests which have sometimes ended in open war. _ to 

English, it will be well recollected, complained of the right claimed by Sp**-"** -\^ 
search tneir vessels on the high seas, whicn was carried so for that the Guarda C ^-^^ rjT 
of that nation seized vessels not in the neighborhood of their coasts. This P^^'^^iiP^ 
was the subject of long and fruitless negotiations, and at length of open war. ^*^^ 
right of the Spaniards was supposed to be exercised unreasonably and vexatio txojj; 
but it never was contended that it ooold only be exercised within the range ox tii0 
cannon from their batteries. 
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d, the Tight given to onr revenne ontters t-o visit vessels foar leagues from 
sis, is a declaration that in the opinion of the American government no such 
le as that contended for has real existence. Nothing, tben, is to he drawn 
le laws or the nsages of nations, which gives to this part of the contract 
the court the very limited construction which the plaintiff insists on, or 
iroves that the seiznre of the Aurora by the Portuguese governor was an act 
ess violence. 

t very extract — I think the whole of it; at all events the most 
intial part of it — was quoted by Lord Chief Justice Cockbum, of 
nd, in delivering his judgment in the very celebrated and rather 
case of the Queen v, Kehn, It is found in the 2nd Exchequer 
ts. I do not know but my learned Mends may have it in their 
sion. I find that I have the passage. The part to which I par« 
*ly refer will be found on page 149 of our printed argument. Lord 
Justice Cockburn says: 

?rto legislation, so far as relates to foreigners in foreign ships in this part of 
, has been confined to the maintenance of neutral rights and obligations, the 
Lion of breaches of the revenue and fishery laws, and, nnder particular cir- 
nces, to cases of collision. In the two first, the legislation is altogether 
ctive of the three mile distance, being fonnded on a totally different priuci- 
s, the right of the state to take all nedissary me:isures for the protection of 
itory and rights and the prevention of any breach of its revenue laws. This 
)Ie was well explained by Marshall, C. J., in the case of Church v. Hubbart. 

1 he then cites the passage which I have just read from that 
e Tribunal thereupon adjourned until Tuesday, April 25, 1893.] 



FIFTEENTH DAY, MAY 2^^, 1893. 

[The Tribunal convened pursuant to adjournment, all the Arbitrates rs 
being present.] 

The President. Mr. Carter, we are ready to hear you. 

Mr. Carter. Mr. President, at the last sitting of the Tribunal ^ 
which argument was heard, a question was addressed to me by t^^e 
learned President in the course of my argument which I did not ^^ 
the moment precisely understand, or I should have answered it at tlE^t 
time. I thought it had more pai'ticular reference to the constracti^c^Q 
to be placed upon. Article VII tf the Treaty, and therefore said thafc I 
would postpone my answer to it until I came to treat of that article. _I 
had been insisting that the grounds and reasons of my argument 'in 
support of the proposition that the United States had a proper'tiy 
interest, were not drawn firom considerations selfish and peculiar to tl^^ 
United States, but were such as interested the whole world; that tl^® 
property was one in which the whole world had a beneficial interest. 
The question which the President addressed to me was whether thi^^ 
property interest was of the kind mentioned in the fifth question to »>® 
submitted under the treaty, or whether it was a qualified proper-^y 
interest of a different kind. I should be misunderstood if it were si^-P* 
posed that the asserted property interest of the United States in ti^^^^ 
seals was anything less than a full and complete property inters ^3^ 
The grounds upon which we support that interest do, indeed, iucliL 
among other things, the common interest of mankind in the sea* 
which can be worked out and made available to the difierent natic^* 
only through the instrumentality of awarding a property interest 
the United States; but that property interest, when awarded, is in 
respect diflferent from a property interest held under other circu- 
stances. It is a full and absolute property, entitled to all the prol 
tions of property, and which confers upon the owner all the rij 
which property under any circumstance confers. It is therefore 
sort of property interest mentioned in the fifth question which is si 
mitted under the treaty, 

I now resume my argument upon the question whether, assuming t1 
the United States hds a property in the seals, or a property interest 
the industry which it maintaitis upon the Pribilof Ishinds, it has 
right to protect that property, or that property interest, when m 
sary, by the employment of reasonable force on the high seas. I h 
supported the affirmative side of that question by' showing that it w ^ 

the necessary consequence of the award of such a right; that t^^^^^n 
was no other way in which a nation could protect its rights wb 
invaded upon the high seas except by the employment of force. I h 
undertaken to show that that was the universal method which natii 
pursued, and had illustrated my view by referring to many instan< 
most of them drawn from the class of belligerent rights, where force 
thus employed by a nation upon the high seas to prevent any invafli^ 
of ite rights. 
250 
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The answer intimated to that view in a part of the argument of Oreat 
Bi*itian is that the instances in which a nation may employ force npon 
tl&c high seas to protect its rights and to capture vessels by means of 
tlie employment of force, were limited to cases of belligerency, and do 
not exist in time of peace. I proceeded to say that that was not the 
cskse; tbat although the instances were more frequent in time of war 
T^bere the employment of force was resorted to, still whenever the 
necessity occurred, which was the sole foundation of the right, it was 
resorted to in peace just as much as in war. I alluded, in support of 
that view, to the opinion of Mr. Chief Justice Marshall of the Supreme 
Court of the United States in the case of Church vs. Hubbart, which 
was a case where a nation had established a regulation for the purpose 
of protecting its colonial trade. The vessel of another country con- 
templating an enterprise of an illicit character, in violation of the exclu- 
sive right of the nation referred to in its colonial trade, was found 
outside of the three mile limit actually engaged, however, in an attempt 
to carry on this prohibited trade contrary to the regulation. She was 
seized, carried in, and condemned, and that condemnation was fully 
sustained by the Supreme Court of the United States. Not only was 
the condemnation itself supported, but the regulation was a^so sustained 
as a lawftd one. That decision I had also occasion to say had been 
cited with approval, and extended citations from it read with approval 
by Lord Chief Justice Cockburn of th^T Court of Queen's Bench in 
England, in giving his opinion in the celebrated case of the Queen vs. 
Kebn. 

^ith the citations of those commanding authorities, I might well 
leave the subject. That decision in the narrowest view of it fully sus- 
^ins the right of a nation to employ force in time of peace upon the 
"^gh seas for the purpose of arresting and capturing a vessel which is 
^^taally engaged in an invasion of its rights. That proposition is fully 
^^Pported by the decision itself; and the propriety of regulations for 
^-he purpose of governing the exercise of that right is supported by the 
'^^>guage of the opinion. 

It is, however, true — and a distinction is to be noticed here — that 
f ^^lations designed to govern the exercise of this right of self defence 
^^metimes go a step further than the mere making of provision for the 
^i^ure and capture of a vessel on the high seas^ when she is actually 
^^<iged in an offence against the laws of the nation which undertakes 
'^^ seizure. They sometimes go a step farther than that, and make 
^^ conduct of a vessel, if it justifies a suspicion that she intends illicit 
^^ prohibited trade, or intends any other violation of the laws of the 
^^tion adopting the regulation, itself an offence, although, in point of 
^t, it might be true that the vessel was not actually engaged in such 
Eolation. 

fc Mrhen regulations of this character go to that length, they go beyond 
'^^ mere right of employing force, and enter the field of legislation, and 
^^time a limited and qualified right to make laws operative upon the 
^&li seas. That is the nature of regulations when they undertake to 
Ji^^ke acts offences which are not, in their nature, necessarily offences. 
^ Q vessel is actually engaged in an attempt to carry on a prohibited 
^^^4ie with the colony of a nation, that act is, necessarily, in itself a 
Eolation of the rights of that nation; but if she is not so engaged, but 
^Pl)en8 to be involved in circumstances which throw suspicion upon 
*?^ nature of the enterprise in which she is engaged, and justify a sus- 
^^oion that she is really contemplating a prohibited trade, if there is a 
^Sulation which makes that conduct, of itself, a crime, that, we must 
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admit, is a piece of legislation, and assumes the right — a limited 
it is trae — of passing laws operative upon the high seas. 

All the doubt and all the controversy which have arisen in refere^^:^^ 
to this qnestion of the exercise by a nation of the right of 8elf-def(&^^ ^^^ 
upon the high seas, turns upon the validity of regulations of that &o:K-t 
regulations which go beyond the mere shaping of the right of ^^i/:' 
defence and prescribing how it shall be exercised, and undertake to 
create distinct offences. The power of a nation to do that has been ctiMa- 
puted, and may perhaps be still the subject of dispute. It will l>e 
observed that this exercise, even of the right of legislation in the ca^^s 
which I have mentioned, does not involve an assumption of a genep^^l 
authority to legislate over the seas. It is limited strictly to the cs^^ 
of self-defence, and is calculated to provide means by which that rig'^} 
of self defence may be more efficiently exerted; but, nevertheless^ it 
does partake of the quality of legislation. Whether it is valid or n^c^^ 
has been disputed. 

That precise question arose in the Supreme Court of the United 8tat>^8 
in the case of Rose vs. Himely, which is reported in 4th Cranch, page 2^=1* 
Tlie circumstances of that case were substantially these: The Fren ^^^ 
authorities ^ad made an ordinance prohibiting vessels from saili^^S 
within two leagues of the island of San Domingo at certain places, a*^^ 
under certain conditions. A vessel was captured that had violated tb^ -^ 
ordinance, but the capture was made outside of the two-league liin ^^*^ 
The question was whether that capture could be sustained, that is ^^ 
say, whether a capture by one nation upon the high seas of a vess 





belonging to another nation, which had been engaged in violatiD^^ ^ 
municipal regulation, was lawful. Chief Justice Marshall was of opS-^ ^ 
ion that it was not lawful; but a majority of the members of the coi 
did not agree with him upon that point, and so the question was pass 
over without being decided, the casQ being disposed of upon anotli_ 
point. It again arose for decision in the case of Hudson vs Guesti^^^ 
6th Cranch, 281. That case involved a violation of the same ordiuanc^^''^ 
and the capture had been made outside of the two-league limit. Tl 
case of Hudson vs Guestier is reported twice. It came before tl 
Supreme Court on two occasions; and the proof upon the last occasic 
which is the one to which I refer, as to the locality of the capture, wj 
different from what it was when it came before the court in the fii 
instance. In the last instance the evidence showed that the captu' 
had taken place outside of the two-league limit. Upon the second arg' 
ment it was held by a majority of the court that the capture was lawful 
and the expressions in the opinion of Mr. Chief Justice Marshall, ^ 
Rose V, Himely — his dicta to the contrary effect — were overruled ; ai 
therefore, so far as the Supreme Court of the United States is coi 
cerned, it is held that regulations of the character I have mentions 
even when they go further than to merely provide for capturing a vess-- 
that is actually engaged in a violation of the right of a nation, and coi 
stitute a jirohibited area within which a vessel must not go, whethi 
upon a rightful or a wrongful mission, are in accordance with inU 
national law. 

Let me say, however, that the United States, upon this argumei 
avoids all controversy of that sort. We do not ask for the applicatic 
of any doctrine, even although we might, to the effect that we can esta— — ^ 
lish any prohibited area on the high seas and exclude the vessels 
other nations from it. We do not ask to have it determined that 
United States has the right to say that the offence of pelagic sealii 
when committed by vessels of another nation is a crime for which 
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can punish the officers and crew of such vessel. That wonld be le^s- 

latiug for the high seas. We do not ask for a decision that the United 

States can make a law and enforce it, by which she conid condemn a 

vessel that had been engaged at some past time in pelagic sealing, if 

the vessel was not so engaged at the time of seizure. The doctrine 

maintained by us simply amounts to this, that whenever a vessel is 

oajight red hskuded, flagrante, delietu^ in pelagic sealing, the Government 

of the United States has the right to seize her and capture her; that is 

to say, it has the right to employ necessary force for the purpose of 

protecting, in the only way in which it can protect, its property in the 

seal8, or its property interest in the industry which it maintains upon 

the islands. That is the extent of our claim. 

Jf the United States cannot protect their property in that way, how 

is it possible for them to protect it at all. My argument assumes, of 

course, that I hsive been successful in showing that the United States 

ksts a property interest in these seals wherever they are, and, upon the 

^^^h, sea8, as well as upon the land; or, if not that, that it has a prop- 

^^t.y interest in the industry which it carries on at the Pribilof Islands, 

^iiich they are entitled to protect. The practice of pelagic sealing, we 

Jl^v^ shown, is destructive of both, and is a wrong in itself. The 

Y^^^iited States cruiser finds a vessel actually engaged in destroying 

tn^se seals, the property of the United States. She warns her off— 

^^*Xi mands her to desist from the trespass in which she is engaged. 

^^I>pose the vessel refuses, what is to be done then? Is the cruiser to 

^*-*o^w her to proceed in the execution of her trespass, stay by her, follow 

^^^ into some port, and there, in the name of the United States, seek 

e«s in the municipal tribunals f 

the remedy of the United States limited to thatf That, of course. 

Id be wholly ineffective; and if it were effective in any degree, or 

ny instance, it would require the entire navy of the United States 

»rry it fully out. You would require a ship of war for every pelagic 

^^^ ler. That, of course, would be absolutely ineffective; nor would it 

^^^^^c^port with the dignity of a nation. No nation has ever yet conde- 

, in the defence and protection of its rights upon the high seas, 

"^rait until it could «resort to the municipal tribunal of some power 

^ there seek to obtain such justice as might be afforded. 

Oue other resort might be suggested. It might be said that the 

^^^ernment of the United States might make the conduct of these 

[ladian pelagic sealers under such circumstances the subject of com- 

int to Great Britain herself. What should it say to Great Britain? 

k her to prohibit this conduct? How could Great Britain prohibit it! 

ly by employing a part of her fleet to do it. Is it the business of 

^ nation to furnish a force to protect rights of another nation? 

ould not the prompt answer of Great Britain under such circum- 

^^nces be: "This is not our act; we do not adopt these acts of the 

^.nadian sealers; we agree that you have a property in these seals; we 

'^ not command, encourage, or in any manner assist, the action of these 

^^lagic sealers; if they are trespassing upon the rights of the United 

^^Jbates, is that nation so feeble that it cannot defend itself upon the 

^^gh seas?'' What reply could the United States make to such a 

Espouse as that? 
,^ No; there is no way in which a nation can protect its rights upon the 
*^igh seas other than by the employment of force — ^force employed as an 
^idividual would employ it; force not derived from any law whatever, 
-^ut force derived from the fact that the nation has a right upon which 
^nae one is trespassing, a trespass which the uatioii e.^vaiQ\>'^\:^Nv^\^\i\\^ 
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any other way, except by the employment of force. These methods of 
defendlDg national rights, frequently asserted in time of war, are not 
so frequently asserted in time of peace, but only because the necessity 
does not so frequently arise. But still they are asserted, and must i>^ 
asserted, whenever a nation seeks to protect with efficiency her colonial 
trade from invasion, or her revenue laws against smuggling by citizecp-* 
of other nations; and must be asserted whenever she wishes to enfor^^^ 
with efficiency in time of contagion her quarantine laws. They mm ^* 
be asserted whenever a case s»*ises in which the rights, or the propertj 
or the well being of a nation are endangered by the acts of citizens 
other nations upon the high seas, whether in peace or war. 




Inasmuch as I wish to be precise ux>on this point, I have drawp up ^.^y 
series of propositions which embrace the views entertained and asserted ^^ 
by the Government of the United States upon this particular subject ^ 
And they are these: 



First. The territory of a nation consists of the land within its dominion and what 
are commonly called its territorial waters, which embrace interior gulfs, or bays 
nearly enclosed by its territory, but connected with the sea by narrow straits sepa- 
rated by headlands, and a narrow belt of the open sea along the shore, of the width, 
aa commonly allowed, of three miles^ or a cannon shot. 

Second. The exercise of the sovereign legislative power of the nation is limited to 
its territory as above described, except in special instances where, for reasons of 
necessity, a nation may exercise a limited legislative power over neighboring parts 
of the sea beyond the narrow belt above mentioned. Outside of the territory of the 
nation its laws, as laws, have, except as above mentioned, no operation or effect. 
The ships of a nation, however, are, even when on the high seas, deemed to be a part 
of its territory. 

Third. Nor can a nation, with the special exception above mentioned, take any 
action outside of its territory for the purpose of enforcing its laws, or punishing a 
breach of them. Its writs, or other processes, or orders of its courts, cannot be law- 
fully executed outside of its territory. 

Fourth. Two sovereign nations cannot exist together upon the same land. The* 
sovereignty of one must necessarily yield to that of the other. But all sovereign 
nations may co-exist upon the seas. They may go and be there as individual per- 
sons upon terms of absolute equality. In legal contemplation they are there when- 
ever the interests which the^ are bound to defend, such as their property, their citi- 
zens, or the property of their citizens, are there. 

Fifth. In the just defence of its existence, or its rights, a nation may employ, 
anywhere upon the high seas, against those who attack its existence or rights, anch 
force as may be necessary and reasonable. This is a self-evident proposition; for, 
inasmuch as a nation cannot prevent invasions of its rights upon the high seas by 
legislation, or by Judicial proceedings to enforce legislation, it would be absolutely 
without means for protecting them^ unless it had the power of necessary self-defence. 
Any suggestion that it might institute civil suits against trespassers m the munici- 
pal courts of other nations would be to no purpose. Such proceeding would be 
wholly ineffective, and would, besides, not comport with the dignity of the nation. 

Sixth. The action of the officers and agents of a nation in exercising this right of 
necessary self-defence may, and should, be governed by rules and regulations, which 
may, according to the internal constitution of a nation, and the distribution of its 
powers, assume the form of executive instructions, or municipal laws, or rulea. 
Neither are necessary to the exercise of the power. They serve to govern the exer- 
cise of the power which exists independently of them. In constitutional govem- 
mcuts, where the sovereign power is distributed among different departments, such 
rules and regulations maybe necessary. Other governments cannot insist upon 
them. 

Seventh. In the exercise of this power of self-defence the nation is responsible to 
other nations whose citizens may have suffered from its exercise. If a necessity is 
shown for its exercise, and the limitations of such necessity have been observed, the 
act is justified. If otherwise, a wrong has been committed and reparation must be 
made. 

Eighth, The captare by a belligerent nation of the vessels of a neutral power when 
foand carrying contraband of war or engaged in t\ms\Vvi\^ \ji \A»^Va.dft is a familiar 
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IziBtiince of the exercise of this right of self-defence. The rales derived from the 
practice of nations governing the exercise of such right of captnre, with such other 
reasonable rnles as the belligerent nation may prescribe, are not municipal laws, in 
the fall sense, bnt regulations designed to govern the conduct of the officers and 
agents of the belligerent, and to prevent abuses of the right which would make the 
belligerent answerable to the neutral nation whose ships have been captured. 
The prize courts which administer these rules, although proceeding according to 

J'ndicisl methods, are not really courts administering justice between man and man, 
ike instance courts, but agencies for the purpose of informing the belligerent sev- 
ere! gn whether he ought to sustain a capture as regular and rightful, or admit it to 
be a wrong, for which reparation is to be made. (Rose v. Himely, opinion of John- 
son, J., 4 Oranch, 282. ) 

^inth. The notion that this right of self-defence is a purely belligerent right and 
CAxxnot be exerted in time of peace is unfounded. It proceeas upon the manifestly 
^C'roneous assumption that the rights of a nation upon the seas cannot be attacked, 
oi* endangered, except in time of war. That the instances calling for the exercise 
P^ t;he right in time of war are more frequent, and that they are comparatively rare 
1Z& l^ime of peace, is true ; but that they may, and do, arise in time of peace is equally 



"X^enth. If it were true that a nation could not exercise in time of peace any act of 
lox'CM) to protect its rights, it would follow that a nation could not interfere with a 
^^^ael under a different flag which was hovering on her coast, outside of the three 
^i^iXe limit, with an openly avowed intention of evading the revenne laws of the 
^^t^-ion; or interfere with a vessel hovering in like manner and at a like distance 
fj^«n the coast of a nation's colony with an openly avowed intention of engaging in 
i^i«it trade with such colony; or interfere with a foreign vessel hovering outside of 
^^^ three mile limit on the coast of a penal colony with an avowed intention of run- 
^^^^p: Id at a favorable moment and rescuing convicts; nor, if this were true, could a 
^^^on prevent a foreign ship with an infectious disease on board from coming within 
^ .^jstance of four miles from a port, even though it was reasonably certain that the 
^ Incase would thereby, and at that distance be communicated to its people. Such 
^^^Kiclosions would be repugnant to reason, as well as to the actual practice of nations. 
Eleventh, llie municipsd laws or rales adopted by nations to govern the exercise 
the right of self-defence are not always rigidly limited to a regulation of that 
. ,^^^ht ; but sometimes go further and seek to exercise a limited legislative power beyond 
?^« territorial limits of the nation. So far as they have the latter purpose in view 
^«i «y are exceptional, and can be defended only upon grounds of special necessity. 

Xtules and regulations providing for the seizure and condemnation of a vessel 

3f;^^'t;nally engaged in running a blockade would be a mere regulation of the strict 

^V^ht of self-defence and be open to no objection ; but if they went further and pro- 

^^^ed for the trial and punisnment of the officers and crew, or for the seizure and 

^^^^^demnation of vessels for past breaches of a blockade, they would transcend the 

^easitdee of self-defence and assume the character of legislation. The arrest, trial, 

d conviction of persons for acts done by them on the high seas assume the right 

^ legislating for the high seas ; and the same thing may be said of a law which sub- 

T^^cts a vessel to seizure and condemnation, not for a present invasion of the rights 

^ a nation, but for one which has been completed and is past. 
^ And so, also, it might be contended that a municipal law designed to prevent 
^^ugglin^, or illicit trade, by prohibiting vessels from hovering within certain pre- 



^ -bribed distances from the coast, transcended the requirements of necessary self- 
^^^fence and partook of the character of legislation. The actual practice of nations 
^^8 been not to draw a ri^id line between the two descriptions of power, but to 
^^nction reasonable restrictions and prohibitions imposed by a nation, although par- 
^^king of the character of legislation, when they were fairly designed to secure the 
X^nrposes only of a just self-defence. (Church r. Hubbart, 2 Cranch, 287.) 

Twelfth. But it is not necessary for the Government of the United States to insist, 
^OT does it insist, upon a right to punish individual citizens of other nations who 
^ave been engaged in pelagic sealing as having been guilty of a crime, nor upon a 
^ght to seize and condemn vessels for having in the past been guilty of pelaj^ic seal- 
ing, nor upon a right to establish any area of exclusion around any part of its terri- 
tory. It insists only that if it be determined that it has a property in the Alaskan 
%eal herd, or a property interest in the industry which it maintains upon the Pribilof 
Islands, that it follows, as a necessary consequence, that it has the right to prevent 
the invasion and destruction of those property interests, or either of them, by pelagic 
sealing, by the employment of such force as is reasonably necessary to that end. 

Thirteenth. The Government of the United States conceives that, if its contention 
that it has the property interests asserted by it, one or both, be established, and a 
vessel fitted out for the purpose of pelagic sealing, nnder whatever flag, should 
approach the neighborhood of the Pribilof Islands and engage in the taking of seals 
at sea, it would have the right to prevent such taking of seals in the onl^ i\iv»\vl^^ \a 
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which it would be possible to prevent it, Damoly by the capture of the vessel; «i( 
that it can make no difference whether such vessel be three, or four, or more, miU 
from such islands ; and that if snch capture can be made anywhere within four iiii]< 
of said islaudSi it may lawfully be made at any distance from the islands where i 
right may be invaded, in the same manner. 

fourteenth. The United States insists that it would have- the ri^ht last above mem~ ^q. 
tioned without passing any municipal law, or adopting any municipal regulation,*^ to 
secure it, or to govern its exercise j but it, at the same time, supposes that the p "^ ^ i^ 
sage of a law regulating the exercise of such right and providing for a mode of co^BHK>n- 
demnation of vessels seized, would be entirely proper, and one of its reasoDat=a)le 
duties. That it would serve the same Just purposes aa are answered by ]>rize la^^^^rs, 
namely, to give the citizens of other nations notice and warning of ita mteutioc^^Kis, 
regulate the conduct of seizing officers, prevent ii^ustice and oppression, and infoa^^nn 
the government, and other governments, respecting the regularity of any seiznre, to 

the end that, if rightful, it should be adopted by the United States, and acquiesc^^sed 
in by other governments which might be interested ; and, if otherwise, be repudiat=:;ed 
and made t^B subject for just reparation. 

Fifteenth. In respect to the seizures actually made and decrees of condemnati 
thereou, the United States perceives no particular in which they are irregular, uiiji 
or not defensible as an exercise of the right of necessary self-defence. It does 
defend any sentence of fine and imprisonment imposed upon any citizens of oil 
nations for engaging in pelagic sealing ; but insists that any invalidity with wh 
such sentences may be affected, has no tendency to impair the validity of a condr 
nation otherwise valid. 

Sixteenth. The familiar law of piracy illustrates and confirms the foregoing 
elusions. The general consent of nations has sanctioned the practice of the ar 
trial, and sentence of pirates, even when they have not invaded any right of 
nation so dealing with them, or its citizens, either of person or property. Pin 
are every where justiciable. This is an exceptional instance in which nations 
permitted to defend the general order, security, and peace of the seaa. But it can 
be doubted that, irrespective of such general consent, and had it never been gi^^^^en, 

any nation would have the right to defend one of its own ships from captur»> bj 

pirates, and, in the course of such defence, and as a part of it, to capture the pirat^ :scal 
vessel and condemn it by proceedings in its own courts. 

Seventeenth. The Government of the United States, therefore, bases its claiirr^ to 
defend its property interest in the seal herd and in its industry maintained vl ^yon 
the Pribilof Islands by such force exerted upon the high seas as may be reasons^ bly 
necessary to that end upon the followings grounds : 

1. The reason and necessity of the thing, there being no other means adeqnat^^ ^ 
the defense of such rights. 

2. The practice and usage of nations which always employ this means of defen^ ^^' 





Those, then, are the gronnds apon which the United States ass^^^^ 
its right to the employment of reasonable force. If it has a propc^^'^ 
in the seals, that property is invaded whenever they are attacked 
pelagic sealers, and that property interest in the seals themselves, 
the necessity of defending it give the United States the right to 
vent that practice by the arrest and seizure of the guilty vessel, 
should be decided that it has not a property interest in the seals tb- 
selves, but has a property interest in the industry which it maini 
upon the Pribilof Islands — a rightful, lawful and useful industry — t' 
its right to arrest the practice of pelagic sealing upon the sea does 
depend upon a property interest in tlie seals but upon the fact that t 
practice is an essential wrong, and is, besides, an invasion of the ri| 
ful industry which the United States carries on upon the land, 
justify that act of pelagic sealing, it is necessary to show that it h 
itself a right, and if that were shown, then the United States 
have no right to interfere with it; but if it is in itself a tcrong — if, u 
the fundamental and immutable distinctions between right and wr* 
everywhere prevalent, upon the sea as well as upon the land, that 
of destroying a useful race of animals is not defensible as a right, tk 
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srfering as it does with the lawful rights aud industry of the United 
.tes, it has tiie right to preveut it, and to prevent it by the employ- 
Dt of force. 

Ve have two grounds, therefore, upon which we assert the existence 
this right to the employment of force: The first is, the reason and 
essity of the thing; because the declaration that we have a right 
olves the concession that there is some means of defending it. To 
that a nation has a right which at the same time the citizens of 
ry other nation may trample upon and violate with impunity, is to 
imit a solecism. Such a thing as that would have none of the char- 
eristics of aright. 

Ve defend it, in the next place, upon the practice and usage of 
ions. Wherever a nation is shown to have a right upon the high 
8 which is endangered by the wrongful acts of the citizens of other 
ions, there, according to the usage and practice of nations, at all 
es, in peace or in war, that right has been defended by the employ- 
lit of reasonable force. 



fow, Mr. President, I have concluded my argument upon the ques- 
Q of the right to employ force upon the high seas. I must now con- 
iplate the possibility that this Tribunal may decide either that the 
ited States has no property in the seals, and no property interest 
the industry carried on upon the Islands of which pelagic sealing 
a wrongful invasion; or that, if it has those rights, or either of 
im, it still has no power to protect them by the seizure and con- 
nnation of a vessel engaged in the practice of pelagic sealing. In 
tier of those cases, the United States would have no power to protect 
I seals from extermination, and consequently, the subject would be 
:, to borrow the language of the Treaty, in stush a condition as to 
aire this Tribunal to proceed to the consideration of the last matter 
ich is submitted to it, namely, what regulations it is necessary to 
abhsh for the purpose of preserving the seals, 
^ir Ghajiles Kussell. I beg my friend's pardon for a moment. Mr. 
Bsident, I wish to re-state the position which at an early part of these 
iceedings we took upon the question of the order of proceeding. We 
intained, and maintain, that the questions of right raised in various 
ms, the first five questions of article YI, are distinct from, and are 
t)eaealt with in argument, distinct from the question raised in article 
1, which is the matter of regulations. I understand, however, from 
learned firiend that it would be a convenient thing for him to be 
>wed to continue his discussion and end his address to the Tribunal, 
I to cover in that address his views upon the question of regulations. 
> not, therefore, ask any opinion from the Tribunal as to whether 
t course ought or ought not to be permitted. I interpose no obsta- 

but I wish to intimate to the Tribunal that we do not recede from 
lK>8ition we took here, and we shall respectfully claim the right to 
ient complete, by my learned friends and myself, our argument upon 
question of right, and not mix up with that question of right the 
rely separate and distinct question embracing different considera- 
s which touch the matter of regulations. With that respectful 
'esentation of our views to the Tribunal, I do not further interpose, 
he President. We thank you. Sir Charles, for the views which 

take of the manner of proceeding. The Tribunal have agreed that 
Y would allow the counsel of either party to proceed in their argu- 
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merit, according to their own convenience. We have merely asked 
counsel in the proceeding here as much as they would deem it possil 
to treat separately in two distinct parts of their argument the lej 
questions which are enumerated in article VI of the Treaty, and t^ 
question of regulations which is alluded to in article VII. This, 
notice, Mr. Carter is prepared to do. He has* been dealing until ne e » w 
with the legal questions, and I think he is coming now to the poin 
which are referred to in article VII. Consequently that is quite accor- 
ing to what we ask you to do, and we are much obliged to you that y< 
do it. The counsel for Great Britain ask for no opinion on the pa 
of the Tribunal and consequently the counsel for Great Britain will 
free to treat the matter according to their own convenience, either se] 
rately in two distinct arguments, or else in the same way as Mr. C ait^—se r 
has dealt with it. I conceive that with the agreement of all jiirti iBlu 
Mr. Carter is free to continue his argument as he intended. 

Mr. Justice Harlan. If the President means to say for the Tribmr — }al 
that there is a recognized right of counsel to make two arguments, firs^^^t, 
on the five questions named in article 6, and after that, at some fnt i- — ir e 
time, to claim a right to enter into a distinct argument as to regc^i^^la- 
tions, I do not concur in that view. And I do not understand that ^tibe 
Tribunal have so decided. I do not think we need to retire to consicSer 
that I make these observations so that it will not hereafter be B^^id 
that the right is reserved to cut this argument in two and to have fc^T iis 
Tribunal make an intimation as to our conclusions ux)on the first t^ve 
points in article VI and thereby inform the public of our conclusi^ODS 
upon those points before we take up the subject of regulations. H do 
not wish to be understood as concurring in that view. 

Lord Hannen. That is a different question. We have not expres^^sed 
any opinion, or attempted to come to a conclusion upon that point otfc»er- 
wise than is indicated by Mr. Justice Harlan. I regret that there i ^ a 
difference between us as to what was agreed upon; but perhaps we ^C3an 
consider that at our adjournment. 

Mr. Justice Harlan. I do not understand that there is any dif^"&r- 
ence between us as to what we have decided. We did agree t>^*t 
counsel should proceed in their argument as they should deem pro':B>er 
covering these questions. 

But I understood the President a moment or two ago to say that ^^e 
Tribunal had decided, or were to be understood as having decided, t^^^^ 
the counsel for the British Government could proceed with his af^*^* 
ment on the main questions according to his own pleasure, and, at sc^'^® 
ftiture time, after an intimation of our opinion upon the first five poi* '^» 
make an argument upon the subject of regulations. I understood c<^*^" 
sel at an early stage of our proceedings to say that he would cl^*^^ 
those rights. I only intervene now to say that I have not underst^^*^ 
that the Tribunal have decided any such thing, or that we have c^-^^^" 
sidered that matter. ^ 1^ 

The President. I believe that the counsel for Great Britain do *^£^ 
now ask us to deliver any sort of opinion after they have treated '^^^t 
legal points. I merely understood that they ask to be allowed ^^^1^^ 
several of them might speak and argue upon the legal points and, *^^^^ 
that, resume the argument about the regulations. Tliat is a mere °^*^^ii 
ter of division of work between themselves. One of them will be^^"^ 
speaking about legal points; another will continue about legal pol^* 
and then afterwards resume the argument with reference to the n 
lations. 
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Sir Charles Russell. If I may with propriety interpose, there is 
reason why I should not explicitly state what we mean. What we 
is this: That my learned friends and myself propose to submit a 
complete argument, dealing with one subject, and one subject only, 
cLi8t;inct and separate in its character and to which legal considerations 
alo:iie apply; that having presented that argument, unmixed and uncon- 
ftiscd with any other on a different subject, we shall then, at what ever 
mc>ment is convenient to the Tribunal, proceed, may be iumiediately, to 
discuss the question of regulations; but that we shall present two 
surgiiments separately. 

Hiord Hannen. You will not call upon us to give a decision upon the 
fi'v^e points before your argument upon the question of regulations) 

Sir Charles Kussell. Ko, my Lord, I have not suggested that 
at; a.11. 

Ijord Hannen. That is the only question upon which it is supposed 
ttiore is a difference betw^een us, and that will, of course, disappear in 
vi^v of your explanation. 

Sir Charles Russell. I ought to state, perhaps, that I mentioned 
this to my learned friend, Mr. Phelps, as a course which might obviate 
tt^^ necessity of the Tribunal being called upon to make any decision 
^tXJn a legal point as to which there might, or might not, be diflbreuccs 
of opinion amongst the lYibunal; and I think my learned friend will 
®^y that he recognised my suggestion a« a reasonable one. 

lUr. Phelps. Yes; the course suggested by Sir Charles Eussell will 
^>© quite acceptable to us. The only point of difference at the outset 
'^BiS that suggested whether the Tribunal was called upon to express a 
decision, or an opinion, upon the i>revious points before hearing the 
*i*gunientin respect to the regulations; but as counsel on both sides 
^^derstand it now, that claim will not be made; and we do not object 
^ti all to^the course of the argument proposed by my learned friend on 
^lie other side. 

^ Justice Harlan. Of course what I state shows that I made no criti- 
cism of that arrangement at all. I only understood the observation of 
*»li« President to go beyond that. That is why I made any remark. 

The President. I merely say that counsel for Great Britain will be 
™^e to argue their case as they like, and divide their work between 
^li^mselves as they like. The Tribunal have agreed in leaving all liberty 
^^ counsel for either party to argue their case as they like, and the Tri- 
^^xnal not to make any decision until the whole argument of the case 
*^^ been gone through by both parties. 

^^^ I think we have now come to an agreement ajid we are ready to have 
^^^x. Carter proceed. 

Mt. Carter. The subject, Mr. President, which is now to engage my 

'tention is that which, in a certain contingency contemplated by the 



r^^aty, has reference to the framing of regulations, to be concurred in 
^y Great Britain, for the preservation of the seals. I think I have sev- 
^^^1 times observed in the course of my argument that, however the 
^o nations may have differed upon what may be called questions of 
^ ^ht, and however wide their differences may have been upon those 
^^e^tions, there is one i)oint upon which they were agreed at the out- 
^t, and upon which they have been at all times since apparently agreed, 
^^d upon which I hope they will continue to be agreed until the argu- 



^^^Ut of this controversy is disposed of; and that is, the necessity upon 
^*\ grounds and in the interest of all nations that this useful race of 
v^^tnals should not be exterminated, but should be preserved, and its 
^^Uefits and blessings be made available perpetually lot Wi^u^^ oil xaa^iv- 
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kind. It will be seen that the treaty itself possesses two prince! ^a/ 
aspects. One of them calls upon this Tribunal to determine certz^in 
questions aliecting assertions of right upon the part of the Uni <»d 
States, which questions, were they decided in favor of the Ubi*:^ 
States, would, or might, presumably, confer upon that nation the ri^^hfc 
to exercise this power of protection, and render any further consides^ na- 
tion of the question of protection needless. The next feature of ^:^he 
treaty is tliat, if those questions should be determined adversely ^ 
the United States, so that that Government would not have the po^^^cr 
itself to take measures for the i^reservation of the seals, then the X— *ri- 
bunal should consider what measures the two nations should take e^:^^- 
jointly with each other to that end. 

There is, or may be, a question as to the interpretation of article V^H 
of the Treaty, which I will now read : 

If the determination of the foregoing questions as to the exclusive jurisdictiocm. of 
the United States shall leave the subject in such position that the concurrence^ of 
Great Britain is necessary to the establishment ot Regulations for the proper y^jwo- 
toction and preservation of the fur-seal in, or habitually resorting to, tlie Bchring 
Sea, the Arbitrators shall then determine what concurrent Regulations outside "tsho 
jurisdictional limits of the respective Governments are necessary, and over wtoat 
waters such Regulations should extend, and to aid them in that det-ermi nation "t^he 
report of a Joint Commission to be appointed by the respective Governments sIj^W 
be hiid before them, with such other evidence as either Government may submit. 

The High Contracting Parties furthermore agree to cooperate in securing the a4i.l1®- 
sion of others Powers to such Regulations. 

The Ian guapfe which is used in the be^nningof this article is **I^ 
the determination of the foregoing questions as to the exclusive jur'i^' 
diction of tlie United States". There are five foregoing questions gm^ 
all the five seem to be embraced by that language. And yet when ^^^ 
look to the last of those live questions, we find it to be, " Has the Uniti«<i 
States any right, and if so, what right, of protection or property in ^li^ 
fur-seals freciueiiting the islands of the United States in Behring S^ 
when such seals are found outside the ordinary three-mile limit!" Tl*^^ 
does not appear, on its face, to be a question relating to the exclu^^"^ 
jvrisdiction of the United States, and therefore it would not, on its ^J^**^^' 
appear to be properly described by the language with which the seve*^*'*^ 
article begins. 

My own impression is that that fifth question is regarded by -tto*® 
seventh article of the treaty, as a question relating to the exclu^^^ 
jurisdiction of the United States, using that word ''' jurisdiction " in ^^^ 
sense in which it is so often used, in the sense of power. In other wo:] 



the Treaty regards the. question, whether the United States has _ 
exclusive property interest in the seal herd, and an exclusive righ** ^ 
protect them upon tlie high seas, as a question of jurisdiction on ^\.o. 
high seas; proceeding upon the view that if the United States has ^*^^. 
exclusive property in them, or a property in this industry which jtx^ . 
fies them in exercising a right of protection, that it has the exclu^^^, 
right of protection upon the high seas, and that that is properly ©no^^,^ 
styled a question of ** jurisdiction". I myself incline to that inter l>^^ 
tation, but as I have already said in a former part of my argumen.^^^ . 
is not necessary to go into any nice interpretation of the languag"^ \^ 
that particular; for whichever interpretation we adopt, the same r©^"*^ 
is practically reached. rr^ji^ 

1 say it is of no practical consequence which view is adopted, r-*^ 
same result will follow, whatever answer is given to this questioi*^ ^^ 
interpretation; for all the five questions are to be determined hef^^^^ 
the Tribunal is called upon to consider the question of regulations; ^'^^ 
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;lie disposition to be made of that question depends upon the condition 
n which the subject is left after the decision of the ^t?« questions. For 
nstance, if we proceed upon the view that the language referred to 
■elates to the first four questions only, and those should be decided 
&g:aiu8t the United States, it will be necessary for the Tribunal to con- 
sider what regulations are necessary; but, should the decision of the 
ifth question be at the same time in favor of the United States, the 
conclusion upon such consideration might be that no regulations were 
i» /act necessary. Such would perhaps be the conclusion if the 
Fribunal should be of the opinion that the possession of a property 
interest would give the United States the power to protect it by the 
employment of force upon the high seas; but if the Tribunal should 
tiold, contrary to my argument, that the possession of that interest 
tvould not give the right to employ force to prevent pelagic sealing, 
iben concurrent regulations would become necessary. 

On the other hand, if the language referred to be taken to include 
^ of the five questions, the fifth question being regarded as one relat- 
ng to jurisdiction in the sense which I have indicated, the subject will 
>« left in stu^h a condition that the concurrence of Great Britain in 
regulations will be necessary, provided the Tribunal* should be of opin- 
oii either that the United States had no property interest, or that such 
xjterest gave no right to emi)loy force in its protection. 

Therefore I shall not engage in any further discussion of this ques- 
taon of interpretation. It is practically of no consequence. 

What shall be the regulations for the preservation of the seals t I 
mast now assume the subject to be left in such a condition that it is 
accessary that regulations of this character should be contrivedt What 
awe their requirements? There are two qualifications mentioned in the 
fi'eaty, and two only. In the first place, they must be regulations 
operative outride of the jurisdictional limits of the two Governments, 
lu other words, the field of their operation is to be on the high seas 
alone. 

That is one condition. The only other description that we have of 
them is, that they shall be such as are necessary for the preservation of 
tbe seals. Fitness for the accomplishment of that end is the require- 
inent, and that is an absolute requirement of these regulations. But 
i^gbt there I am met by some intimations, in the Case and in the printed 
-Argument on the part of Great Britain, that a somewhat different inter- 
pretation may be set up, and that some limitations will be sought to be 
Jjnposed upon the regulations which may be recommended by this Tri- 
l>UuaL In the first place, it is intimated that they must be regulations 
^Conditioned upon the consent of other nations than Great Britain and 
fte United States, and not operative until the consent of the other 
[H>wer8 shall be obtained. I am not exactly certain, but I gather from 
^hat is contained in the Case and the printed Argument on the part of 
^reat Britain, that that ground may be taken. It cannot be maintained. 
. In the first place, it is not expressed in the Treaty. J^o such limita- 
•ion is expressed there; and the omission to express it is in itself 
significant, because the subject of the consent of other powers is 
f^entioned, and there is an engagement at the close of the article, as 
ollows: " The High Contracting Parties furthermore agree to cooper- 
He in securing the adhesion of other powers to such regulations.*^ 
That language of itself excludes any implication that the operation of 
ttie regulations is to be conditioned upon the assent of other i>owers. 
It assumes that they are to be in operation ; and that it will be a matter 
of atility, of convenience, that the assent of other powers shaU be 



262 OHAL ARGUMENT OP JAMES C. CARTER, ESQ. 

gained to them ; and the parties engage to take all measures wit^f 
their power to gain that assent. 

I say therefore, that not only is it not expressed in the treaty, tl^ 
the regulations shall be thus conditional, but that we cannot imply ' 
and that the contrary is indeed suggested, if not absolutely requir^^ 
by the terms of the article itself. 

Senator Morgan. Mr. Carter, if the award of this Tribunal is to 
merely tentative and not binding upon the parties that have submitt- - 
this case to the decision of these Arbitrators, why are we sitting het^ 
We are not diplomatists; we are not advising counsel or the particuB 
friends of either Government. 

Mr. Carter. That is one view, and a very proper and imports^ 
one, having the same tendency as the view that I am now submittia 
to the Tribunal. 

Senator Morgan. I do not hesitate to say on my x>art that if tK 
award is to be accepted by the respective governments, or rejected, 
their pleasure, and is not to be an award in full force from the timo 
is recorded and delivered here, I will withdraw from this Tribunal. 

Mr. Carter. I do not understand that there is any suggestion fr^ 
any quarter that the award of this Tribunal is to be accepted 
rejected at the pleasure of the parties; but it may be argued that bl 
Tribunal may make the regulations which it suggests conditional i 
their operation upon the assent of other powers. It is that suppos 
position I am speaking to. I am sure the ground is not taken that t, 
award of this Tribunal may be accepted or rejected at the pleasure 
the parties. The contrary I have reason to know is conceded uj^ 
both sides and maintained on both sides. 

The President. Of course, Mr. Carter, when you speak of otli 
powers, you mean other powers than Great Britain and the Unit 
States? 

Mr. Carter. Yes. There is further evidence derived from the c< 
respondence which preceded the Treaty that it is subject to no so. 
interpretation as that. After the Treaty had been reduced substsa 
tially to the form in which it now stands, but before it was signed 
the parties, although its phraseology was understood to be complete 
suggestion came from Lord Salisbury that the award of the TribtH 
upon the subject of regulations should be made conditional upon ^ 
consent of other powers. That suggestion will be found at page -^ 
of volume I of the Appendix to the Case of the United States i' 
note from Sir Julian Pauucefote to Mr. Blaine. He says: 

British Legation, Washington, November 28, 18^^ 

Sir: I informed the Marquis of Salisbury of our proposal to sign the text o^ 
Hevcn articles to be inserted in the Behring Sea Arbitration agreement and o^ 
Joint Commission article, as settled in tbe diplomatic correspondence, in ord^^ 
record the progress made np to the present time in the negotiation. 

Lord Salisbury entirely approves of that proposal, but he has instructed me, b^^ 
signing, to address a note to you for the purpose of obviating any doubts w^ 
might hereafter arise as to the meaning and effect of article 6, which- is as foUo^^' 

(The Arbitrators will remember that the present article 7 stood o^ 
inally as article 6.) 

If the determination of the foregoing questions as to the exclusive juri8dicti^>^ 
the United States shall leave the subject in such position that the concurren.*^ 
Great Britain is necessary to the establishment of regulations for the proper pro 
tion and the preservation of the fur-seal in or habitually resorting to the Bel»* 
Sea, the Arbitrators shall then determine what concurrent regulations outside 
Jurisdictional limits of the respective governments are necessary, and over '^' 
waters such regulations should extend ; and, to aid them in that determinatioD^ 
report of the joint conmiission to be appointed by the respective governments ^ 
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be laid before them, ¥ntli nach other evidence as either Qovernment may snbniit. 
The contracting powers fnrtbermore agree to cooperate in securing the adhesion of 
other powers to such regulations. 

Lord Salisbury desires to make the following two reservations on the 
above article: 

His lordship understands, first, that the necessity of any regulations is left to the 
Arbitrators, as well as the nature of those regulations, if the necessity is in their 
jndgment proved: secondly, that the regulations will not become obligatory on 
Great Britain ana the United States until they have been accepted by the other 
maritime powers. Otherwise, as his lordship observes, the two Governments would 
be eimply handing over to others the right of exterminating the seals. 

I have no doubt that yon will have no difficulty in concurring in the above reser- 
vations, and subject thereto I shall be prepared to sign the articles as proposed. 
1 have, etc., 

Julian Paunckfote. 

A copy of that note was famished to Mr. Blaine, and his answer is 

found on the following page, 340: 

Dkpartment of State, Washington, Navemher t7, 1891, 

Sir: In the early part of last week yon furnished the exact points which had 
heen agreed upon for arbitration in the matter of the Behring Sea negotiation. Yon 
called later and corrected the language which introduced the agreement. In fact, the 
two copies fraiae<l were taken entirely from your minutes. It was done with a view 
that you and I should sign them, and thus authenticate the points for the Arbitra- 
tors to consider. 

Yon inform me now that Lord Salisbury asks to make two reservations in the 
sixth article. His first reservation is that '' the necessity of any regulation is left 
to the Arbitrators, as well as the nature of those regulations if the necessity is 
iiJ their judgment proved.'' 

What reason has Lord Salisbury for altering the text of the article to which he 
l^a<l agreed f It is to be presumed that if regulations are needed they will be made. 
If they are not needed the arbitrators will not make thera. The agreement leaves 
the arbitrators free npbn that point. The first reservation, therefore, has no special 
JJieaning. 

The second reservation which Lord Salisbury makes is that ''the regnlations shall 
Aot become obligatory on Great Britain and the United States until they have been 
accepted by the other maritime powers." Does Lord Salisbury mean that the United 
§^/tte8 and Great Britian shall refrain from taking seals until every maritime power 
Joins in the regnlations f Or does he mean that sealing shall be resumed the 1st of 
°^^J next and that we shall proceed as before the Arbitration nntil the regulations 
**ave been accepted by the other "maritime powers!" 

"Maritime powers" may mean one thing or another. Lord Salisbury did not say 

2^e principal maritime powers. France, Spain, Portugal, Italy, Austria, Turkey, 

^'issia, Germany, Sweden, Holland, Belgium, are all maritime power^ in the sense 

^at they maintain a navy, great or small. In like manner, Brazil, the Argentine 

Confederation, Chile, Peru, Mexico, and Japnn are maritime powers. It would 

^nire a long time, three years at least, to get the assent of all these powers. Mr. 

^^yard, on the 19tn of Angust, 1887, addressed Great Britain, Germany, France, 

"^iissia, Sweden and Norway, and Japan with a view to securing some regnlations in 

?'^^rd to the seal in Behring Sea. France, Japan, and Russia replied with languid 

J^^difference. Great Britain never replied in writing. Germany did not reply at all. 

^^eden and Norway said the matter was of no interest to them. Thus it will be 

^^in. Snch a proposition will postpone the matter indefinitely. 

The President regards Lord Salisbury's second reservation, therefore, as a material 
phange in the terms of the arbitration agreed upon by this Government ; and he 
'^Btracts me to say that he does not feel willing to take it into consideration. He 
^heres to every point of agreement which has been made between the two powers, 
^<KM>rding to the text which you furnished. He will regret if Lord Salisbury shall 
^'^^ist on a substantially new agreement. He sees no objection to submitting the 
^^reement to the principal maritime powers for their assent, but he can not agree 
^K ^' ^^^^^ Britain and the United States shall make their adjustment dependent on 
^be action of third parties who have no direct interest in the seal fisheries, or that 
^e settlement shall be postponed until those third parties see fit to act. 
I have, etc., 

James G. Blaikk. 

Lord Salisbury was not quite satisfied with that answer; and another 
*^tter, or other letters, were written in reference to it, and responses 
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gained to them; and the parties engage to take / ^ of Mr. Blaine, 
their power to gain that assent. / ^^tich alteration of 

I say therefore, that not only is it not expr , ' j part of the United 
the regulations shall be thus conditional, b'' - ' x adopted the text of 
and that the contrary is indeed suggested' aopted the views of Mr. 
by the terms of the article itself. / of the treaty as it stood 

Senator Morgan. Mr. Carter, if th ,/ Julian to Mr. Blaine: 
merely tentative and not binding u'- ^^ WoMhington, Deomler 17, im. 

this case to the decision of these .onveyed to the Marquis of Salisbury 

We are not diplomatists; we a** * ohe*14th instant respecting the sixth 

friends of either Government* -won agreement, and that I have received 

Mr. Carter. That is O^ .,,ng^t^®?SV difficulties incident to telegraphic 
one, having the same t^ ^r/ectly understood bv the President. He consented, 
to the Tribunal. yilfer for the present all further discussion as to what 

Senator MoRG-AN <^^ ^^oM. follow in the event of the regulations prescrihed 

award 

their 

is recorded an". : ;^ 

Mr. CART" V >*^ ^' c^^on which was embodied in my note of the 11th instant, lis 
arwr nnarf V ^ .*f*''lirv»tion, as the President seems to think, nor was any such 
nuy qudi r ;;p^5' ^ion would not be valid unless assented to by the other side, 
rejectee ^:: 'H^fS^Zi asked for. Lord Salisbury entirely agrees with the Presideat 
Tribur ..-^i^lo any point being submitted to the Arbitrators which is not 
their J''^,*'f^ti^ggteement; and, in conclusion, his lordship authorizes me to sign 
nos' -^^^^ ?S>« Arbitration agreement, as proposed, at the close of your n<rt» 
^ '"fJ^f^ ^hMerer yon may be wiUing to do so. 

r ri^v4>^-' JuuAN Paunckfote. 

y "^^'Je that puts that question at rest. 

Of^axni^^^ KussELL. The view of the Government of Great 
5'f. ^\fid the point which we intend to support is in the letter 01 
jfri^^l^j^ of December, 1891. 

^^^ C/ABTBR. Would you like to have that read! 
^^' CHARLES EussELL. Yes, if you kindly would. It is in the 
^U paragraph on page 344. 
^^r. Carter. The letter is short. It is from Sir Julian to ^^• 

British Legation, Washingtonf December 11, 189^' 

Sib: I have the honor to inform you that I tele^aphed to the Marquis of Sali9^^3 
the Bubstunco of yoar note of yesterday respecting the sixth article of the prop**^, 
jjebring Sea Arbitration agreement, and that I have received a reply from his 1^ j' 
^ip to the following effect: In view of the strong opinion of the President, rei*^^ 
ftted in yonr note ol yesterday, that the danger apprehended by Lord Salisbury, ^T\^ 
explained in my note of the 8th instant, is too remote to justify the delay ^^Ji^; 
might be incurred by guarding against it now, his lordship wiU yield to tJhe P^*^ 
dent's appeal and not press for further discussion at this stage. -• 

Her Majesty's Government of course retain the right of raising the point whef»^^ 
question of framing the regulations comes before the Arbitrators, and it is nt** 
stood that the latter will hav« full discretion in the matter, and may attach ^ 
conditions to the regulations as they may a priori judge to be necessary and jii^ 
the two powers, in view of the difficulty pointed out. 

With the above observations Lord Salisbury has authorized me to sign the t» 
the seven articles and of the Joint Commission article referred to in my note o€ 
23d nltimo, and it will give me much pleasure to wait upon you at the State De^ 
ment for that purpose at any time you may appoint. ^^ 

1 have, etc., Julian Paunckfo**^^^ 

Mr. Justice Harlan. Will you read the letter which is below t>l^ 
which is in reply to the note of the 11th. 
Mr. Oabter. Yes. This is the letter of Mr. Blaine to Sir Juliar* ^ 



^ 
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Depautmknt o» Statk, Wa^thingiony December 14, 1891, 

Sik: I have the honor to advise yon that I snbmitted your note of the 11th instant 
l^e President. After mature deliberation he has instructed me to say that he 
objects to Lord Salisbury's making any reservation at all, and that he can not yield 
-feo iiim the right to appeal to the Arbitrators to decide any point not embraced in the 
axtlcles of Arbitration. The President does not admit that Lord Salisbury can 
reserve the right in any way to affect the decision of the Arbitrators. We under- 
Blittnd that the Arbitration is to proceed on the seven points which are contained in 
'tlie articles which you and I certify were the very points agreed upon by the two 
Governments. 

"For Lord Salisbury to claim the right to submit this new point to the Arbitrators 
is to entirely change the Arbitration. The President might in like manner submit 
several questions to the Arbitrators, and thus enlarge the subject to such an extent 
t^liat it would not be the same arbitration to which we have agreed. The President 
daims the right to have the seven points arbitrated and respectfully insists that 
I^iord Salisbury shall not change their moaning in any particular. The matters to be 
fi^rbitrated must be distinctly understood before the Arbitrators are chosen. And 
After au arbitration is agreed to neither of the parties can enlarge or contract its 
soope. 

I am prepared now, as I have been heretofore, to sign the articles of agreement 
^w-itliout any reservation whatever, and for that purpose I shall be glad to have you 
caU at the btate Department on Wednesday the 16th instant, at 11 o'clock a. m. 
I have, etc., 

Jamks G. Blaine. 

The President. Mr. Carter, how would yoa construe the seven 
pointa that were referred to in this letter? 

^ Mr. Cartes. Do you mean this phrase, ''The President claims the 
^ICht to have the seven points arbitrated'', etc. 

The President. Yes. 1 suppose it means the five regulations and 
tlie joint commission article. 

Mr. Carter. Yes. 

The President. You have no particular construction of thatt There 
'^ere six articles in the original treaty. 

Mr. Phelps. Theseventh is the question of damages. 

Mr. Carter. Yes; the seventh is the question of damages. The 
letters I have read seem to put this matter at rest; for the letter of Sir 
•Julian of December 17th acquiesces in the view of Mr. Blaine, in his 
letter of the 14th, which I have just read. It was evidently regarded 
^y both sides that this seventh article of the treaty, upon its face, upon 
^ just interpretation of the language embraced by it, did not contem- 
plate that the regulations should be conditioned upon the acquiescence 
^f other powers. 

It was upon that assumption that Lord Salisbury wished to have an 
Understanding tacked on to it to the efl'ect that they should be so con- 
ditioned. That was refused. He then wished to reserve the right to 
^rgue before the Arbitrators that the regulations should be so condi- 
tioned. Even that is objected to; and the treaty is eventually signed 
^pon the assumption, agreed to by both sides, that it must be executed 
According to its language, without any addition or any reservation or 
^uy right other than what appears upon the face of it. 

If it were a question whether it was expedient that the regulations 
should be conditioned upon the assent of other powers, it should be 
Pi'omptly decided in the negative. Such a condition would be fatal to 
^he main object. Every one must see the possibility — the probability 
^Ven— that some power might be induced to withhold its assent; and 
^ven if no country should finally withhold its assent, how long would 
^t take before the assent of all was obtained! We know the delays 
^Ucident to diplomatic negotiations; and there would be no good reason 
^ suppose that this universal assent could be obtained in less than 
three or five years; and in that time the seals would be gone. There- 
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fore, any regulations upon the subject of preserving the seals wbich^. 
will have any efficiency to that end must be regulations immediately^ 
operative so far as the two Governments are concerned. 

And practically no difficulty will arise if that view is acted upoi 
If pelagic sealing is prohibited by Great Britain and the United State^ 
no vessel under either of their flags can make its appearance upon tl 
seas for that purpose; and I venture to say that no other nation in tl 
world, after regulations of that character framed by a Tribunal such ^ 
this, would allow its flag to be used for any such purpose. The pub^ ^-^ 
sentiment of mankind, authoritatively declared, by a tribunal of t^^y^ 
character, composed of representatives selected from different natic^^-}^ 
would be everywhere respected. There is no good reason to supp^r^^g' 
that there would be an attempt to violate it from any quarter; an^/^ 
there were any, it would be one which could be, upon very Arm grouxi^/^ 
resisted, and the violations would not be frequently repeated, ^o I 
conclude that there is no such limitation to be put uxK)n the regulatioos 
which are to be recommended by the Arbitrators. 

There is another point in which it is intimated in the Argument on 
the part of Great Britain that these regulations should be limited. 
That is that the treaty should be so interpreted as to mean that what 
ever regulations are recommended by the Tribunal shall be applicable 
to Bering Sea only, and not to the North Pacific Ocean. I do not 
know whether that will be persisted in. It may be. The ground sug- 
gested is that the whole subject of original controversy was the author- 
ity which the United States claimed it could exercise in Bering Sea; 
that it did not claim that it had the right to exercise jurisdictiouaDy 
where else, and that, the whole subject of controversy being thus con- 
fined to Bering Sea, the scope of the regulations should be in like 
manner limited, and should not pass those boundaries. I have to say 
that construction cannot be maintained. There is no such view as that i 
to be gathered from the face of the treaty itself; indeed, upon the face 
of the treaty, that view is rather to be rejected. 

The language seems to be rather industriously framed to exclude 
such a view as that. The regulations which are described are not to 
be regulations operative in Bering Sea, but the Arbitrators are w 
determine what concurrent regulations " outside the jurisdictional limits , 
of the respective Governments are necessary, and over what wateri , 
such regulations should extend." The whole question of the extent of ] 
the waters over which they were to go is left to the Arbitrators without 
any limitation whatever. 

This interpretation, therefore, if it is to be accepted at all, must cie 
accepted upon the ground that there is some implication which requir^ 
it. But are we to imply a limitation of that sort! Such a limitati^^^ 
would be inconsistent with the avowed purpose of both parties fco? 
the beginning of this controversy. This plan of regulating pel^'^*^ 
sealing through the instrumentality of an Arbitration was originally ^^ 
suggestion of Great Britain; and it was, at the beginning, coup*^ 
with a statement of the importance of the preservation of this racp ^ 
seals — the importance, not only to Great Britain, or to the IJui^f^ 
States, but to mankind. That was the ground upon which it was ob*^K' 
inally placed by Sir Julian Pauncefote; and at every stage of this ^P* 
troversy, it has been the avowal of those who represented Great Brit^" 
that it was her supreme desire that this race of seals should be P^ 
served and its extermination prevented. It would be, as it seemS w> 
me, an imputation upon the sincerity of Great Britain to say that ber 
real intention was to extend this protection only in Bering Sea^ *''" 
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tliat if the fact should appear that the race would be exterminated 
unless protection were extended to them in the North Pacific Ocean as 
xrell, Great Britain would, under those circumstances, be willing that 
tlie seals should be exterminated. Can it be imputed to Great Britain 
tliat she intended to preserve this race of seals only in ease it could be 
preserved by regulations operative upon Bering Seal What diflfer- 
eiice does it make where the regnlations should be operative t If the 
important point be that the seals should be preserved for the benefit of 
mankind, then they should be preserved by regulations extending over 
any seas where Great Britain and the United States can make them 
operative; and of course they can give them operation all over the 
■world so far as they themselves are concerned. 
The President. Outside the territorial waters. 
Mr. Garter. Yes. Of course not in the territorial waters, not in 
the three-mile limit. That is a limitation ; but outside of those terri- 
torial waters. If it turns out, in point of fact, that regulations opera- 
tive upon the North Pacific are necessary, I say, it would be imputing 
to Great Britain a piece of insincerity to say that, she did not intend 
or did not desire, to have the race of fur-seals preserved in such a case 
as that. If she is sincere in her intention to preserve the race of seals, 
she must desire that they shall be preserved by regulations which will 
be efficient to that end, whether they are operative in the Bering Sea 
alone, or whether they are operative in the North Pacific as well. 

But that there was any such notion as that entertained by the parties 
to the treaty is entirely inconsistent with their views as expressed in 
the diplomatic correspondence. I refer to the draft convention sub- 
njitted by Sir Julian Pauncefote, which will be found in Volume I, 
United States Appendix, page 311. The fifth article of that is as fol- 
lows: 

A commission of fonr experts (that is, a commission of experts should be api>ointed). 

Two nominated by eacn Government, and a chairman nominai:«d by the arbitra- 
tors, if appointed, and, if not, by the aforesaid commission, shall examine and report 
®ii the following question : 

What international arrangements, if any, between Great Britain and the United 
^^tes and Russia or any other power, are necessary for the purpose of preserving 
*^d fur-seal race in the northern Pacific Ocean from extermination f 

That is the first suggestion of a commission of experts — of a Tribunal, 
*o contrive measures for the preservation of the fur-seals. It comes 
^m Great Britain, and the suggestion is not of measures confined to 
Jeering Sea at all, but of measures operative upon the North Pacific 
pcean as well, and designed to protect not only the seals belonging to 
^he Pribilof Islands, but the seals of Bussia also. It is a suggestion 
^ a scheme for the protection of the fur-seal all over the North Pacific 
^cean. 

And Sir Julian Pauncefote also, at a later period, in a letter written 
^ the 11th of June, 1891, when the negotiations in relation to the 
^eaty were in progress, and had nearly been brought to a conclusion, 
^ys — I read from the third paragraph on page 315: 

^Nevertheless, in view of the urgency of the case, his Lordship — 

(His Lordship, of course, is Lord Salisbury.) 

?^ disposed to authorize me to sign the agreement in the precise terms formulated 
^ your note of June 9, provided the question of a joint commission be not left in 
^^tibt and that your Government will give an assurance in some form that she will 
^^iicur in a reference to a joint commission to ascertain what permanent measures 
J^J^ necessary for the preservation of the fur-seal species in tne Northern Pacific 
^^H5«an. 



^ 
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There again the Government of Great Britain is pressing the Gov- 
ernment of the United States to assent to its idea of the constitution 
of a commission for the purpose of making inquiries as to what pro- 
tective regulations shall be necessary to preserve the race of seals in 
the North Pacific Ocean, no matter where they belong. 

Mr. Wharton's answer to this was written the same day: 

Department of Statk, Wtuhington, June llf 189t. 

Sir: I have the honor to acknowledge the receipt of your note of today's date, 
and in reply I am directed by the President to say that the Government of the United 
States, recognizing the fact that fall and adequate measures for the protection of 
seal life should eoibrace the whole of Behring Sea and portions of the North Pacific 
Ocean, will have no hesitancy in agreeing, in connection with Her Majesty^sGoTern- 
ment, to the appointment of a joint commission to ascertain what permanent meas- 
ures are necessary for the preservation of the seal species in the waters referred to, 
such an agreement to be signed simultaneously with the convention for arbitration, 
and to be without prejudice to the questions to be submitted to the arbitrators. 

There is the first direct and explicit assent of the CTnited 8tates given 
to the project of the constitution of a joint commission for the purpose 
of ascertaining what regulations are necessary; and that assent con- 
tains the explicit statement that the measures were supposed to be 
necessary not only in Bering Sea, but in the North Pacific. 

On the 15th of January, 1892, which was after the articles of the 
Treaty had been drawn up and signed — I am now reading from the 
Eeport of the British Commissioners, page 7. It was signed by the 
parties in December. 

The President. I think not. "Ratification advised by Senate 
March 29th: ratified by the President April 22nd: and ratifications 
exchanged May 7th.'' 

Mr. Justice Harlan. Mr. Carter means that the former articles which ^ 
went into the Treaty, and the articles about the Commission were 
signed the 18 th of December. 

Mr. Carter. The two agreements signed by the diplomatic repre- 
sentatives of the parties, namely, the agreement for the arbitration, 
and the agreement for the appointment of the joint Commission, wer® 
signed December 18th, and you will remember that the Commissionet^ 
were actually appointed before the Treaty was finally ratified. Lof^ 
Salisbury on the 15th of January, 1892, addresses a letter of instrti^' 
tions to the British Commissioners. I read from about the middle* ^^ 
that letter. It is the second enclosure referred to in the prelimina*^^ 
part of the report: 

Yoa will observe that it is intended that the Report of the Joint Commissions^ 
shall embrace recommendations as to all measures that should be adopted for t> , 
preservation of seal life. For this purpose, it will be necessary to consider wb^^J 
Herniations may seem advisable, whether within the jurisdictional limits of tr 
United states and Canada, or outside those limits. The Regulations which the Co:r 
missioners may recommend for adoption within the respective jurisdictions of t 
two countries will, of course, be matter for the consideration of the respecti 
Governments, while the Regulations affecting waters outside the territorial limi 
will have to be considered under clause 6 of the Arbitration Agreement in the eve^^ 
of a decision being given by the Arbitrators against the claim of exclusive jurisdi 
tion put forward on behalf of the United States. 

The Report is to be presented in the first instance to the two Governments f^ 
their consideration, and is subsequently to be laid by those Governments before tl^ 
Arbitrators to tissist them in determining the more restricted question as to whai^ 
if any, Regulations are essential for the protection of the fur-bearing seals outsid^ 
the territorial jurisdiction of the two countries. 

Senator Morgan. Mr. Carter, have you that clause 6 before yont 

Mr. Carter. Of the Treaty! 

Senator Morgan. !No; it does not say the Treaty, as I understand 
It 28 one of those agreements* I wanted to know whether clause C- 
mentioned in that letter was ideut\ca\ ^VWi ^\a.u%<6l q1 \Si<6 Treaty t 
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Hfr. Carter. Oh yes; it was substantially identical with the clause 
entioned in the Treaty. 

Senator Morgan. Is it known at whose instance that sixth clause 
as made article VII of the Treaty? 

Mr. Carter. When they came to put the agreement for the arbitra- 
on and the agreement for the appointment of the joint commission 
ito one documebt, which is the Treaty, then it became necessary to 
lake that change. The consolidation of the two instruments made 
hat change necessary, as I suppose. 

Mr. Foster. The first five questions are in article VI of the Treaty, 
kud the matter of regulations, following, became article VII. 

The President. General Foster, perhaps you can tell us. There 
iras a remodeling of the Treaty after this 18th of December, I supposed 

Mr. Foster. When the negotiators came to complete the Treaty, 
tbey consolidated these two agreements ; and in numbering the articles, 
the first five questions became article VI of the Treaty, and the agree- 
ment concerning regulations, following, became article VII of the 
Treaty. It was simply an enumeration of the articles of the Treaty, 
and that had become Article VII. 

The President. That was after December 18th f 

Mr. Foster. Yes. 

The President. But there was no substantial change in the text? 

Mr. Foster. There was no change whatever in the language, simply 
a change in the numbering of the articles. 

Mr. Carter. I have read from documents showing what the inter- 
pretation of Great Britain was in this particular. I now call attention 
to a document showing the interpretation of the United States, and 
that is in the appointment of the Commissioners under the Treaty, on 
page 311 of the Case of the United States. The Commissioners there 
refer to the letter of the Secretary of State appointing them : 

Sir: In your letter of July 10, 1891, received by us in San Francisco on the 16th, 
After referring to the diplomatic controversy pending between the United States and 
Great Britain in respect to the killing of fur-neals by British subjects and vessels, 
^ the causes which led up to this controversy, and to some of the propositions which 
^a<l at that date been mutually agreed upon, you inform us that the President has 
'^n pleased to appoint us to proceed to the Pribilof Islands and to make certain 
^Testigations of tlie facts relative to seal life with a view to ascertaiuiug what per- 
iianont measures are necessary for the preservation of the fur-seal in Behring Sea 
^xid the North Pacific Ocean. 

The Tribunal here took a recess.] 
On reassembling, Mr. Carter resumed his argument.] 
Mr. Cabteb. Another evidence, Mr. President, tending to show that 
»i the contemplation of the Treaty the regulations were not to be lim- 
ted to Bering Sea, is found in the change of form of the sixth 
inestion. As originally proposed it was in this language; I read from 
^ge 286 of the first volume of the Appendix to the United States 
^ase: 

Sixth. If the determination of the foregoing questions shall leave the subject in 
>^ch position that the concurrence of Great Britain is necessary in prescribing regn- 
^tions for the killing of the fur seal in any part of the waters of Behring Sea, then 
^BhaU be further determined, etc., etc. 

Yon will observe there that the language of the regulation here pro- 
posed is: "killing of the fur-seals in any part of the waters of Bering 
Sea", giving some ground for a suggestion that the Regulations were 
^ be confined to Bering Sea; but, after the correspondence which I 
tave referred to, and in which it was indicated upon both sides that 
'^bere was a necessity that the Regulations should extend outside Be- 
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ring Sea, or that there might be a necessity for an extension outside o 
that Sea, the form of this Article w^as changed; and on page 319 of tb 
same volume will be found the statement of it in its changed form i 
the Kote from Mr. Wharton to Sir Julian Pauncefote (quoting): 

(6) If the determination of the foregoing questions as to the exclosive jurisdictif 
of the United States shall leave the subject in such position that the ooncorrence _ 
Great Britain is necessary to the establishment of regulations for the proper protes^s:^^ 
tiou and the preservation of the fur seal in, or habituaUy resorting to, the Behri^::::^--^ 
Sea, the arbitrators shall then determine, etc., etc. * 

The words, '^or habitually resorting to," are now introduced indic^^^ 
ing that the protection was to be extended to the seals resorting to 
Bering Sea, wherever such protection might be necessary; and t\m,^t 
was the form in which it was adopted. 

Now, in order to show that the Begnlations ought not to be limit::«(f 
to Bering Sea, but that they should be extended to the North Pacific, 
I x>oint to the Eeport of the British Commissioners. They think they 
should be operative on the PaciHc Ocean and not confined to Bering 
Sea. The suggestion upon pelagic sealing which they themselves pre- 
sent in their Keport and which is made part of the British Case is that 
it is necessary that the prohibitions shall apply not only to Bering 
Sea, but to the waters of the Pacific itself. 

And, touching that necessity, I may further allude to a letter 
addressed by a Mr. G. Hawkins to the Marquis of Salisbury on the 
19th of April, 1891 — volume 3, Appendix to the British Case, United 
States, No. 3 (1892), page 5. Mr. Hawkins says: 

In consequence of the negotiations being carried on between the United States 
Grovernnient and our own to bring about a satisfactory settlement of the Behring's 
8ca 8eal Fishery question, I beg to oU'er yon the foUowing facts, trusting they may 
be UBeful to you as emanating from one with a practical knowledge extending over 
a period of eighteen years. 

I also inclose herewith a cutting from the "Daily Chronicle" of the above date, 
which induces me to take this liberty, supposing the statement therein detailed to 
be correct. 

Since about the year 1885 we have received in this country large numbers of seal- 
skins known in the trade as north-west coast skins, the same having been taken in 
the open sea, and, from appearances that are unmistakable to the initiated, are 
exclusively the skins of female seals pregnant; these are aU shot, and I have been 
informed that for every skin recovered live or six are lost through sinking when 
struck by the shot; this wholesale slaughter of the females will, m a short time, 
bring about the extermination of the seal in that district if not arrested. 

That letter was referred by Lord Salisbury to the Canadian Govern- 
ment, and a Eeport was made to the Privy Council of that Government, 
which is found on page 75 of the same part of the British Appendix 

(reading) : 

** '^ 

Bep<trt of a Committee of the Honourable the Privy Council, approved hy hie Exoellemcy 

the Governor-General in Council on the £?th June, 1891, 

The Committee of the Privy Council have had under consideration certain papers 
from the Colonial Office on the subject of the seal fishery in Behring's Sea. 

The Minister of Marine and Fisheries, to whom the matter was referred, observes 
that Mr. Hawkins states ''since about the year 1885 we have received in this country 
(Kngland) large numbers of seal-skins, known in the trade as the north-west coast 
skins, the same having been taken in the open sea, and, from appearances that are 
unmistakable to the initiated, are exclusively the skins of female seals pregnant; 
these are all shot, and I have been informed that for every skin recovered fire or six 
are lost through sinking when struck by the shot. . ." 

Two paragraphs further down the Report proceeds (reading again): 

The Minister sub.wits that the testimony produced by Mr. Hawkins in this connec- 
tion is quite in accord with the information hitherto obtained, and is most valuable 
in support of the contention of Canada. It has been previously pointed out that 
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»Itiioiigh groat strefw had been placed by the United States Goyemment on the 
fft1Ie|j^ed necessity for prohibiting pelagic sealing in the Behring's Sea, yet no attempt 
ba^l ever been made by that Government for an arrangement to curtail similar opera- 
tions along the coast previous to the entry of seals into that sea. 

In an attempt to vindicate the methods of the lessees of the seal islands, Mr. Haw- 
kins proceeds: ''We, on the other hand, during my experience have had annually 
large numbers of seal-skius from Alaska, and also from the Copper Islands, which 
are killed by being clubbed on land, and are selected with judgment, being the skins 
of* yonng male seals : the older fighting or breeding males are spared.'' 

This is another presentation of th& case of the United States Govemment for the 

Srohibiting of every other character of sealing^ but that adopted by the lessees, so 
requently combated by your Excellency's advisers. While the Minister of Marine 
and Fisheries does not deem it necessary to dwell at any length upon the point, he 
^woald, in passing, invite attention to the fact that notwithstanding this statement, 
the United States Treasury agents now assert the contrary, and the Government of 
the United States appear to be acting on the Reports of their Agents. 

Omittiiig the next paragraph, I quote again: 

The Minister submits that whatever significance Mr. Hawkins' statement may have 
upon the abstract question of the protection of seal life in the Pacific waters, it can 
have but little, if any, on the controversy between Great Britain and the United 
States, as the evil complained of, even if as great as alleged, occurs outside the dis- 
puted area, as he himself implies in his reference to the '* north-west coast skins." 

Therefore, it appears from this Canadian evidence that a danger, and 

a principal danger to the seals, lies outside Bering Sea, and in the 

I ^orth Pacific. Now, I read to the same effect passages from the Report 

f of the British Commission which I have just referred to, page 22, sec- 

i lion 13d (qaoting) : 

If certain months should he discussed as a close time for sealing at sea, it hecomes 
I ioiportant to inquire which part of the season is most injurious to seal life in propor- 
tion to the numher of skins secured, and to this inquiry there can he hut the one 
Rply, that the most destructive part of the pelagic catch is that of the spring, dur- 
ing which time it includes a considerahle proportion of gravid females, then com- 
nieucing to travel on their way north to bring forth their young. It is on similar 
gronnda and at corresponding seasons that protection is usually accorded to animals 
<)f any kind, and, apart from the fact that these seals are killed upon the high seas, 
Uie Kame arguments apply to this as to other cases. 

That represents the most destructive part of the x>elagic catch to be 
in the spring, when gravid females are taken on their way north to the 
Islands. On page 23, section 145, the same Commissioners say : 

From the foregoing review of the various facts and circumstances of seal life in the 
^ortli Pacific, the following may he stated to be the governing conditions of proper 
protection and preservation : 

(a.) The facts show that some such protection is eminently desirable, especiaUy in 
^iow of farther expansions of the sealing industry. 

(&•) The domestic protection heretofore given to the fur-seal on the breeding islands 
OM at no time been whoUy satisfactory, either in conception or in execution, and 
^any of its methods have now become obsolete. 

(e.) Measures of protection to be eflective must include both the summer and win- 
^f homes, and the whole migration- ranges of the fur-seal, and control every place 
ADd all methods where or by which seals are taken or destroyed. 

Again, at section 155 and subdivision of that section, which is to be 
found on page 25 : 

. A close season to be provided, extending from the 15th September to the 1st May 
10 each year, during wnich all killing of seals shall be pronibited, with the addi- 
tional provision that no sealing- vessel shall enter Behring Sea before the 1st July in 
each year. 

So that we see that not only is there no gronnd for an interpretation 
of the Treaty limiting the Eeguiations to Bering Sea, but we have it 
ftHy recognized on the part of Great Britain that necessity reqidres 
such regulations iu the North Pacific a^ well 9^ in Bering Sea. 
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Having treated of the limitations sought to be imposed npon the Tri- 
bunal in respect to the contriving of Eegulations for the preservation 
of the seals, 1 come to the real problem. What is the problem before 
this body on this branch of the subject? It is to contrive such Begalar 
tions as are necessary for the preservation of the fur-seals. Whatever 
is necessary fo that end must be recommended, no matter what it % or 
where it is operative, or what, otherwise, may be its effect. Whatever 
measures are necessary must be adopted. It is not to be supposed that 
all taking of seals is to be prohibited, for that would be to deprive man- 
kind of the benefit of the animal. We must assume that the benefit is to 
be secured, and the taking be so regulated as to prevent extermination. 
Kow the solution of that problem requires a study of the nature and 
habits of the animal, the methods by which it is pursued and captared, 
the perils to which it is exposed, and the means which may best be 
adopted to protect it against those perils. These are the things to be j 
considered. But these are the very things which were taken into con- | 
sideration in the inquiry into the question of properly. I was obliged j 
to discuss them all when I was upon the question whether the United I 
States had a property in the seals ; and the conclusion reached was that 
it was necessary for the purpose of securing to mankind the benefit of j 
the animal, and at the same time preserving the species, to award to ] 
the United States, which had a situation and a territory giving it a 
natural control over the animal, the benefits of the right of proi)erty. 
Substantially the same problem now returns, though in an altered foriD; 
it is the same problem which human society has been engaged npoa 
from the dawn of civilization to the present day. How can the benefit 
of animals useful to man be secured, without destroying the stockl 
That, I say, is a problem upon which society had been engaged for cen- 
turies, and the solution has, in every instance been, to award the rights 
of property to those, if any there were, who had such a control ovci 
the animals as enabled them to secure and supply for the uses of m»^' 
kind the annual increase while at the same. time preserving the stod^ 
How else, can the problem be solved ! How can you preserve to m9^' 
kind a race of domestic animals, unless you award property to tho^ 
who have such a control over them that they can preserve or destr^^^ 
them at pleasure? The United States has such a control over the f*^ 
seal. He comes upon its soil; he remains there five or six mont>^ 
of the year; he subjects himself voluntarily to its power, so that 
can destroy him at once if it wishes. How can you preserve that 
except by inducing the nation having this control, and this power 
destruction to withhold the exercise of that power. And how can y 
induce men to withhold the exercise of such a power except by awa: 
ing them the benefits of the right of property? If you will allow 
them the reward of their abstinence; if you will induce them to exe^^ 
cise care, industry and self-denial, by assigning to those qualities the^ 
appropriate reward, then you can preserve the race. Otiierwise, th^ ^ 
preservation would be impossible. Therefore, I say that the probler^ 
of contriving Regulations is the same as that which arises in consi<^ - 
eriug the question of property. But the question of property is deemec^ 
for the purposes of our present argument, to be decided adverseC^ 
to the United States. That, however, does not change the natut^ 
of the problem at all. If the United States has no property rigk:' 
which will enable it to preserve the animal, there must be RegulatiorT^ 
agreed on by all Goyernments, having an effect tantamount to that c^ 
a property right. Yon must permit the United States to take tl^--- 
increase of the Qruimal, and prevent, by Kegulations, all other nation-^ 
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om interfering with the animal at all. There is no other way. You 
lOSt contrive BegulatioDS which will bring abont the same resnlt-s as 
oald flow firom the institution of property. 

Senator Morgan. Do you regard the words <' protection" and 
preservation " in the seventh Article of the Treaty as being strictly 
^onymoust 

Mr. Cabteb. "Proper protection and preservation;" — I think those 
wo words are, if not absolntely synonymous, very nearly^ so. They 
ere employed in order to more fuUy cover the notion that these seals 
ere to be preserved by being protected. 

We cannotf in this inquiry, lose sight for an instant of what the laws 
f nature are : they are the very object of our inquiry. These seals are 
abject to the operation of the laws of nature. Their increase and 
beir decrease follow those laws with a rigid obedience; and in order 
3 contrive measures which will insure the preservation of these 
nimals we must study and ascertain these laws, and, having ascer- 
ained them, implicitly obey them. They cannot be tampered with. 
Lny violation of them inevitably brings the consequences attached to 
nch violation. 

Now here, in my view, we reach what is really the end of legitimate 
ebate upon this subject. Any further argument must proceed upon 
he assumption that there is some sort of doubt as to whether the pur- 
nit of seals on the high seas by the methods of pelagic sealing is 
[estmctive or not. I have answered that question. There is not — 
here cannot be — any reasonable doubt of that, it is not possible to 
ake females in the way and to the extent in which they are taken in 
»elagic sealing without bringing about the swift destruction of the 
pecies, even if all taking of seals on the land were prohibited. There 
kie two things beyond dispute: first, that the young and non-breeding 
Dales may be taken up to a certain point without diminishing the birth- 
^e; and, consequently, without diminishing the stock; and, secondly, 
<hat the taking of any female must diminish the birthrate |»ro tanto. 
E^his conclusion does not depend upon scientific knowledge, although 
^ientiftc knowledge confirms it, but upon common information. Sup- 
M)se tbat sheep could not be reared except in four places in the world, 
^nd that the entire demand of the world had to be satisfied by the pro- 
duct wluch could be obtained from those four places. Gould any 
^reeding ewes ever be properly killed under such circumstances ! Why, 
^ery plainly, no ! Every one must be preserved, and the oraiand would 
^ke it profitable to preserve every one of tkem, just as it is in the case 
►f the seals. If you kill a single female seal you must inevitably 
Uminish the product, not only by that one, but, in addition,'^by the 
'ttmber of young that that female would bring TOth. Of course, as 
^eep can be produced everywhere, and the market be glutted with 
iem, it is perfectly proper to kill ewes when tlie production exceeds 
^6 demand. But this condition of things never occurs in the case of «v 
-als, for the demand is always out of proportion to the supply, being 
^ large that there is an enormous profit on each seal, 
^ow, what is the attitude of the United States with reference to this 
atter of Begulations ? Simply that it can propose no Eegulation save 
(e; and that is an absolute prohibition upon the killing of seals any- 
bere upon the seas, restricting the killing entirely to the Islands 
bere the rate of increase can be ascertain^, where the superfluous 
ales can be taken and killed and thus devoted to the commerce of the 
orld without diminishing the stock. Such a regulation is necessary, 
>8olutely necessary, in its entirety. If we were to propose any regu- 
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Having treated of tlie limitations soaght to be imposed npon theTri- 
bunal in respect to the contriving of Eegulations for the preservation 
of the seals, 1 come to the real problem. What is the problem before 
this body on this branch of the subject? It is to contrive such Eegola- 
tions as are necessary for the preservation of the fur-seals. Whatever 
is necessary to that end must be recommended, no matter what it is, or 
where it is operative, or what, otherwise, may be its effect. Whatever 
measures are necessary must be adopted. It is not to be supposed that 
all taking of seals is to be prohibited, for that would be to deprive man- 
kind of the benefit of the animal. We must assume that the benefit is to 
be secured, and the taking be so regulated as to prevent extermination. 
Kow the solution of that problem requires a study of the nature and 
habits of the animal, the methods by which it is pursued and captured, 
the perils to which it is exposed, and the means which may best be 
adopted to protect it against those perils. These are the things to be 
considered. But these are the very things which were taken into con- 
sideration in the inquiry into the question of properly. I was obliged 
to discuss them all when I was upon the question whether the United 
States had a property in the seals ; and the conclusion reached was that 
it was necessary for the purpose of securing to mankind the benefit of 
the animal, and at the same time preserving the species, to award to 
the United States, which had a situation and a territory giving it a 
natural control over the animal, the benefits of the right of proi)erty. 
Substantially the same problem now returns, though in an altered form; 
it is the same problem which human society has been engaged upon 
from the dawn of civilization to the present day. How can the benefit 
of animals useful to man be secured, without destroying the stockt 
That, I say, is a problem upon which society had been engaged for cen- 
turies, and the solution has, in every instance been, to award the rights 
of property to those, if any there were, who had such a control over 
the animals as enabled them to secure and supply for the uses of man- 
kind the annual increase while at the same time preserving the stock* 
How else, can the problem be solved ? How can you preserve to man- 
kind a race of domestic animals, unless you award property to those 
who have such a control over them that they can preserve or destroy 
them at pleasure? The United States has such a control over the foS- 
seal. He comes upon its soil; he remains there five or six montl^.^ 
of the year; he subjects himself voluntarily to its power, so that ^ 
can destroy him at once if it wishes, flow can you preserve that ra^^ 
except by inducing the nation having this control, and this power ^ 
destruction to withhold the exercise of that power. And how can y^^ 
induce men to withhold the exercise of such a power except by aw 
ing them the benefits of the right of property? If you will allow 
them the reward of their abstinence; if you vrill induce them to 
cise care, industry and self-denial, by assigning to those qualities the^^ 
appropriate reward, then you can preserve the race. Otiierwise, th 
preservation would be impossible. Therefore, I say that the proble 
of contriving Eegulations is the same as that which arises in consii 
ering the question of property. But the question of property is deeme^ 
for the purposes of our present argument, to be decided adverse^ 
to the United States. That, however, does not change the natui^ 
of the problem at all. If the United States has no property rigt::^ 
which will enable it to preserve the animal, there must be Regulatioic^ 
agreed on by all Governments, having an eflPect tantamount to that c^ 
a property right. You must permit the United States to take tl^ 
increase of the d>nimal, and pieyeut^ by Regulations, all other natioi:^-' 
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»iii interfering with the animal at all. There is no other way. You 

tst contrive Begulations which will bring abont the same resnlte as 

mid flow from the institution of property. 

Senator Morgan. Do yoa regard the words ^^ protection" and 

^reservation " in the seventh Article of the Treaty as being strictly 

Donymousf 

Blr. Oabteb. << Proper protection and preservation;" — I think those 

o words are, if not absolutely synouymous, very nearly, so. They 

»Te employed in order to more fuUy cover the notion that these seals 

^re to be preserved by being protected. 

We cannot, in this inquiry, lose sight for an instant of what the laws 

nature are: they are the very object of our inquiry. These seals are 
bject to the operation of the laws of nature. Their increase and 
eir decrease follow those laws with a rigid obedience; and in order 

contrive measures which will insure the preservation of these 
liuials we must study and ascertain these laws, and, having ascer- 
ined them, implicitly obey them. They cannot be tampered with, 
ny violation of them inevitably brings the consequences attached to 
ich violation. 

I^ow here, in my view, we reach what is really the end of legitimate 
dbate upon this subject. Any farther argument must proceed upon 
le assumption that there is some sort of doubt as to whether the pur- 
lit of seals on the high seas by the methods of pelagic sealing is 
estmctive or not. I have answered that question. There is not — 
lere cannot be — any reasonable doubt of that, it is not possible to 
ike females in the way and to the extent in which they are taken in 
elngic sealing without bringing about the swift destruction of the 
pecies, even if all taking of seals on the land were prohibited. There 
re two things beyond dispute : first, that the young and non-breeding 
tales may be taken up to a certain point witliout diminishing the birth- 
%te; and, consequently, without diminishing the stock; and, secondly, 
tiat the taking of any female must diminish the birth-rate |>ro tanto. 
his conclusion does not depend upon scientific knowledge, although 
'ientiflc knowledge confirms it, but upon common information. Sup- 
^se tbat sheep could not be reared except in four places in the world, 
^d that the entire demand of the world had to be satisfied by the pro- 
let wliich could be obtained from those four places. Gould any 
"Ceding ewes ever be properly killed under such circumst^ces f Why, 
*ry plainly, no ! Every one must be preserved, and the demand would 
^ke it profitable to preserve every one of tkem, just as it is in the case 
the seals. If you kill a single female seal you must inevitably 
ttiinish the product, not only by that one, but, in additionj^by the 
^ber of young that that female would bring mth. Of course, as 
^p can be prwiuced everywhere, and the market be glutted with 
^XDj it is perfectly proper to kill ewes when the production exceeds 
ft demand. But this condition of things never occurs in the case of ^ 
Us, for the demand is always out of proportion to the supply, being 
large that there is an enormous profit on each seal. 
ifow, what is the attitude of the United States with reference to this 
ttter of Kegulations? Simply that it can propose no Regolation save 
Eij and that is an absolute prohibition upon the killing of seals any- 
lere upon the seas, restricting the killing entirely to the Islands 
ere the rate of increase can be ascertain^, where the superfluous 
kles can be taken and killed and thus devoted to the commerce of the 
rid without diminishing the stock. Such a regulation is necessary, 
Bolutcly necessary, in its entirety. If we were to igitoi^^^^ %sv^ x^^xs^- 
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lationiit all which would permit pelagic sealing in any degree, itwoal(a 
be such a one as this — that pelagic sealing should be limited to tb» . 
winter months, when sealers cannot put to sea on account of the storni; . 
and boisterous weather, and when the seals cannot be found. Such 
Begulatiou might be satisfactory enough. It would, theoretically^ 
tolerate pelagic sealing, but it would, in reality, be a prohibition of tlr j 
pursuit; and it is best to say at once that the prohibition should t:] 
made absolute, and that pelagic sealing should not be indulged in ^ 
all, in any form, at any time, under any circumstances. 
' We are, therefore, able to present no other scheme; but, perhaps^^ 
ought, out of courtesy to the other side, and to the British Gomui ^ 
sioners, to consider what has been proposed. And I suppose we mr 
say that if there is a possible way to retain pelagic sealing in 
degree, without endangering the existence of the herd — these Brit* 
Commissioners can find it out and present it. They have made a 
found study of the subject, and if the problem is capable of any 
tion which will preserve pelagic sealing at all, they must havefoun«c3 
out. And if they have discovered none, we may conclude that noik ^, 
X)ossible, and, therefore, I propose to see what their scheme is. I 1^»f 
cited it at page 201 of the printed Argument of the United Sts^t^ea 
It is as follows: 

155. In view of the actual condition of seal life as it presenta itself to us at tbe 
present time we believe that the requisite degree of protection would be afforded by 
the application of the following specific limitations at shore and at sea: 

(a) The maximum number of seals to be taken on the Pribilof Islands to be fixed 
at 50,000. 

(5) A zone of protected waters to be established, extending to a distance of 20 
nautical miles from the islands. 

(c) A close season to be provided, extending from the 15th September to the 1st 
May in each year, during which all killing of seals shall be prohibited, with the 
additional provision that no sealing vessel shall enter Behriug Sea before the lat 
July in each year. • ^ 

156. Respectiog the compensatory feature of such specific regulations, it is belieTsd 
that a just scale of equivalency as between shore and sea sealing would be foupd^ 
and a complete check established against any undue diminution of seals, by adopting 
the following as a unit of compensatory regulation : j 

For each decrease of 10,000 in the number fixed for killing on the islands, w 
increase of 10 nautical miles to be given to the width of protected waters about tf 
islands. The minimum number to t)e fixed for killing on the islands to be 10,0f 
eorresponding to a maximum width of protected waters of 60 nautical miles. ■ 

157. The above regulations represent measures at sea and ashore sufficiently a^ 
aient for all practical purposes, and probably embody or provide for regulatioi 
applied to sealing un the high seas as stringent as would be admitted by any niarv 
power, whether directly or only potentially interested. [ 

There is the scheme. Its features are tbese: first, a limitation oif 
killing on the islands to 50,000 seals; second, a protected zoney 
nautical miles around the islands at all times, with a provisif 
increasing that protection by an increase of 10 miles for every red; 
of 10,000 which might be made in the number of seals killed j 
islands. That is to say, if the number to be killed on the islati 
reduced from 50,000 to 40,000 then the protected area would be 3C 
if the number killed were reduced to 30.000, then the ^rea wou| 
miles; if reduced to 20,000, then the area would be 50 miles; if 
to 10,000 then the area would be extended to 60 miles in diame 
if this sliding scale should be further extended, and killing Sf 
absolutely prohibited on the islands, you might have a protecte 
70 miles in diameter! The British Commisnioners do not sug 
last limitation. They say the nnniraum limit of killing on tb 
should be 10,000; then they prox)ose a close season extendini 
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5tli of September to the Ist of May in each year, during which all kill- 
11^ of seals in Bering Sea, or any where else, shall be prohibited; and 
, prohibition against entering Bering Sea before the 1st of July. 

Now, I have several observations to make on that scheme. The first 
3 that it begins by a restriction of the killing of seals on the islands 
rom 100,000 to 60,000. But that, these Arbitrators have no power to 
aake. The regulations they are permitted to frame must be operative 
}uUide the jurisdictional limits of the two Government's. They have 
lo authority to make any Eegulation restricting the United States 
ipon its own soil; that was never thought of by either of the Govern- 
ments when they were engaged in framing the Treaty. But the pro- 
l>osed Regulations require that the number to be killed on the islands 
should be cut down to 50,000. That being inadmissible, the whole 
thing is inadmissible. But let that pass, and let us consider this 
method ujMjn its own merits as a scheme for the preservation of the 
seals, and assume that no objection is taken to the proposed reduction 
in the killing of seals upon the islands. How will the matter stand 
then! At present, there are at least 160,000 seals taken every year 
from this herd, probably more — 100,000 on the islands and 60,000 to 
70,000 in pelagic sealing, besides what are lost. That, it is admitted, 
is ruinous. It is admitted that it involves the destruction, and probably 
the speedy destruction of the herd. The proposed limitation is sup- 
posed to prevent that destructive result, that is to say, it is supposed 
tbat it would inflict less destruction than would be effected by the taking 
of 100/)00 young males on the Islands and 60,000 or 70,000, mostly 
females, upon the sea. Well, now, how many females, can, safely be 
taken without destroying the herdf That is the question : how many f 
Pelagic slaughter is levelled mainly at females; the great bulk of the 
pelagic catch is composed of females, as we know. How many can you 
safely take without destroying the herdf That is a problem to which 
these Commissioners have not given their attention; but that was the 
main thing for them to consider. They could not construct any effective 
scheme or regulation for the preservation of this herd without knowing 
bow many females could be safely taken. But they have given us, in 
suiother part of their Keport, a starting point upon which to operate, 
They have said, in Section 60 of their Eeport, which is to be found on 
page 11: 

From the circumstances above noted, the maintenance of seal life in the North 
^Miific was threatened and reduced to a critical statu in consequence of the methods 
^4opted on the breeding islands, where the seals were drawn upon annually to, and 
^^eii beyond, the utmost limits possible apart from depletion, and where, in conse- 
H^ence of the enlarged season of commercial killing and the allowance of food kill- 
^R" during the entire time in which any seals resorted to the islands, these animals 
^^ practically no undi6turbe<l season of respite. At this time a now factor also 
^^ding towards decrease appeared in the form of ''pelagic sealing." 

That is to say, their position is that, prior to the introduction of 
Pelagic sealing, and when the herd was subject to no destruction, 
^^cept such as proceeded from its natural enemies, and the killing upon 
^ie Islands, the killing of 100,000 non-breeding males was more than 
^^e herd could stand, and that that killing had brought the herd into a 
^tkal condition. Of course there is a point beyond which you cannot 
So in the taking of young males. You must leave enough for the pur- 
poses of reproduction. What is the limit ! The British Commissioners 
*ay that 100,000 is too many; the United States say that they do not 
think so. At the same time, it is conceded by the latter that you prob- 
i^bly could not carry it much beyond that. Now take the British Com- 
Piisaioner^' pw^ yiew» If the bef d c^unot 8t^u<3t a ^^t» o^ \^{*^ 
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yoang males, liow many females can safely be taken t Here yon hare 
a race of polygaiiioiiH animaU, one male being anfficient for twenty or 
thirty females. If tlie herd eanuot stand the loss of 100,000 males, 
surely it cannot Htatid the annual loss of 20,000 or even 10,(H>0 females. 
On the British Commiaaionersownhypothefiisthatmnstbetrae. Kow, 
what assurance hare we that, limiting the catch in the manner pro- 
posed, there wilt not continue to be taken 26,000 and even 50,000 
femalest TSo restriction ia placed on the sealing from the Ist of May 
to the 15th of Bepteniber, except by the protected area around the m 
islands, and the exclusion from Bering Sea until the 1st of July, How ^ 
do you know that this scheme would not result in the taking of as many^ 
females as now! Why, it is certain it would result iu that: I wish toe 
call the attention of the learned Arbitrators to a provision of this 
scheme which makes it certain that, under it, the destruction, so fai 
from being diminished, would be increased, because i>elagic sealio^^^ 
would be immensely stimulated. One half of the supply now fumisbec^^ 
by the Pribilof Islands is taken out of the market at once ! What mns .^bi 
be the effect of thatf Why, of course, to vastly increase the price, an^H^ 
proportionally to add to the inducements to pelagic sealing. Wekno^VHr 
this would be the case, for it must be taken as certain that the force i^ i f 
pelagic sealers would have been largely increased at the price w hic~ _ ii 
skins commanded in 18U0 when 60,000 or 70,000 skins were taken. 'W ^e 
know that pelagic sealiug would still continue to increase and rapidK j 
increase, even though no further stimulus should be furnished in ad<L d- 
tion to what the present market price offers. It has been rapidH J 
increasing all along. But what will be the effect when the supply frozen 
the islands is cut down to the extent of 50,000t The world want£ thtr^'' 
50.000, and will pay a great price for them. Under this scheme tt^*-^ 
jiilaffio scalers are offered the chaDc« of famishing them at a gre c^t 
jirollt. It is certain that tlie pelagic sealers would furnish them. Th^^=J 
could do it with ease. All tliat is needed is to furnish the addition ^*^' 
I'otce of vessels and men; and this will be done because it will LJi*' 
highly profitable. The time allowed is abundantly sufflcieut if tl^^ 
reiiuitate additional force is employed. _J 

These regulations which begin by cutting down the supply of seal^^ 
fioniitiePribilof Islands, which raise theprice of sealskins in themarkec^ 
and entice capital for the employment of more men at sea — these ar^ 
provisions, not for the reitrtction, but for the encouragement of pelagi -? 
Healing! That is their character upon the face of them: That is thi^ 
olijecl of this sliding scale which they propose for enlarging the area 
sironnl the island. Foreveryt«n thousand of reduction in thenambetf 
killed on the Islands, the Islands are to have an additional protectioi 
uf ten miles. What does thai, amount tof That is still further redu« 
ing tlte supply which comes from the Pribilof Islands, and still furthf 
stimulating pelagic sealing. It makes the bulk of the whole supplW 
the mirket to depend upon pelagic sealing ! The consequence woo 
be noc to diminish, but to greatly increase the slaughter of females^ 
Take another feature. Of course the taking at the Pribilof Islaji 
is much less exi>ensivc than by pelagic sealing, and couseqaently j 
skiiiH obtained there can be supplied to the world at a lower po 
The greater the expense attaelied to the catching of the seal, the gra 
the price, if the market will bear it, which it will, as the deiq 
exceeds the supply. These regulations will insure that pelagic set 
will l« carried on, and the same or a greater number will be caa 
but tlie exiienae is increased, and the consumer must pay tbat, i 
^ cannot jiici'Ciise the price o£ a commo^vt^ 'VNvV^iout, increasing the a 
(if "••> coiieumer. ' 
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Then, who is to carry out these Eegalationsf That must be done by 
canned cruisers. Must the United States farnish them. Nothing is 
isug'gested to the contrary. If Great Britain is to take her share of the 
expense, it would require a very considerable force of vessels. Not 
<3iie, not two, but half a dozen at least must be sent there by one, or 
l>ot^y of the Oovemments for the purpose of enforcing these regula- 
'C^ions; and it would cost not 100,000, but many hundreds of thousands 
of dollars— perhaps a million would be annually required to be expended 
-ntider this scheme in order to enforce these prohibitions. 

^nd their enforcement would be most difficult, because the pelagic 
sealer has a right to be upon the sea; the vessel has a right to be there, 
^fcnd it is the business of the Gt)vemments to keep it out of this pro- 
-t^ected area. Conjecture only can inform us of the cost that is to be 
;paid, not by the consumer, but by the Government; that is, by the 
-people of the two powers, and of course the expense would have to be 
paid by taxation. Upwards of a million of dollars is to be expended, 
»nd for whose benefit! For the benefit of the Unit^ States! for the 
l>ei)efit of Great Britain! for the benefit of the consumers! No; for 
-the benefit solely of the pelagic sealers ; for the benefit of those engaged 
in pelagic sealing, and in order to enable them to carry on a destruc- 
"tive practice which will exterminate the seals in a few years ! It seems 
to me that such a scheme is too preposterous for serious consideration. 
I have said that these Commissioners have sedulously avoided the 
real problem before them, which was, to ascertain how many females 
can be taken without working the destruction of the herd. That is the 
sort of problem which has been solved upon the islands. The question 
there ha« always been, how many young males can you take without 
endangering the supply! They carry on the sealing on principles 
derived from very long experience, and they have come to the conclu- 
sion that you can take 100,000 young males, but you must not go beyond. 
Jl similar problem should have been solved by the Commissioners: how 
many females can be taken ! If they had struggled with that question, 
the fallacy of their own solution would have been apparent. In the 
first place, they could not tell how many. Could they safely say that 
even five thousand females could be taken without endangering the 
destruction of the herd! They could not say that even 5,000 might be 
taken. From the evidence in the case, and as will be seen from the 
careful and accurate examination by the American Commissioners, it 
api)ears that 5,000 could not be taken. K you take 5,000 each year, 
that number must be annually subtracted from a constantly diminish- 
ing minuend, and the decrease progresses in a ratio far more rapid than 
the arithmetical one. The destruction at first might perhaps be small, 
but it would become proportionally greater and greater each year, until 
it reached a figure at which its swiftly destructive effects would become 
manifest. But suppose the Commissioners had concluded that 5,000, 
or 20,000, might be taken; they would have been confronted by another 
difiSculty equally insuperable. How could they limit the captures to 
those figures! They could not limit the taking to males; there is no 
method in pelagic sealing of making any distinction. How could they 
tell when the cupidity of men was aroused by a large profit in the 
market, that there might not be 100 vessels upon the seas, and that not 
merely 60,000 females would be taken, but 100,000! That is perfectly 
possible, and far more probable than any dififerent result. 

One would suppose that in making these regulations they would have 
Paid some attention to their own conclusions, as stated in other parts 
of their report. They have considered this que&tloii ot \jdA^\\i^i^\si^<^^ 
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for it had been pressed upon them. They have ventured to say, ths 
the taking of females is not necessarily injurious; they may be barrel 
and then it is not injurious. That is true. It would not be any dan 
age to take barren females: but who can tell what females are barrel 
and what are notf Nobody, except Elliott, whose report my leamc 
Mends very much wished to get in evidence. He knows ! He can te 
a barren female from others! He has recognized them on the island 
and counted them. He says there were 250,000 ! But no other man cs 
tell. These Commissioners were on the Islands. They could not t* 
how many barren females there were, or whether there were any. £S 
I agree, if they could confine the taking to barren females, it would c 
do so much damage; but certainly it cannot be so confined^ and ttn 
do not pretend to so confine it. 

What is their own view of taking females that are not barrenf Tk: 
have expressed it thus; I read from section 80 of their report, whicl 
on page 13: 

80. To assnme that the killing of animals of the female sex is in itself repr&li 
sible or inhuman, is to make an assumption affecting all cases where animals are j. 
served or domesticated by man. Most civilized nations, in accordance with, 
dictates of humanity as well as those of self-interest, make legislative provisiou 
the protection of wild animals during the necessary periods of bringing forth a 
of rearing their young; but the killing of females is nniversaUy recognized as j» 
missible if only to preserve the normal proportion of the sexes. 

That is true, in cases where the animal can be cultivated in all par 
of the globe at pleasure; but untrue where you can breed it only in 
very few particular spots. [Continues reading:] 

This is the case in all instances of game preservation and stock raising, and,^ 
the particular example of the fur-seal, it is numerically demonstrable that, inniai 
tain in g a constant total of seals, a certain proportion of females should be annnal 
available for killing. The killing of gravid zemales must, however, be depreeaf 
as specifically injurious, and in any measures proposed for the regulation of &»• 
hunting should receive special attention. 

What attention have they given to it here! What provisions hav 
they made or suggested for the protection of gravid females f Kon 
whatever ; and of course none can be suggested. But why is the killin 
of a gravid female more specifically injurious than the killing of anothc 
femalef I cannot myself perceive the difference. The twoyear-ol 
female of today is not gravid, but, if she is killed, the possibility of th 
existence of a gravid female is prevented. You only postpone tb 
destruction by the period of a year. The absolute amount of the injui 
is almost the same, not exactly the same, but it is the same in natur 
and almost the same in amount. 

Kow that we see what these regulations are, how are they to I 
described! What the Treaty requires is regulations necessary far ti 
preservation of the fur-seal. Are Me«6 regulations for the preservatic 
of the fur-seal f No; they are regulations designed to secure the ma\ 
speedy destruction of that race. Their chief feature is to permit pelag 
sealing, and to increase, and prodigiously increase, the stimulus whic 
is offered for the pursuit. They are regulations, not for the protectic 
and preservation of the fur-seal, but for its destruction — and for i 
destruction in the most inhuman and shocking form. And they con 
in the shape, as it were, of an invitafion on the part of Oreat Britain 1 
the United States to engage with her in this work of destruction I SI 
asks them to abolish this mode of capture at present pursued upon tl 
islands, or to diminish it, to cut it down; to forego in great part ths 
mode of taking the seals which is consistent with the preservation of tt 
herd; and which is agreeable, as far as the killing of animals can be mac 
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ftin*eeable, to the impalses of hamanity — she asks them to forego that 
bnd eugagevrith her in this destructive slaughter upou the seas! She 
s made to say to the United States: ^^ Blot oat from your statute-book 
ihose laws which declare the killing of female seals to be a crime; forget 
fhose precepts of the law of nature which teach us that the destruc- 
ion of any useful race of animals is a crime; forget those precepts, and 
some and engage with us in this work of destruction upon. the high 
teas ! Gome, together with us, and let us cut open the bellies of these 
p-avid females, just ready to bring forth, and let their living and bleat- 
^S young fall on the decks ! Gome with us, and slaughter these nursing 
notbers out at sea in search of food, and let their miserable offspring 
)erish on the shore ! Gome with us, and let us make our decks run red 
iiid white with commingling streams of blood and milk!" Are these 
;he regulations which a great and humane nation tenders to the United 
States as being those to which she is willing to yield her conCurrencef 
A.re these the regulatioris which the civilization and humanity of Europe, 
seated on that bench, are expected to approve f 

Mr. President, I have said heretofore in the course of my argument — 
Bind I cannot too often insist upon it — that the duty of preserving this 
useful race of animals belongs to that people which has such a control 
over them that they can take and apply the annual increase and benefit 
of the animal to the uses of mankind without diminishing the stock. 
It is their duty, because the}' alone have the power to perform the task^ 
and because self-interest furnishes them with a sufQcient motive to 
insure its performance. Nature has so linked together duty and self- 
interest as to make the gratification of the one assure the performance 
of the other. 

The United States believed that this was its duty> and it engaged 
in an effort to perform it. There are those who thought, and who still 
think, that that duty should never have been relinquished by the United 
States, but that it should have performed it at all hazards, even though 
it had been obliged to meet the " three quarters of the globe in arms.'* 
If it had engaged in its performance with the full exertion of all its 
3)ower, naval and military, and calamitous consequences had resultedi 
the humane sentiment of mankind — the public opinion of the world — 
history, in making her final award — would have charged all the respon- 
sibility for those calamities upon that nation which had refused to be 
bound by those great natural laws which ought to be the rule governing 
the intercourse between nations. 

But other counsels were followed ; and a different course was pursued* 
The United States, abominating war, viewing hostilities with a power 
kindred in speech and blood with unutterable dread, always inclined to 
pacific measures, when a Tribunal was offered, made up from the selected 
wisdom of the world, for the determination of the rectitude of their con- 
tention against Great Britain, could not help accepting that ofier, and 
thus obliged itself to forbear from any further efi'orts in enforcing its 
rights, and in discharging that corresponding duty to preserve this race 
of animals which had been imposed upon it by its situation and by its 
advantages. That duty it has relinquished; but, although the duty 
has been relinquished, it has not been extinguished. It has only been 
transferred from the United States to others. It has been transferred 
to the members of this Ti'ibunal; and it remains for them to discharge 
this high duty of preserving from destruction a bounty of Providence 
designed to be a perpetual blessing to man. That duty is one which 
it is perfectly easy to perform. The destruction of this race of seals is 
UfAollyj dbsolutelyy unnecessary. It can be easily^ certainly pre^^rvod^ 
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either by an award of property to the United States, or by the estiuTfl 
lishment of regulations tantamount to snch an award of propert^^ 
which shsdl prevent any slaughter of the species on the seas, and rei 
the entire taking to the Islands, where it can be carried on forever et^z 
sistentiy with natural laws, as it has already been carried on for half~ 
century. 

If the- decision of this Tribunal shall be in accordance with th(^^« 
great laws of nature which I have attempted to elucidate and to 8uppo:s*- 
itwill remain a guide, an instructive guide, for present and for fatia.jK' 
times in the adjustment of international controversies. If it shall >) 
otherwise, it will be, of itself, a new source of strife and contention, &.X14 
will add to the difficulties, already sufficiently great, which embarrei^j 
tiie intercourse of nations. Such is the responsibility of this lii.^l 
Tribunal, and I am not to doubt that it will be resolutely, faithfalljr^ 
and eflfectively discharged. 

The President. Mr. Garter, at the conclusion of this long aocf 
weighty argument, without presuming to express any opinion in refer- 
ence to the merits of your case, I cannot refrain from expressing my 
acknowledgment of the lofty views which you have taken of the genera/ 
principles involved in your subject, and which you have developed 
before us. You have spoken in a language weU worthy of t^is high 
court of peace between nations. You have spoken for mankind. 

Mr. Carter. I am very much obliged, Mr. President 

[The Tribunal adjourned until Wednesday, May 3, 1893, at IIJO 
o^ciock.] 
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SIXTEENTH DAY. 

Paris, May 3j 1893.— 11 M a. m. 

The Tribnnal convened parsaant to adjournment. 
The Psesidbnt. ^Ir. Ooudert, we are ready to hear you. 
Mr. CouDEBT. May it please you, Mr. President, and members of 
this high Tribunal, at the close of yesterday's proceedings, the Presi- 
dent of the Tribunal in terms of graceful as well as kind eulogy 
expressed his opinion, and I am quite sure the opinion of other members 
of the Court, as to the character of my learned brother's argument, and 
congratulated him, as well he might, and also the Court itself, upon the 
manner in which these most important topics have been treated; and 
he especially alluded to the lofty grounds which had been assumed and 
devdoped by him. If I may be excused for referring personally to 
myself and trying in advance to crave and obtain the indulgence of the 
judges whom I now have the honor to address, I may say in all frank- 
ness and without false humility, that I cannot expect from the nature 
of things that I shall receive the same honorable compliments at the 
close of my address. I do not wish in advance, by giving an estimate 
of what I propose, or hope to do, so to belittle my task as to diminish 
the share of the attention which I shall receive; but my brother Carter 
has gone so elaborately over the whole case, with the exception of the 
facts, and he has visited, taken possession of, occupied, adorned and 
fortified all the lofty grounds in such a way that there is very little left 
of that part of the case for those who follow him in the argument. To 
use an expression which will be familiar to two at least of the arbi- 
^tors, he has preempted the best locations. He has taken the highest 
£rrounds, as the President has truly said; and they lack nothing by 
^ay of addition, illustration or argument. 

But it is a comfort to me that they cannot stand unless I now come 
forward and give him some help. I must lay the foundation upon 
'^^hich the superstructure rests. He has assumed, and most properly, 
^^^rtain facts to exist in the case. If those facts exist, his argument is 
l^b^erfect. I do not underestimate the ability of my friends on the other 
^ide, for their reputation is not bounded by locality, or by the limits of 
"* e seas. I know that they are ingenious, able and experienced enough 
meet any argument, however sound and however excellent; but 
^^nless this argument of my learned friend is based upon fact, then 
^:iideed their contentions must prevail and all the learning and patient 
^Sjidustry, so lavishly bestowed upon his work, will be in vain. Like 
^be house that we read of, it would be built upon the sand and easily 
destroyed. With a substratum of undisputed fact, or fact trium- 
phantly demonsti-ated, like the other building erected upon a rock, it 
^^nuBt resist assault triumphantly. 
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After all, tben, though my task in discussing the facts does not 
sess those intellectual allurements to this Tribunal, or offer it th< 
attractions, which it found so completely in the argument of 
learned brother, yet perhaps the utility of my task may redeem it 
any reproach that it is lacking in other respects. It is something --^ 
be useful; and it will be a great deal if, when I have closed, I w^mm^ 
confidently claim, while admitting that I have been tedious, tha^^^^ 
have so supported by facts the argument of my friend that it tr:::^^^ 
presented the whole case of the United States as strongly as it v^a^ 
possible to present it. In this case, as in every other, the most imp^^^.. 
tant part or element of the discussion must reside in the facts; sm^nd 
it is satisfactory to me to know that I may perhaps give this Cotirt 
some instruction on the only subject as to which I am competent to 
instruct it. The facts in a case like this are like the diagnosis of the 
physician. His prescriptions are of no value unless the disease is 
ascertainexl and the condition of the patient determined: then tfae 
applicability of the remedy is readily discovered. It would be of do 
value* to us, of still less value to this court, if you should find that in 
the abstract the arguments of my learned friend are unanswerable, and 
yet that there were no facts to which they could be attached. 

This is a long preface to say that I shall be niainly confined to the 
facts; but I shall endeavor — and I shall ask the patience and forbear- 
ance of the Tribunal — even if there be repetition in my remarks, to 
make those facts so clear and so strong that there will be no difficulty 
whatever in applying the remedy. This Tribunal knows the law. If 
there were any crevice in it that had been unexplored by their experi- 
enced and active minds, a flood of light has been poured into the 
darkness by my learned friend. The only inquiry now remaining is 
what are the facts upon which this argument is based f 

But I desire, with the indulgence of the court, to be permitted to 
argue one single proposition of law. It has been touched by my 
learned friend, and to some extent argued, but it seems to me so 
important in the consideration of this case, and indeed I may say so 
vital, that I should not be satisfied if I did not attempt to bring some- 
thing in addition to what he has stated, because he has not b^towed 
upon it the minute examination which he has given to all the other 
questions in the case. I refer to the question of self-defence of our 
industry. That is stated, and most elaborately argued, by Mr. Phelps 
in our printed argument at page 130 and following; and I shall ask 
your honors to permit me to refer to the points very briefly, leaving 
you to give that careful perusal to the written argument which it 
eminently deserves. 

It is manifest that if we have an industry — an industry in the true 
and accepted sense of the word — ^an assault upon that industry is an 
assault upon us. When we speak of self-defence we do not only mean 
self-defence in the ordinary and elementary meaning; that is to say, 
an assault upon our persons or upon our most vital interests. I take 
it that the doctrine of self-defence is set in motion the very instant that 
any invasion of any right, however slight, is made. It happens in this 
case— it is the good fortune of the United States that it should thus 
be — ^that you may obliterate the seals, everyone of them, that you may 
encourage the pelagic sealers to do their best, or their worst, as you may 
choose to consider it; and consent that this race of animals shall be 
extenninated, as it must then be within one or two or three years. It 
may be that your decision will be such that, we ourselves withdrawing 
the protection which is the life and I may say the creation of the herd* 
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b Tfill be obliterated practically and commercially in less time than that; 
•nd yet even then the United States will not sufier a wrong that can 
«£fect her greatness or her wealth in any perceptible degree. She can 
t^and that assault upon her resources without impoverishiDg herself or 
.istressiiig her people. That is her good fortune in one sense, her mis- 
[>rtune from the purely professional view of the case. If the United 
Mates were a small nation, dependent for livelihood and existence upon 
feus industry which has thus been carefully cultivated for nearly a 
«ntury ; if it had no resources to feed its people but that; if this were 
»ii industry belongiug to the men who now live there and who have 
>«en transformed by the beneficent hand of the United States from 
barbarism to civilization — if that were so, your sympathy would at 
mce go out to such a people, and you would say that they must be 
>:cotected. There must be, in the principles of humanity which regu- 
ate such matters and underlie international law, some rule, some 
principle, upon which destruction may be averted. It must be that 
there is something in the reasoning and consent of men which will 
interdict absolute destruction of their only means of livelihood. It is 
not so here. To that extent we are worse, or better off, as you may 
choose to consider it, than would be the inhabitants themselves, if, 
lielpless and eloquent only through their helplessness, they appealed 
to yon; but I take it that when we consider this subject upon principle, 
and upon rule, this fact does not enter into the consideration of the 
caae, and we are entitled to claim that if we have a right of protection 
and of self-defence it is not the quantum or proportion of the wrong, it 
is the quality of the act that you will consider. If this indiscriminate 
and brutal slaughter is an invasion of our right in the slightest degree, 
Uien I appeal to you and unhesitatingly and respectfully insist that it 
ii your duty to prevent it. 

Have we an industry t The contrary of that can hardly be claimed. 
We are using intelligence; we are using money; we are using effort 
to protect the seals for the purposes of commerce, for useful purposes 
to mankind. We are raising seals on the Pribilof Islands as sheep are 
raised in Australia, as cattle are raised in the far west. To carry out 
oar purpose we use care and self-denial; we have invested a large 
capi^ in the industry; we have never been interfered with by man 
onti] within a comparatively recent period. We found the people in a 
state of dismal ignorance, uncared lor and unprotected, living with as 
little regard to the laws of civilized life and Christianity as the very 
^imals that they dealt with. They have been transformed by the hand 
of the United States, pursuing this indnstry, into a civilized, happy, 
and Christian people — a small people, it is said by the other side, and 
tinily said, but yet a people. 

And now another industry, so called, arises — a practice I would call if^ 
unworthy of being dignified by the name of an industry. It is concedea 
to be destractive in its effects and brutal in its methods. Perhaps if 
tliat were all we would have nothing to say; but it is also plain, and 
will be made plainer in a moment, that the pursuit of this so-called trade 
or industry is destructive of our rights upon our islands. It is not worth 
while mincing this question, or trying to evade it. The industry on the 
Pribilof Islands and pelagic sealing cannot coexist. You must stop 
;he one or destroy the other. The concurrence of the testimony will 
ihow it. The undisputed proofs will show it; and it may be assumed 
hroughout, and it must be assumed when this high Tribunal comes to 
aake its decision and to formulate its decree, that you miist elect 
letween the two— between the process of civilizj^tion, of economy, of 
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intelligence, of preservation, or the permission of a practice concedes^ to 
be brutal in the extreme, demoralizing to all those who are engageift^ in 
it and a crime against nature. 

Perhaps even this would not be sufficient if we stopped there. 1>3ug 
High Tribunal will say: "What are your rights!" Well, in argiLin^ 
before this High Tribunal the word " right" is most extensive. If tl^civ 
were any other Tribunal, any Tribunal of lesser dignity that could h Are 
determined this question, we would not have called ui>on you. I^e 
mere act of resorting to such a Court as this, enlarges the domain of 
right and proves that we are making a step forward in the way of civi7< 
ization and humanity. Tou are here to declare what right is in these 
cases unfettered by statutes, uncontrolled by limited jurisdiction, view* • 
ing the subject from a high and lofby eminence to the end that Jastioe 
may be done between the contending nations, for the benefit of the 
world. If this be so, arguments drawn from statutes may be of little 
avail. Tou will enquire what principles underlie all these questions, 
what rules it is well for you to establish, not only for the Government 
of Great Britain and the United States in this particular instance, but 
rules that will operate hereafter to settle in advance the controversies 
between nations, and to allow civilization to pursue its beneficent 
course, without threats, or disturbance, or violence. 

As to our industry upon the islands: I have said of what it consisted^ 
It will appear from the case — and this is an answer to a questton of om 
of the arbitrators made a few days ago — that one of the moving induce* 
meats of the United States to pay a large sum of money to Russia was 
the fact that there was on the territory ceded a valuable industry, well 
settled, well recognized and undisturbed. If prescription means any- 
thing, I may say that it is founded upon, and supported by prescription. 

Until within a few years the practice of entering upon Bering Sea 
and slaughtering the mother seals and the pups upon our islands was 
unknown. Our title had never, that I know of, or so far as I have been 
able to read, been disputed. It was the Pribilof industry on one side 
the water; the Commander industry on the other, both beneficently and 
peacefully pursued. Suddenly there comes a new element in the case. 

The world is moving on. It cannot stop. It must move for good or 
for evil, and new elements come in upon the sea just as they do in our 
own quiet civilised civic life. 

Something was said, and questions were asked, about the rights of 
the Indians who lived upon this industry, and whether we conceded 
that they had a property in the seals. If that question were asked me 
I should unhesitatingly deny fhat they had any right in or to the seals. 
That their efforts to make a livelihood by spearing an occasional seal 
for food were tolerated, I do not deny; that they would be tolerated to 
this day as an insignificant incursion into our territory, is probable; but 
look at the difierence; it is one that should not be lost sight of. The 
Indian paddling about a few miles from land in his canoe to catch an 
occasional seal, what harm did he do to the herd itself f But where the 
sealer starts out with six men in his boat, with the new weapons that 
have come into use within twenty years, the destruction is immeasurable ! 
If it be true that they may go on improving — if that be the word — in 
these methods of violence and destruction, why should they stop at the 
rifle, or the shot-gun, and not employ dynamite f If one be admissible, 
why not the other f We put the question to our friends: suppose these 
intelligent and active sealers should find that, having exhausted the 
supply of seals which Providence had furnished, it was better to indulge 
in fishing with dyn^mite^ is (Uis a ^)roper and legitimate method o( 
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securing fisht They say in their answer, "Fishing by dynamite is 
unlawful fishing." By what principle and upon what reasoning is it 
unlawfulf It is not by some mediaeval precedent that yon can prove 
this; because fortunately, or unfortunately as you please, in those times 
tneu had not learned that they could blow up houses in great cities with 
& handful of dynamite, or destroy regiments of men, or herds of animals 
l>y its use. Why is the agency of dynamite to be deprecated rather 
tban the use of gun -powder f Are they not both of them for all prac- 
tdcal purposes of destruction absolutely the same; and if our seals are 
to be destroyed lawfully to-day by the use of shotguns and rifles, why 
may they not, by improved methods of destruction, be more surely and 
spm[ily annihilated f 

To start from a point that is certain, to reach one that may be uncer- 
tain, have we any rights of property at all as to these seals f Here for- 
tunately all concede that we have; and it is said that upon the islands 
these are as much our proi>erty as though they were sheep or calves. 

Sir Charles Russell. Certainly not. 

Mr. CoxTDBRT. Well, I gave you credit, and I take it back. • I sup- 
posed that when we held the seal in our hand, I supposed that when 
we slit its ear, I supposed that when we could put a brand upon it, that 
it was ours, as much as if was a lamb or a ewe. Where the difiference 
enters I am unable to say. I have read the argument of the other side 
with interest, and I supposed that it was conceded that upon our land, 
in our hands, under our flag, in our waters, these animals were as abso- 
lutely our property as this book is mine. I cannot prove it. There are 
some propositions which seem self-evident. This is one and I shall not 
ondertake the demonstration. But I would ask: if these seals are not 
absolutely our property, whose are they! They are not the property 
of the world. They are not the property of Oreat Britain : no British 
subject, no French citizen, no Italian subject, no man from any country 
in the world may come u))on that land without being a trespasser, unless 
by our permission. Shall it be claimed that a marauder upon these 
islands may kill one of these seals, may destroy one of these pups, with- 
out being liable to the laws of the United States f I confess it is a new 
suggestion to me; and I will ask the Court to pardon me if, notwith- 
standing the contradiction of my friend on the other side, I shall assume 
that our rights over the seals, when they are on our land and in our 
hands, are absolute and exclusive. We may do with them what we 
like. To put an extreipe case, suppose it were deemed important by 
the United States to kill every seal upon those islands. What nation 
in the world would have a right to interferef What nation in the 
world could properly say, if we deemed it good policy, if it were advan- 
tageous to us, if there were a profit in it, what nation would have a 
right to say, that we should not be permitted to kill them for our own 
useful mrposesf I take it that the best test of an exclusive property 
right is^he question whether or not any other human being may iaw- 
fcdly interfere with the exercise of such assumed right; and until it is 
shown by the other side that within the three mile limit, and upon our 
own shores, under our actual dominion and the protection of our flag, 
some one else may stay our hand, I will assume that the property is 
ours. Indeed, I understood from the beginning that such was the con* 
cession, but I care very little whether it is a concession or not. I take 
it to be plainly true. 

This much, I think, will be conceded by the other side — ^that if the 
sealers come upon our territory and slaughter the seals that are there 
po be found, whether mothers QV pups, they are committing a crime |br 
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which they may be justly punished. The British Commissio m 
whose work is the substratum of the case for Great Britain, say tK^ j 
raids are occasioDally committed because our guard system is iu^^^^ 
cieut; that these guards are forbidden to shoot the raiders and tE^ Ji^ 
we ought to have a more efficient protection for our own seals. I^ ^ 
not understand that even they, with all the ardor of their advocs^MiCf 
dispute the proposition that we have the right to repel raids evea. b/ 
force, but on the contrary, they accord to us and suggest that we aii(^-mld 
use this privUege of slaying the marauders. 

But how far, it may be asked, does this reasoning afifect the questioii f 
Most materially; for if you concede that the sealers csiunot direetltf Ml 
our seals, then the question comes: May they do so indirectly f I imf 
appeal to all the Arbitrators who have had a judicial experience, aaa 
ask whether one of their most arduous duties has not been to prevents 
men from doing by indirection that which the law absolutely inter^ 
dieted. The law orders that a certain thing shall be done or shall no€> 
be done. Immediately the ingenuity of lawyers is set to work in th^ 
interest of clients, to evade the prohibition and to annul the order^ 
The sagacity of the courts is seldom better employed than in trying to 
find how they may best and most properly baffle Uiese efforts at viola^ 
ing the spirit while respecting the letter of the law. May it be said 
that if these pups upon the Pribilof Islands are ours, we may not issue 
a general edict of death against them t If it be the fiact that our power 
goes thus jFar, may they be destroyed by others indirectly t Here is our 
property, our pup, upon our land. It is suckled by its mother, and 
must perish if that mother dies. May a pirate or poacher lie in ambush, 
even, if you please, outside the three mile limit, wait until the nursing 
mother has crossed that imaginary line, and then kill the pup by the 
very act of killing the mother! YHiat sense is there in such a doc- 
trine as this f What principle is there to support such a view t If the 
poacher, to give him a mild designation, may not attack me directly 
and thus destroy my property, how can he do it thus indirectly, know- 
ing at the time that he is destroying that indirectly which he has no 
right to touch t 

1 think it is difficult to give too much weight to this consideration ^ 
and when I shall have shown to this High ^bunal that the destruc- 
tion of the mother is the destruction of the pup, and that the pup i^ 
under our dominion, in our hands, subject to our control and is our 
proi)erty, then I will ask the Court to hold that these sealers cannot^ 
indirectly do that which it is conceded they may not directly accom- 
plish. If you destroy the means whereby I five, do you not take awar 
my life; and if you may not take away the life of these young and 
helpless animals by slaying them with a gun or a spear, may you do it 
by the doubly barbarous method of killing the mother that makes exist- 
ence possible! 

Upon this pointy and reverting to the nature of pelagic secAng, we 
say not only that it is a practice barbarous and inhuman in itself, but 
that it is opposed to the law of all civilized nations. It is opposed to 
the law of the United States. It is opposed to the law of Great Brit- 
ain. In fact I know of no law which does not interfere to protect use- 
ful animals, by preventing wholesale slaughter that is effected through 
the medium of the mother. It is urged on both sides in considering 
the question of international law, that the law common to all countries 
is the one to be looked at; and our friends on the other side insist, and 
I am not disposed to find any fault with this statement of their views, 
that the law common to both countries, Great Britain and the United 
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bates, is to be examined in order to ascertain what the international 
.^VF may be. Is not this common to both countries t Do not both 
lontries prohibit such practise as we complain oft Do not both coun- 
ies assert that it is criminal to kill the nursing mother b^H^ause the 
Feet is to annihilate the tiockf As my friend Mr. Carter has said, it 

spending the capital and impoverishing the individual. The man 
ho spends his capital recklessly brings destruction only ou himself; 
id. yet in some countries — as here, 1 believe — the law benelicently 
ei>6 in to guard the prodigal against the results of his ov\rn imprudence 
id will not allow him to squander his own substance. It puts a guard 
jau and about him; he can make no valid contracts; betakes no iinah- 
al steps which entail responsibility, because of his disposition to dis- 
pate the capital that he owns. Where the capital is suffered to perish 
le whole source of happiness and prosperity that flows from its proper 
se is gone. 

It is claimed that these are animals ferce naturce, I do not think the 
roposition is helped by giving it a Latin name, even if it is consecrated 
Y long usage and time. These are wild animals, it is said, and wild 
nimals have no protection under the law. That is one of the grounds 
iken by the other side. The other ground is that the sea is free; that 
[>inmercial nations cannot accept the idea or tolerate the claim that 
epredations of this kind may be interfered with. Let us look at these 
laims for one moment. 

In the first place, are the seals properly designated as animals ferce 
aturasf Perhaps the Arbitrators may have thought before coming into 
bis court, that they knew something about the nature of the seal; but 
ny such idea, however flattering it may be to themselves and to their 
preconceived beliefs may be promptly dissipated in view of the conflict 
hat arises the moment that we try to agree upon what a seal really is. 
f the view of our friends, as expressed by the British Commissioners, 
s correct, the seal is one of the marvels of nature. These gentlemen 
lave undertaken to define the animal. It would be unjust to them to 
^ve merely a synopsis of their definitions; and I propose to read from 
heir own work and therefrom to show what an extraordinary animal 
he seal is. I am sure that you would all wish to be informed of the 
lature and qualities of the animal that we are dealing with. It is well 
?hen you are dealing with an animal to know what designation to give it, 
specially if you are a Frenchman. ^^J^appelle un chat un chat,^^ he is 
bnd of saying. As to the animal under consideration, it is claimed on 
he other side that it is an essentially marine animal; that it goes upon 
he land merely because its instinct tells it to go; merely because it is 
lecessary for such purposes as breeding, nursing, and raising the 
ronng; indeed, they add, if nature did not tell them to do this, and if 
t was not indispensible to their life, they could do without it. These 
atter propositions we are disi)osed to agree to; but after all this is only 
another way of saying that Nature has inculcated into those animals cer- 
ain laws necessary to their preservation, and which they must fulfil 
nder the penalty of death. Nature is severe in her punishments. She . 
J inexorable. Her commands cannot be disobeyed with impunity or 
voided by ingenuity. You may violate the cojnmands of God and 
ope for mercy; you may transgress the laws of the State and escape 
r find indulgence and clemency; not so with nature. Every infrac- 
ion of her laws will be followed by retribution. Animals show more 
risdom than men by giving at once implicit obedience to the inevitable ; 
n4 all that may be said, therefore, about them in this particular is that 
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they come to these islands because they cannot help it. If they 
not they would perish. If we repulsed them they would perish, 
they had no such place as ours — and that is the only place that 
have — the race would die. 

This essentially marine animal, or pelagic animal, lives upon 
land about eight months in the year. If it did not live eight mom 
in the year there, notwithstanding its pelagicity — to take the new 
elegant expression that has been coined, if not for this case, at le- ^^^t 
recently introduced — ^notwithstanding its pelagicity, it would i)eri -fish; 
and what is still more remarkable, if it is born at sea it dies! L^ ia 
sometimes spoken of as a fish, but this so-called fish must live on Isi^nd, 
during a part at least of its existence; and if it is deprived of a terrors- 
trial abode it must perish from the surface of the earth and of ti»^ 
water. It is a tame animal. It is easily taken. It is handled ^^ 
readily as a lamb. The process of selection for slaughter on the islancX^^ 
shows this to be true. The animals are driven precisely as sheep^^ 
and apparently with more ease. These animate ferce naturce that ar^ 
likened to wild geese and bees and the like, are so domestic, if tha.^ 
be the appropriate expression, or so tame, so gentle, so easily handled^ 
that they can be driven by a boy into a pen hundreds of them at a time; 
those that ought tobe killed may then be selected, and the rest dismissed* 

I submit that under those circumstances to call those animals ferm 
naturce is a misnomer. Granting, if you please, that they are amphib- 
ious animals, granting that they are put to uo useful purpose, except 
for food and the use of their skins, how and in what sense are they 
animals ferm naturce f They go to sea, it is true, but only becaoae 
there they find their food. As one of the witnesses whose deposition 
I shall read to the court in a moment has said, not only is the seal a 
domestic animal, but it is one of the most profitable of domestic ani- 
mals. Without going so far and, looking simply at the reason of the 
law, I shall claim that it being established that these animals live on 
these islands, live on land, protected by man during the greater part 
of the year, and never leave — ^never for a day or for a season — without 
the intent of returning, that in the eye of that law which this high 
C/Ourt is called upon to administer they are not animals ferce naturce^ but 
must be likened for the purpose of this discussion to domestic animals, 
raised, cultivated, protected, handled and used for beneficent purposes 
by the hand of man. They do not fly off as bees, which may or may 
not return ; and yet bees are protected so long as they have this ani- 
mum revertendi. They are not like wild geese or wild ducks. They are, 
if you please, of their own kind. The seal is an animal eui generic. It 
may be called an amphibious animal, though I do not know that even 
that would be a just expression. The otter has been likened to it in 
this discussion ; and yet it has been said by Buffon that it is not correct 
to call the otter an amphibious animal, because he partakes so largely 
of the character of a land animal. 

But however this may be, call the seal, if you please, an amphibious 
. animal, with a single home which it never leaves without the intent to 
return. Where such an animal is concerned is there no protection 
because the seas are freet The freedom of the sea is as important to 
the United States as to any nation in the world. I might say, owing 
to the length and extent of its seaboard more important than to any 
other nation, Great Britain perhaps excepted; and if it be that we are 
by our contention attempting in any way to interfere with the freedom 
of the sea, then we are wrong. The freedom of the sea is more impor- 
taut than the life of the seal. It should not be interfered with. But I 
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claim with all respect to this high Tribunal that so far ttom interfering 
with it, we are promoting and extending it; that the freedom of the sea 
hk the language of our Chancellor Kent is meant for 'inoffensive pur- 
poses," Bot for the purposes of license to do wrong. 

Under those circumstances it' it be true that we have property to a 
certain extent, at any time, upon the islands, then the question is, when 
is that property lostt Is it lost in the herd when that herd is a]>proach- 
ing the islands for its annual and necessary migration! Is it lost in 
the females of the herd when attending to their young on the islands, 
and passing outside the territorial liuet They leave the young on 
shore, where they perish, if their mothers are destroyed. In one or the 
other of those two cases, or nowhere, is the property lost. It is either 
lost in the annual migration when the mothers are travelling to and 
from their home or it is lost when the mother, going out for sustenance 
for herself and for her young, is killed by the pelagic sealer. I submit 
to the court that by municipal law our right is everywhere recog- 
nized. In Mr. Phelps' argument this subject is discussed most care- 
fully and clearly. I shall read merely a few extracts in order to give 
point and accuracy to my remarks. I read from page 132 : 

Even upon the ordinary principles of mnnicipal law, as administered in oonrts of 
justice, such a property would exist under the circumstances stated. 

The circumstances, that is, the migration of the seal and the tempo- 
rary absence of the mother. 

It is a general rale, long settled in the common law of England and America, that 
where useful animals, naturally wild, have become by their own act, or by the act 
of those who have subjected them to control, established in a home upon the land of 
such persons, to which the animals have an animum revertendi or fixed habit of return, 
and do therefore regularly return, where they are nurtured, protected, and made 
valuable by industry and expenditure, a title arises in the proprietors of the laud. 

Can there be any dispute as to that proposition being sound f And 
how far does that title got Does it not, as we state here, enable the 
owner 

to prevent the destruction of the animals while temporarily absent from the terri- 
tory where they belong; a title, however, which would be lost should they abandon 
permanently tneir habit of return, and regain their former wild state. 

Here is the only difference, I submit, between the case of these ani- 
mals, which we will call amphibious animals, and other animals that 
never leave their home. Our title is absolute. I do not recognize that 
there are here mitigated forms of property. What is mine is mine, 
only in this case the right is subject to defeasance, and different in that 
respect from other kinds of property. I cannot lose my title to my 
sheep, my cow or my horse except by my own act or the superior act 
of a superior power; but here my title depends, to a great extent, upon 
the will of the animal. The animal has an animus in this case; it has 
no animus in the other. Where it is a tame animal in every sense of 
the word, recognized as such by law, and subject to my control, always 
and forever, then I cannot be divested, even if it should stray and go 
into the territory of another. If he kills it he is guilty of a crime; and 
if these animals leave without that intent then they have divested us 
by their act of the property notwithstanding our intent to keep it. 

Then Mr. Phelps proceeds and he justifies this assertion: 

It is under this rule, the Justice of which is apparent, that property is admitted 
In bees, in swans and wild geese, in pigeons, in deer, and in many other animals 
OTif^uMj ferte naturaSf but yet capable of being partially subjected to the control of 
man, as is fully shown by the numerous authotitiea cit^ m aiU^di «kY^«&i\»^ >a>&:l« 
Carter's argnmeut. J 
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The case of the seals, we submit, is stronger than any of these* 
There is no case that stands so close to the case of an absolutely domes- 
tic animal without being, if you please, in every sense a domestic animal 
as that of the seal. In that particular it is, as I said sui generis. As 
stated in the argument: 

Their home on the American soil is not onl^ of their own selection, bat is a perma- 
nent home necessary to their existence, and m respect to which they never lose the 
animum revertendi. 

And we know from the records that for a century back that animvs 
revertendi has been constantly and tenaciously exhibited and exercised. 

The municipal law has been fally gone into by Mr. Garter, and I pass 
from that subject. 

Now, have we any rights under the international law! The propo- 
sition is laid down in this way and supported by authorities to which I 
will call the attention of the Tribunal: 

Bat upon the broader principles of international law applicable to the case, the 
right of property in these seals in the United States Government becomes still clearer. 
Where animals of any sort, wild in their original natare, are attached and become 
appurtenant to a maratime territory, are not inexhaustible 

I ask the attention of the Tribunal to that element in the case, thus 
making them different from the boundless schools and shoals of fish 

in their product, are made the basis of an important indastry on such territory, and 
would be exterminated if thrown open to the general and unrestricted puruuit of 
mankind, they become the just property of the nation to which they are so attached, 
and fh>m which they derive the protection without which they would cease to exist, 
even though in the habits or necessities of their life some of them pass from time to 
time into the adjacent sea, beyond those limits, which by common consent and for the 
purposes of defense are regarded as constituting a part of the national territory. In 
such H case as this, the herd and the industry arising out of it become indivisible; 
and constitute but one proprietorship. 

This high court will observe that in discussing the question of the 
industry, a distinction is made between property in that industry of 
which the herd is a part, and property in the individual seal. I am not 
in the slightest degree disposed here to minimize the force of the argu- 
ment that this herd is ours, and every individual seal belongs to the 
United States; but my purpose is jast as well accomplished if the high 
Tribunal takes the view that even without going to that extreme length, 
if it be extreme, the United States has an interest in the industry — 
this industry founded by Bussia and nurtured, fostered and protected 
by itself— that the industry itself is one susceptible of protection by 
international law: 

What is the right of property in the herd as a whole, in the seas, and under the 
oircumstanceSy in which it is thus availed of by the United States Government as the 
foundation of an important national concern, and in which it is assailed by the Cana- 
dians in the manner complained off When this point is determined, all the dispute 
that has arisen in this case is disposed of. 

In support of this most important proposition Puffendorff and Vattel 
are both cited. I will not take the time of the Tribunal to read at 
length what they say, but simply content myself with an extract from 
each with regard to fishing. How different the case of fishing is from 
the pursuit of the seal, I have already tried to show; and how much 
stronger the Case of the United States with regard to seals is than the 
illustration sought to be drawn from fishing in the common acceptation 
of the word, This is what Pufieiidorff says: 
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Ab for flailing, thougli it hath moch more abnndant sabject in the sea than in 
lakes or rivers, yet His manifest that it may in part be exhausted^ and that if all 
nations should desire such right and liberty near the coast of any particular 
country, that country must be very much prejudiced in this respect; especially 
since 'tis very usual that some particular kind of flsh, or perhaps some more 
precious commodity, as pearls, coral, amber, or the like, are to be found only in one 
part of the sea, and that of no cousiderable extent. In this case there is no reason 
why the borderers should not rather challenge to themselves this happiness of a 
wealthy shore or sea than those who are seated at a distance from it. 

"The various uses of tlie sea,^' says Vattel, "near the coasts render 
it very susceptible of property. It furnishes fish, shells, pearls, 
amber, etc.; now in all these respects its use is not inexhaustible. 
TVherefore, the nation to whom the coasts belong may appropriate to 
themselves and convert to their own profit, an advantage which nature 
has so placed within their reach as to enable them conveniently to take 
I)Ossession of it, in the same manner as they possess themselves of the 
dominion of the land they inhabit. Who can doubt that the pearl 
fisheries of Bahrein and Ceylon may lawfully become property!" 

We do not doubt it; we do not dispute it; although we do dispute, 
as Mr. Carter has stated, the grounds upon which that title is asserted 
and that right is supposed to rest. 

"And though, where the catch of fish is the only object, the fisheiry 
appears less liable to be exhausted, yet if a nation have on their coasts 
a particular fishery of a profitable nature, of which they shall become 
masters, shall they not be x)ermitted to appropriate to themselves that 
bounteous gift of nature-as an appendage to the country they possess.'^ 

Is not that precisely our casef Is not this "an appendage to the 
country we possess" t If not, what is itt Does it not depend upon 
the country we possess! Is not the very condition of its existence 
dependent upon that country! Do not the United States hold the lite 
of the seal in their hand upon that territory! Is it not then in every 
sense of the word an appendage to the territory that we hold! So it 
is with Ceylon, and so it is with these coral fisheries which have been 
mentioned; they are all marine industries connected with the territory 
of the nation, and for that reason conceded by general consent and by 
international law to those nations whether it be to Italy, or to England 
or to France: 

A nation may appropriate to herself those things of which the free and common 
use would be prejudicial or dangerous to her. 

Can anything be more explicit upon this point! The common use 
would be prejudicial and dangerous to the United States — not only 
prejudicial but fatal to the United States — so far as its industry is 
concerned. 

This is a second reason for which governments extend their dominion 
over the sea along their coasts, as far as they are able to protect their 
right. 

If the Court please, I was proceeding to read further from Mr. Phelps^ 
argument an extract which I deem most material; but it is well to 
preface it with the reflection that the seal exists to-day simply because 
we refrained from its slaughter. History has shown, and we know, 
precisely what would become of the seal of the north because we have 
the experience of the past. As Mr. Buckle has said, the office and 
function of history is to teach us from the study of the past what will 
happen in the future; and we know that indiscriminate slaughter on 
land is fatal to the race. The vacant seal rookeries of the South tell 
the story in the strongest and most eloquent terms. In one year when 
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the authority of Bnssia was removed and that of the United States 
relaxed, or not yet in force, 240,000 seals were slain in one single year; 
and yet this industry was in it« infancy; what would have become of 
it in the next year and the nextt 

From such a slaaghter the United States is not bound to refrain, if the only object 
is to preserve the animals long enough to enable them to be exterminated by for- 
eigners ut sea. If that is to be the result, it would be for the interest of the Gov- 
ernment and plainly within its right and powers, to avail itself at once of such 
present value as its property possesses, if tne future product of it can not be pre- 
served. Can there be more conclusive proof than tliis of such lawful possession and 
control as constitutes property, and alone produces and continues the existence of 
the subject of it f 

That is to say, if the decision of this high tribunal should be that 
indiscriminate pursuit and indiscriminate killing are to be tolerated 
and encouraged, then the United States has the right — whether it 
would exercise it or not I cannot tell—of availing itself of and using 
for its own purposes and benefit the animals within its reach and under 
its control, rather than to aUow them to become the pr^y under the 
most cruel and inhuman circumstances, of those who cease to respect 
what the United States has hitherto considered to be its rights. 
* The Minister of the United States to Great Britain used the expres- 
sion, which was the subject of some discussion, that this pursuit of the 
seal under the circumstances stated and explained, was contra bonas 
mores. I submit to the court that he did not exaggerate; that if any- 
thing is against good morals, it is a practice by its nature calculated to 
undermine sound principles of humanity and to contract their growth. 
This pursuit directed almost exclusively against that class of animals, 
that are the favored children of the law in every civilized country, 
must be against good morals. It is not possible that a pursuit which 
is likely, nay, which is certain, to exterminate a useCul race, can be per- 
missible. Some remedy must be found. This high court will find it, 
and must find it; as it is conceded by all that this is a useful race, as it 
is conceded by all that it is being diminished and ruined and destroyed, 
surely the result must follow and some remedy must be applied. There- 
fore it is said in this brief : 

The method of pursuit employed by the Canadian vessels, and against which the 
United States Government protests, not only tends to the rapid extermination of the 
seal, but is in itself barbarous, inhuman, and wasteful. 

Can there be any question about that! If there is now, there will 
not be when this high Tribunal has heard the evidence read. 

So far as the legislation of the United States is concerned the kill- 
ing of female seals at any time is made criminal by the statutes of the 
United States. 

The destruction during the breeding season of wild animals of any kind which are 
in any respect useful to man, is prohibited, not only by all the instincts of humanity, 
but by the laws of every civilized country, and especially by the laws of the United 
States and of Great Britain. 

We have to start, in trying to ascertain what law may be applied at 
this point, the common consent of both nations that this practice is 
wrong and criminal. I read from page 139: 

The depredations in question, dignified in the Keport of the British Commission- 
ers by the name of an *4ndn8try,'^ are the work of individuals who tit out vessels 
for this purpose. Their number, though increasing, is not great. The business is 
speculative, and as a whole not remunerative, thoagh it has instances of large gains 
which stimulate the enterprise of those concerned, and make the prospect attract- 
ive, like all occupations which have a touch of adventure, an element of gambling, 
and a taste of cruelty. 
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And I may add in this connection as an evidence of the kind feeling 
of the British Commissioners, whose report, as I have said, is the most 
important element in the British Case, that they have advanced — and 
we mnst be grateful to them for the kindness which it evinced — an 
argament why the United States shoald encourage pelagic sealing. 
I am sure that the unaided ingenuity of the arbitrators, collective or 
individual, would never imagine what that advantage is; it is that by 
encouraging pelagic sealing we will create for ourselves a nursery of 
brave and hardy sailors ! I do not believe that either Great Britdiu or 
the United States needs that nursery. I think the instinct and the 
ability on both sides for making good sailors to fight the world and 
each other need not be encouraged by slaughtering female seals in the 
Bering Sea. 

Against this injnry, which the United States Government has made the subject of 
Tain remonstrance, there are alisolntelj no means of defense that can be made avail- 
able within the limits of territorial jurisdiction. 

No fortifications can protect the young seal against the death of its 
mother and consequent starvation. The three mile limit is no defence. 
They are not slain within the three-mile limit. They go out for food 
beyond twenty miles. 

As it is impossible, when seals are hnnted in the water, that the sex can ever be 
discriminated before the killing takes place, it follows that if what is called ''pelagic 
sealing" is allowed to be carried on, the enormous proportion of pregnant and suckUng 
females and of nursing young before referred to, must continue tiO be destroyed. 

Then comes the question of raids. The raid is an attack made under 
cover of the night or of the fog by bolder and more experienced men, 
who are willing to take the chances of being shot — which chances the 
British Commissioners suggest ought to be greater — ^men who are wil- 
ling to invade a friendly territory, and in a night to get such a number 
of seals as will justify the expenditure of themoney invested, and com- 
pensate them for the risk. So far as the raids are concerned the United 
States asks no help from this high Tribunal, or from anyone else; but 
you will bear in mind that when you arrest pelagic sealing, you also 
dispose of the raids. The raiders are the men who hover around the 
coasts, who come in, as I have said, under circumstances favorable to 
their pursuit and having a right as they claim — a right which we deny — 
to visit those waters for the purpose of hunting seals, take advantage 
of every opportunity to come upon the shore and accomplish their mis- 
sion of destruction. This, so far from being an argument against the 
contention of the United States, is one of the very strongest arguments 
that we can use against pelagic sealing. Eaids are most destructive. 
It was not pelagic sealing that destroyed the Southern seals. Whyt 
Because it is so much easier and more profitable to go upon your neigh- 
bor's land and to take his property there, than to scour the earth and 
the sea in quest of something uncertain and undefined; and the only 
reason why pelagic sealing was unknown in those Southern seas is that 
it was easier to go upon land where these animals were collected and to 
slaughter them in masses. Whether the effect of the decision of this 
high Tribunal may not be to save the seal all over the world is a ques- 
tion which I need not discuss; but it is a comfort and a reflection to 
believe that, in our advocacy of the rights of the United States and in 
our denunciation of this cruel and barbarous method of pursuit, we are 
perhaps the advocates of Great Britain as well as of the United States. 
The question is a large one in every respect. It is one well worthy of 
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the consideration of this High Tribunal and of the attention that it shal 
give it. It is not only the protection of our proi)erty; it is the estab 
lishment of a great and beneficent principle which will operate for th 
whole hnman race. 

So much for the raids. 

Senator Morgan. Mr. Goudert, I wish to inquire of you, wheth^ 
you have examined into the question whether under the treaty betwe^ 
the United States and Great Britain the citizens of each country ha^ 
not the right to enter the territory of the other for any innocent pK: 
pose without being prohibited t 

Mr. CouDERT. I suppose that this is conceded. There is no qiv^ 
tion about it; and when I speak of pelagic sealing I am speaking (^t 
criminal act. The sea is open to all for innocent purposes; and I mi^ 
concede, for the sake of the argument, that the British sealer has just . 
much right to kill seals as the American sealer. It is stated in argume z 
that a great many Americans are engaged in it and in fact we clail 
and contend that mutato nomine the Canadian is often an American, 
have no doubt that that is so, and that in order to evade our law b 
borrows the British flag to carry on his depredations more safely; bc^ 
it is not a question of nationality. 

The President. You mean in the Bering Sea! 

Mr. CouDERT. Yes, sir. 

The President. Kot on the coast f 

Mr, CouDERT. No, not on the coast: in the Bering Sea. WehaT<^ 
not yet undertaken to prevent that; and we come to this court to pr^ 
vent it. 

Senator Morgan. But if the killing of seals on land is not th€ 
destruction of property of the United States and the British subjects 
have the right to go there without interruption, why may they not gc 
there to hunt and kill the seals on the land as well as they might hunt 
and kill wild ducks t 

Mr. Coudert. Certainly they may, if we have no right to them. If 1 
have no right to my horse, my friend who has a pass to enter my prop 
erty may thereby ride away on the horse, of course I cannot stop him 

Senator Morgan. Then we could not i)ossibly prevent a raid upoi 
our islands being made for the innocent purpose of killing the seals! 

Mr. Coudert. Certainly not; and if it is an innocent purpose unlesi 
we put a Chinese wall over our territory we cannot prevent it. But i 
they are our property, and if, as I insist most respectfully, the seal if 
just as much my property as any animal however domestic, why, o 
course, the moment they enter there with the animus furandi they an 
robbers, and are open to the criminal law of the country. 

The President. Xou mean in this case civil property t The Unite( 
States owns the seals as civil property as individuals! 

Mr. Coudert. Yes sir. 

The President. That is why it is poaching! 

Mr. Coudert. The United States as a Government owns this lam 
and it owns this industry. It has an unqualified title to it such as i 
is. Eussia has transferred to us all the right it had. The Unitec 
States might have done one of two things. The United States might 
have as a Government, as a corporation, if you please, undertaken U 
raise seals. That subject was discussed — and Senator Morgan knowt 
it, for he was in the Senate of the United States at the time. Or £ 
corporation could be formed which would have the privilege of killing 
a certain number, or an uncertain number — there was a maximum but 
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:xio raiDimiiin — subject to the regulations of tlie United States; «nd the 
^^nestioii came up in Congress which was the one that they should adopt. 
fThe United States is, I am glad to say, reluctant to go into any busi- 
ness except that of governing our x>eople; and the less she governs 
T18 the more we like it. That is the function of the United States — to 
^o as little governing as i>ossible. To go into seal raising seemed to 
many men something that should be avoided. Then there was only one 
other alternative — ^to form a corporation under the best possible con- 
ditions for the preservation of the seals, and the exploitation of the 
industry. The title to all these seals is in the United States. It is 
appurtenant to its soil. It is an outgrowth of its soil. It is connected 
with its soil. It is inseparable from its soil. 

The President. At what moment, according to you, do the lessees 
become owners of the seals t « 

Mr. CoUDERT. They never become the owners, if the President please. 
They have under us, and subject to us, the right to kill the surplus 
product. When that is done under our supervision, and they have paid 
the United States a certain tax upon the skin, that skin is absolutely 
theirs. 
The President. It is only the skin that becomes their property? 
Mr. GouDERT. It is the skin. 

The President. The dead body does not belong to them then! 
Mr. CouDERT. Well, the body having been entirely valueless no ques- 
tion has ever arisen on that subject; and I would rather not commit 
myself to any theory. 

The President. The point is to fix the moment when they become^ 
owners. 
Lord Hannen. How about the oilf Is not oil extracted from theml 
Mr. CouDBRT. I think to no practical extent. 
Senator Morgan. That is taxed also. Oil is taxed. 
Mr. GouDERT. Yes, the oil is taxed; and the carcass is also used for 
food. The residents use the carcass for food. 

But I was answering one of the learned Arbitrators, and I come back 
to the i>oint. It is a test, an excellent test, as to the question on whichi 
X thought we were agreed; but from Sir Gharles EusselPs remark, 1. 
think we are not. Senator Morgan's suggestion affords a test as to the 
Correctness of my position with reference to the right of property on. 
the island. We do not dispute that friendly nations may come upom 
Our territory, if they are guided by no bad motive, and animated by no- 
hostility. If, however, they come to these islands in a sealing vessel,. 
^ith men armed with gaffs and rifles and guns, we know that they are 
-t^alefactors. We know that they do not come there to enjoy them- 
selves. The climate is not one that permits it; and the social ameni- 
ties are not of the most attractive order. Most excellent gentlemen,. 
Some of whom are here present, have lived on these islands, and it. 
^^roald be worth a journey to the islands to visit them; but there is nO' 
^^ertainty that their occupations would permit them to extend the hos- 
>[>italitie8 of the place. When men go there in a boat, with certaim 
^ippliances, you may be absolutely certain that they are going there on a. 
:araid, especially as they never go there in broad daylight, but select foggy 
^ays or cloudy nights. 

Pursuing this suggestion of Senator Morgan, why do we repel raids,, 
i^nd what right have we to repel raids! 

Senator Morgan. That was the point of my inquiry. 

Abr. CouDERT. I do not understand from the other side that they 
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Jiave jet dainMrilp I do not know in the evolution of argument that tliey 
win dfiim, that we could not prevent a raid. If bo, when we bought 
the seals from Bussia, we paid a very large price for the animals. If 
there is any farther argument upon that, I will leave it to my associate 
who will close the discussion. So far I have been unable to see any 
ground ux)on which could be justified the claim that so long as these 
animals were upon our soil and attached thereto, they were not abso- 
lutely ours, uti et abutiy to do absolutely what we pleased with them. 

Chancellor Kent has laid down the rule in a very few lines. I do not 
know how far his fame may have penetrated the Continent of Europe. 
Our jurisprudence in many respects is very different, and it may be 
that his commentaries, so highly respected by us and in Great Britain, 
may not have attained the reputation here that they deserve; but, sir, 
your exceptional knowledge of the English language has permitted 
you, probably, to enjoy the perusal of those lectures ; but it is no afiront 
to say that the knowledge of the English language is imperfect, as a 
general rule, in your country. 

The Pbbsident. I believe that the name of Chancellor Kent is 
known all over Europe. 

Mr. CouDEBT. I am very glad to hear it. Then I may read with 
double assurance and comfort what he says. It is on page 143: 

Every yessel in time of peace has a right to consnlt its own safety and conren- 
ience, and to parsue its own course and business without being distarbcMl, whem it 
do€$ not violate the rigkte of others. 

The freedom of the high seas for the inoffensive navigation of aU nations is finuly 
established. 

Ton will see here the cautious language that this great jurist uses. 

Sir Charles Bussell. That last statement is by an English jurist, 
not Kent. 

Mr. CouDERT. Does not Kent adopt it f 

Sir Charles Russell. I do not know. It is quite long afterward. 

Mr. Phelps. That is quoted in the opinion in Queen v. Kehn. 

Mr. CouDERT. Well, I do not object to it for that reason. Perhaps 
in some respects it would be all the stronger. I am sure^ however, that 
it is precisely the same idea. 

Sir Charles Bussell. Oh no. 

Mr. CouDERT. Kent says that the vessel in time of peace may pursue 
its own course and bnsiness on the high seas when it does not violate the 
rights of others. If it does violate the rights of others, it is not inof- 
fensive, and therefore the sentiment is the same. Still, I am obliged 
to Sir Charles Bussell for correcting me. I was wrong. 

So with regard to Mr. Justice Story, another of our most distin- 
guished jurists, and long a member of the court to which one of your 
Arbitrators now belongs: 

Every ship sails there [in the open sea] with the unqnestionable right of parsniog 
her own lawfal bnsiness without interraption, bat whatever may bo that bnsiness, she 
is bonnd to pursue it in snch a manner as not to violate the ri<;hts of others. The 
general maxim in snch cases is sic utere iuo ut alienum non Icedas. 

Are they doing us no injury when they destroy our property by kill- 
ing the pups through the killing of the mother! Are they using their 
rights without injury to us when they are destroying a valuable and 
costly industry! The question answers itself. 

The safety of states and the protection of their commercial interests were not sac- 
rificed to the idea of the freedom of the sea. That freedom waa conceded for the 
purposes of such protection, and as affording its best security. 
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If we stady this qnestioD, this development of the rule of the freedooi 
of the sea, a principle which was long opposed by some of the wisest 
and best jurists in Great Britain, we will find that it was for the pur- 
IK>8e of the protection that it afforded to all nations, bat never as a 
vehicle lor wrongdoing: and so far as freedom of the seals concerned, 
if we have there any rights, the doctrine of freedom of the sea, and the 
shibboleth that the great ocean belongs to all people to do what they like 
thereon, have nothing whatever to do with the discussion of this question. 
Wrong is not made right because a man is in a ship. Bight does not 
abdicate because it steps upon the quarter deck of a man-of-war, or of 
any other vessel. Bight is right, on land and on sea; and the expan- 
sion of civilization makes that proposition clearer and more applicable 
every day. 

Then it comes to this: We have an industry, we have property, on 
the land. That property is ours. It is appurtenant to our soil. These 
animals, dififerent in that respect from absolutely domestic animals, go 
oat for food. Killing a mother kills the pup upon our soU. May we 
not prevent it f What is there that forbids that we should invoke these 
ordinary principles of rightt There is nothing new about it. A wise 
man, many years ago, said, '^ There is nothing new under the sun." 
There is very little new in law. Of course codification may introduce 
by express enactment new ideas into thecode that governs a municipality 
or a nation; but when we are dealing with these great questions that 
do not depend upon written law issued by one nation for the govern- 
ment of its citizens, we must look to those broad principles which pro- 
hibit wrong and encourage right, and are common to all the civilized 
nations of the globe. The question is, What is right! Is there any- 
thing new in our claim ; and if so, whatt In what respect is this newf 

Lord Coke, I think it was, once Faid that in all his judicial experience 
he had never had but one or two questions of common law that troubled 
him. Whyt Because it was founded upon usage, upon that usage 
which was accepted by all the intelligent, civilized persons who com- 
posed the nation. It was founded on custom. It was founded on right. 
Sometimes the right of today grows with time so that it becomes scarcely 
recognizable. Sometimes that which is permitted today, as in this case 
the killing of individual seals with a spear, becomes wrong and crim- 
inal if done in such a way as to destroy a race of animals; but all we 
ask is not the application of new, but the application of old, principles 
to this case. It is not a new case in any sense, except that by the nature 
of this animal it is stronger than any other that can be adduced. That 
is all. In that it is different. It is different because the habits of this 
animal are so nearly akin to those of a land and domestic and tame 
animal that the analogies taken and given in our briefs fail to cover the 
case. They are too narrow. We go beyond them. If those illustrations 
are good, a fortiori are we right; but even if they failed in any sense, 
still we may be right because the animal with which we are dealing is 
so different in important respects, all favorable to us, that you can 
apply a rnle not new in its principle, but new in its application. And 
how are these rights to be enforced! There is only one of two ways: 
either to do as the United States began to do, to do as Bussia has 
insisted upon doing, to say: This is our property; no one shall inter- 
fere with it — or, to come before you, not abandoning or waiving one 
iota of our original position, but as Mr. Carter so eloquently stated 
yesterday, to avoid all possibility of collision, submitting our conten- 
tions to an impartial and enlightened court, and praying that it may 
lay down a principle which will go far beyond our necessities and the 
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necessities of the other side, to be a beacon, perhaps, for fatare time 
and future generations. 

Nor do I think it necessary here to consider the three-mile limit, or 
the question of jurisdiction. These matters are entirely separate and 
distinct. For the purposes of this argument we concede to all the 
nations of the globe — 1 desire to be very careful here of the particular 
point that I am on— we are willing to concede to all the nations of the 
globe the same rights in Bering Sea as we ourselves possess: the 
same right to go and to come, the same right to stay or to leave, the 
right to do everything that is right, the right to do nothing that is 
wrong; and thus we always come back to the question whether it is 
wrong to destroy onr property against our will when we are helpless 
unless we invoke force. 

I desire also to call the attention of the Court before closing this 
branch of the argument to the fact that it is upon the principles that I 
have tried to make clear as those for which we contend, that all niarine 
property is held, that is, all that kind of property that is spoken of in 
the respective arguments of counsel. Instances are given here, and as 
my friend, Mr. Garter, has dwelt somewhat upon these points, I shall 
merely allude to them. lustances are given here of cases where great 
nations have claimed rights outside the jurisdictional limits, the arbi- 
•trary three- mile limits, going out twenty miles, thirty miles, fifty miles, 
hundreds of miles; and the coral beds of Great Britain and of Italy, 
and the fisheries of France have been spoken of— not only to protect 
coral beds, but to protect oyster beds, to protect seals; for at last Great 
Britain herself has become alive to the fact that a valuable industry of 
hers was in process of rapid destruction, and she has endeavored and 
is now endeavoring to shield and protect her seals. The arguments 
that have been made by Mr. Carter, and the few remarks that I am 
making upon this subject, should not be understood as in any, the 
slightest, way disputing the right of Great Britain, Italy and France 
to such property. Only I may be permitted to say, and 1 hope that it 
will not seem presumptuous when I do say it, that the tenure must be 
indeed fvsdl if it rests upon the argument stated in the British Case; 
whereas it is impregnable, if I am right and if the arguments used by 
Mr. Carter are applicable to the case. This property does belong U> 
those nations, not because it happens to rest upon the bed of the sea^ 
but because it is an industry belonging to those nations, connected.^ 
with their territory, and conceded to them^ ex necessitate^ by the com — 
mon consent of mankind. 

ViscoNTi DE Venosta. I wiU say in regard to the observation ot 
.Mr. Coudert, that the Italian decrees do not apply to foreigners. The 
decree refers to a regulation, and the regulation refers to a law which, 
in its first article, says that its zone of apx>lication is only in territorial 
waters. So really that decree does not apply to foreigners; but the 
industry, in fact, is exclusively carried on by Italian citizens. I must 
add, however, that this prohibition has now been repealed. 

Mr. Coudert. I was coming to that question — the discrimination 
between citizens and foreigners, and the privilege that that rule would 
give to foreigners over citizens. Of course, if, as the Arbitrator says, 
and I desire to be instructed by him 

ViscoNTi DE Venosta. It is merely a question of fact. 

Mr. Coudert. I desire to be instructed by him either on the facts 
or on the law; and he is quite competent to instruct me on either. Of 
course if the industry is carried on within territorial waters, this is not 
applicable at all. I concede that. If it is within your three-mile limits 
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Sir Charles Bnssell might object to it on the ground that he objects to 
>xiT owning the seals on our own land. How Italy is to own coral beds 
:liree miles away, if we are not to own seals on our own territory, I do 
:iot know. But there is a question that I will come to in a moment, viz, 
a.ow far these statutes apply to citizens and not to aliens. However, I 
xm much obliged for the correction, and of course if they are within 
^territorial waters, I leave the Italian coral fisheries out of the case. 
Bat one illustration is as good as ten, and it is manifest that in some 
^f these cases here cited the protection goes much further than the limit 
[>f territorial waters. On page 167 of the Argument it appears that as 
far back as 1863, 

The taking of seal, in whatever country they have been found, has been in an 
aspecial manner Hhe subject of legislative and govemniental regulation in the open 
sea. And in such actions Great Britain and Canada have been conspicuous. 

By an act of the British Parliament passed in 1863, the colony of New Zealand was 
made co-extensive with the area of land and sea bounded by the following parallels 
of latitude and longitude, viz., 33° N., 53° S.; 162^' E., 116° W. The southeastern 
comer of this parallelogram is situated in the Pacific Ocean over 700 miles from the 
coast of New Zealand (26 and 27 Vict., ch. 23, sec. 2). 

In 1873 the legislature of New Zealand passed an act to protect the seal fisheries 
of the colony, which provides: 

(1) For the establishment of an annual close season for seals, to last from October 
1 to June I. 

Here let me be permitted to say I do not eare what the legislation 
is, if there be any. If they ean establish a close season for one week, 
they can for one year; it is the assertion of dominion that is important 
to consider. It is the claim of title that we want to get at, not the 
very mild, gentle measures that may be adopted. Perhaps they are 
entirely insufficient and more radical ones ought to be selected; but if 
they claim the right to establish a close season, they must also, by 
implication, insist upon, and claim, the right to enforce that close season. 
How are they to do this except by force! Not only did the Govern- 
ment of New Zealand assert the right, but delegated its authority in 
these words: 

(2) Tbat the governor of New Zealand might, by orders in council, extend or 
vary this close season <u to the whole colony or any part thereof, for three years or less, 
and before the expiration of such assigned period extend the close season for another 
three years. 

If that be proper and correct, if Great Britain has a right to go over 
a dominion or domain of water extending some 700 miles, then by what 
principle may we not adopt those measures, and ask for the adoption 
of those rules which are absolutely necessary to the object in view! 

The Peesident, — Do you believe that law was ever applicable, or 
Applied in fact to foreigners, and accepted by themt 

Mr. CouDERT. — I intended to say a word upon that, and I will say it 
now if it is the preference of the learned President. 

In the Argument of Great Britain it is stated : We have made certain 
^itatutes, but they only apply to our own citizens — that is to say, take 
the Irish oysters or the Kew Zealand seals, I, whose fortune it is to be 
born and bred and to owe allegiance to the flag of the United States, 
may take a ship, may man it, may go there and plunder the oyster 
beds and destroy them; whereas an unfortunate citizen of Great 
Britain who started at the same time as I, is captured by a Revenue 
Cutter and very properly sent to gaol. That every possible sort of 
privilege and immunity should be granted to the Clnited States, I 
highly desire, but in spite of law arguments emanating from the 
highest source (and the highest source is before us), I doubt if that 
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wonid be the result; and if I had any client who was ready to embark 
his capital in the plundering of these oyster beds or the slaught^ of 
the New Zealand seals on the theory that he had an advanti^e over 
the British subject because he was an American, I would advise him 
to stay at home and enter into some more reputable business — I do not 
believe that he would obtain immunity. I concede that the proposition 
is correct as stated in the abstract — that penal laws outside the terri- 
tory do not apply to any but citizens, as a general proposition. I do 
not concede, even for the argument, that in the case of the Bering 
Sea the statutes of the United States do not apply to every ship upon 
that sea whatever its nationality. But that, 1 UJEive eliminated from 
my argument, and I concede as a general proposition, that a penal law 
in such general language as to every person does not apply unless a 
crime is committed, within the jurisdiction, to a foreign citizen. Even 
that is not universally the case. I do not know how it is in other 
cx)utineutal nations, but 1 know for instance under the old laws of 
Prussia, and to-day, of Germany, the arm of the law will reach a citi- 
zen who commits an offence even in a foreign jurisdiction. He has not 
offended the law of Prussia, he has offended the law of another nation 
to which he is answerable, and yet the hand of the law extends and 
grasps him where it may; and when we are told, as we are told, in the 
brief of the learned Counsel, that these statutes do not apply to citi- 
zens of other nations, I would like to ask whether they mean by that, 
that no punishment would be inflicted, no confiscation put in force* 
and no repressive measures set into operation, if a foreign ship -should 
accompany the ship moved and owned by citizens! 

The President. — Perhaps we shall hear a little more explanation 
about that from the other side in due time. 

(The Tribunal then adjourned for a short time.) 

Mr. OouDERT. — ^When the hour of recess arrived I was calling the 
attention of the High Tribunal to the various laws which had been 
cited in Mr. Phelps's argument to show what jurisdiction great nations 
had assumed, and properly assumed, to protect their property rights 
or to protect their industry, and a number were cited. I noted among 
others the laws of !New ZeaJand. It is but fair to say that our learned 
friends on the other side have taken us to task upon this, and have 
made such an explanation of the laws which have been cited in con- 
nection with the facts — the geographical facts — that it is very possible 
the illustration may not have been as valuable a one for my side as I 
supposed, and, therefore, I prefer not to rest upon it. Other illustra- 
tions are very strong and sufficiently prove the position that I have 
endeavoured to take, and to make more clear, namely, that all nations 
have found it necessary, that had marine interests connected with 
their property in territorial jurisdiction, to pass laws, make regula- 
tions, and adopt defensive measures which were necessary to the 
preservation of those interests. That is all I cited these cases to prove. 

Fow passing from the case of Kew Zealand we go to Newfoundland 
and we find the laws of Great Britain were passed for the purpose of 
protecting seals and seal fisheries, and in connection with this I may 
say — and it may not be irrelevant to the consideration of the general 
subject — that all nations interested in the preservation of this animal 
have concluded that it was inexorably necessary that some kind of 
legal protection should be thrown round them, and some power exer- 
cised in their behalf under the penalty of absolute destruction. And 
therefore it is that you will find that all these nations that have seal 
property, whether Great Britain, or Cliili, or any of the South Ameri- 
can uatioiiSj have all passed lavra fot XAi^ \)\]^^^^» 
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It is annecessary to add that the mere passage of a law is an assump- 
tion of right — an exercise of jurisdiction — and it makes very little dif- 
ference so far as the general principle is concerned whether that law 
be applicable and may be extended to others than nationals. Bo far 
as the main proposition is concerned, of the assumption of a right, if 
France passes cei-tain laws to protect certain fisheries and if France 
confines that with an idea, real or mistaken, that it may not go beyond 
a prohibition to its own citizens — if it pass that law, by the mere pas- 
sage of that law it exercises a jurisdiction and asserts a right because 
the laws of civilized nations are not made merely to harass their own 
citizens. The theory is protection to citizens in exchange for service, 
but what kind of law would that be which France or Great Britain 
would pass to protect the seal, or the oyster or the coral, which would 
be directed only against its nationals because it had no right to touch 
any other trespassers than those T 

Of course they would be worse than nugatory, they would be worse 
than futile. They would be arbitrary and crueL No nation under- 
stands this better than Great Britain. No nation has ever gone further 
than,— I may say that perhaps no nation has ever gone so far as, Great 
Britain in the assertion of the right to protect all round the globe (for 
her possessions extend all round the globe) the man who owes allegiance 
to her flag and obedience to her law. Other nations may have found 
that she pushed these pretensions and claims perhaps to an extravagant 
extent; but to her credit be it said, that the British citizen was just as 
sure of protection from outrage by foreign Governments as the citizen 
of Rome when he could say ^^ I am a Boman citizen," and, when he had 
Baid that, the hand of the torturer was stayed and the arm of the tor- 
turer was paralysed. So with Great Britain at all times. She has had 
one role, viz. that there was no nation on the globe great enough to 
oppress her citizens. Are we to be told now, and is it seriously to be 
ftrgaed that Great Britain passes laws oppressive, repressive and cruel 
which are to apply only to her citizens, and leave the rest of the world 
to perpetrate the wrong which she is trying to suppress? Yet that is 
the argument, if our learned and distinguished Mends on the other side 
are right. 

They tell us, and they repeat it in this argument, for instanoe, taking 
Canada, in their argument on page 43: 

'/The Fisheries Act '', they say, *' prohibits the kiUing of whales, seals, or por- 
poises with explosive instruments, and daring sealfishinff time from disturbing or 
^ojnring any sedentary seal fishery or from frightening the shoals of seals coming 
into such fishery." 

Just what we are trying to do, to prevent the destruction of the shoals 
that are coming to our land. 

The United States statement in respect of this Statnte is that it prohibits all 
persons without prescribing any marine limit; and the inference drawn is that it 
Applies to aU persons on the high seas, including foreigners. 

I need not pursue this. There are a number of other cases cited by 
way of illustration, and the distinction is made in this case and in the 
case of Chili, Japan, Panama and other nations, that these only apply 
to nationals and not to foreigners. I do not believe, may it please you, 
Mr. President and the other members of this Tribunal, that our learned 
friends would go to the extent of saying that anything which is forbid- 
den a British subject is pennissible to a Frenchman or an Italian, and 
I shall not be satisfied that that is their view of the case until they 
have stated it. I will not believe that two ships may go to any of 
these fisheries and one ship be arrested becauseit is aBtiti^b.^\\v^^ 
arrested by a British revenue cutter or manot^vaT^^^dLXXi^iXXXi^^^^^ 
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will be able to go on and perform its work with impunity. I do not 
deny that as a general proposition penal statutes of this kind cannot 
operate outside the territory except as against nationals, but I do deny 
that that consideration gives impunity to the foreigner. I deny that 
if these two ships should go together the foreigner would be exempt, 
that he would simply be told that he may go on with his work, because 
there is no power to prevent him; and having received the assurances 
of distinguished regard from the courteous commander of the man-of- 
war, all the rigours of the law would be reserved for the British citizen. 

That is directly the converse of the action of Great Britain in all 
cases. I take it that the rule is this, that while the statute itself would 
be inoperative, perhaps, as a statute outside the jurisdictional limits, 
against an alien and foreigner, the rule of self-defence steps in, and 
under a changed name and a different theory the wrong is prevented, 
and that the Frenchman, or the Italian, or the German, would find that 
his fate was not improved except that he would be stopped on general 
principles of defence, whereas the other would be simply told, there is 
a statute passed by your own nation, you are subject to the penalties 
which it affixes. If so, we are disputing about words. It must be so, 
because it is impossible that Great Britain should be willing to say to 
the whole world : ^^ You have an advantage over our people, and all you 
have to do, when you invade our fisheries or our schools of seal, is to 
produce the opinion of distinguished counsel, backed up by decisions 
of the English Courts, that English statutes do not apply to any but 
nationals, and the property is at your service". That is impossible. 
Therefore^ I say that this is more a debate on words than a question of 
principle. If the statute (.just as our statute passed to protect our 
seals in what we consider our own waters) is a reasonable one, under 
the circumstances, it may be adopted by the United States, as a simi- 
lar statute may be adopted under like circumstances by Great Britain 
or any other nation as the measure of repression for the wrong which 
it is intended to prevent. And if our friends say that the statute does 
not apply, then I ask do you mean that foreign nations have a license 
to plunder your oyster beds or slaughter your seals, when that per- 
formance is interdicted to nationals Y 

What name would such legislation deserve if adopted by a proud, 
enlightened, aggressive nation that has never sufi'ered a wrong to one 
of its nationals to go unredressed Y Are you not inevitably reminded, 
when such a theory is broached, of Shakespeare's Bottom, who invented 
a new animal, a lion that would ^' roar you gently as any sucking dove". 
Ko, Sir ! Great Britain has never, and I hope the United States will 
follow her example, discriminated against her citizens, but she has 
always exalted the position of a British citizen, just as high as human 
power could do it. 

In the abstract then I am not disposed to quarrel with my distin- 
guished friends about their views on this point. We will concede that 
their propositions of law, as considered in the abstract, are sound and 
that we cannot legislate for foreigners outside our jurisdiction; and 
yet they will be compelled to admit that even if this be so, the right of 
self defence is not imperilled, impaired, or diminished. 

This right is not based upon the fact that the oyster is on the ground ; 
or that the coral is on the bed of the sea. It is based upon the fact 
that there is an industry of the nation legitimately belonging to its 
creator and born to yield its fruits to those who have made fruits pos 
sible by industry, by care, by protection. How is the freedom of the 
sea saved (if it is invaded by our contentions), because the oysters live 
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upon the bottom of the sea and never frequent the shore T In order to 
reach them, must you not go upon the seaf Must you not go below 
the seat Must you not protect the seaf Is not the surface of the sea 
the space that you must guard in order to guard the property beneath T 
It is trae there is the difference that the oysters never frequent the 
land. There is this diflFerence in our favour, because, to that extent, 
the seal is a land animal and, to the extent that I have stated, it is a 
domestic animal. 

I hope that this discussion has not wearied the Court or been entirely 

without value if it has shewn, what I take to be the fact, that we do 

not really differ upon this question, but that, upon the substance, Great 

Britain and the United States are agreed ; and France would be agreed, 

, for her interests are the same and her conduct identi(?al, — that any 

national industry, even upon the sea, is to be protected, and that the 

right of self-defence may properly, fairly and legitimately be invoked 

whenever that industry is attacked. There are only two conditions 

attached to that; first, is it necessary to use measures of self defence? 

And, in the second place, are the measures pro])osed reasonable? If 

both those questions are answered in the affirmative, then the executive 

act which puts resistance in motion and which vindicates national right 

is complete, is justified and is law. And it is late that we want. Law 

in its best sense, in its highest sense, in its most moral sense; the law 

that would be expected not from a Statutory Tribunal, not the law that 

would be expected from one nation or the other, confined within narrow 

imitations which sometimes strangle the right; but from a Tribunal 

formed for the very purpose of expanding, enlarging and recognizing 

the beauties and greatness of international law. 

The legal principles contended for by our friends on the other side 
are stated at page 55. 

That by the nniversal usage of nations, the laws of any State have no extra-terri- 
torial application to foreigners, even if they have such application to subjects. 

With that, subject to the limitation that I have tried to make clear^ I 
can find no fault. 

That Great Britain has incorporated this principle into her own law by a long- 
established usage, and a series of decisions of her Courts; and that the law of the 
United States is identical. 

With that I find no fault. 

That the British Colonies have no power to legislate for foreigners beyond the 
colonial limits. 

That international law has recognized the right to acquire certain portions of the 
waters of the sea and the soil under the sea in bays, and in waters between islands 
lyid the mainland. 

This, in its terms, I should not be willing to recognize, because it 
recognizes the symptom and not the cause. International law has 
recognized the right of Great Britain and other Nations to certain 
Fisheries, to certain properties, not because it happens to touch the 
soil under the sea, but because, as I endeavoured to show, the protection 
of an industry was involved. 

That the analogy attempted to be traced by the United States between the claims 
to protect seals in Behring Sea, and the principles applicable to coral-reefs and 
pearl- bedB> is unwarranted. 

The only difference is that the case of the seals is so much stronger, — 
stronger for the reason that I have given, that it is not necessary, in 
order to assert our jurisdiction and to handle our property, that we 
should dive down to the bottom of the sea. These animals come of 

B s, PT xn ^20 
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their own volition, gnided by their own instincts and preserved by that 
instinct from destruction. They come upon oar soil; they seek it; 
they choose it. They live there, and breed there; and certainly, dar- 
ing the time that they are there, they are under our protection and in 
our possession. 

And, finally, that there is no complete or even partial consent of nations to any 
such pretension as to property in, and protection of seals as set np by the United 

States. 

Undoubtedly that is true. There is no such complete admission of 
our rights so long as a powerful nation like Great Britain denies them. 
Certainly this is true, for if Great Britain accepted our views of the 
situation we would not have the honor to be here before this Tribunal 
to day. If the United States has a right of property either in the seals 
outside the territorial liheor of self defence in respect of their interest 
in the herd, no question is submitted by the Treaty as to how that 
right is to be exercised and enforced. It is to be presumed the United 
States is able to enforce that right. It is to be presumed that no 
nation would be willing to dissent from the conclusion reached by this 
Tribunal should it recognize that right. All the desirable results 
should follow from that decision, namely, that other nations should 
abstain from disputing that which is assigned to us. It might happen, 
perhaps that the United States would undertake, in an excessive or in 
an improper way, to assert and exercise and enforce its rights but that 
would ajiply to any other right. There is no right which may not be 
asserted in an offensive way. There is no claim, however just which 
may not be enforced in such a manner as to justify the resistance and 
resentment of other nations. As to that, the United States must take 
the risk. It may be trusted, I think, to enforce those rights in a just 
and reasonable manner. 

I have now, if the Court pleases, said all that I deem it necessary to 
say upon this branch of the subject, and I will proceed to a matter 
more directly coniiected with the facts in the case. I am quite con- 
fident that every Judge on the Bench and perhaps every Jurist on this 
Bench has recognized that one of the great difficulties in this case is 
due to the absence of what we call pleadings — ^the absence of issues. I 
cannot but believe that if this case had been brought into Court in a 
manner common to both nations in such a way that issues would have 
been framed, very little dispute of fact would have arisen between our 
distinguished friends and ourselves. This absence of pleadings and 
therefore of issues, has injected an element of confusion into the case 
which it is very difficult to get rid of. To decide what is the question 
in a controversy has been a difficulty from the time of Bacon and a 
good deal before him; a« he said, to ascertain the true question was 
one half of the battle. 

The idea of pleadings, whether in Great Britain, the United States, 
or France, or any other country, is to have an assertion of right made 
on the one side with a denial on the other side — in other words, to pre- 
sent to the Court in the clearest manner possible the various contentions 
of the different parties. Every lawyer has experienced the advantages 
which resulted from the adequate presentation of the issues, although 
he may occasionally have been confined within narrow limits by their 
operation. There is no such difficulty here; we may discuss every- 
thing; we may discuss the nature of the seal, the habits of the seal, 
the life of the seal, the death of the seal, and we are bound to deal 
with matters possibly irrelevant, for we do not know what is concede^ 
^or are we clearly told what is denied b^ the other fsi^e, 
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In fact, it will be found that we do not yet agree as to what is the 
Teal issue between the parties to the controversy, except that Great 
Britain has denied the right of the (Jnited States to exercise dominion, 
or jurisdiction, or sovereignty, as you please to call it, over the Bering 
Sea; it is not easy to say what point of contention there is between 
these two great nations. A law-suit has, generally, an objective point, 
a result to be attained, something desired by one side and objected to 
by the other — but here tee both want the same thing. We both wish to 
protect the seal, and we both agree that the race is dying out. You 
may read this Treaty from the beginning to the end, and you may study 
it in every form: it always comes back to this: these two nations want 
to find out how they may, without sacrifice of their rights on either 
side, preserve a race which is conceded to be valuable to mankind. 
Thus upon the principal point we agree, and, so far, it is simply a ques- 
tion of means, for this High Court of Arbitration to find how to 
preserve and protect them, thus satisfying, as far as the final result is 
concerned, both parties to this controversy. That result was almost 
attained by diplomacy. Mr. Phelps, the United States Minister in 
London, had stated his proposition clearly and strongly to the Govern- 
ment of Her Majesty, had been met in the fairest way, and a scheme 
had been agreed upon, which at that time would have been as satis- 
factory no doubt to the Government of the United States as to that of 
Great Britain. I say ^'at that time", because such a settlement would 
not be satisfactory at the present day. 

It is idle to deceive ourselves on either side as to one proposition, that 
is that we have both learnt much upon this subject that we did not know 
when the diplomatic correspondence was going on. Both parties sup- 
posed that a certain protected zone — a large one^^r a close season, as 
proposed,! think it was by Lord Salisbury, would satisfactorily protect 
the«e animals. 

Mr. J^HELPS. — It was proposed by the United States Government 
and assented to by Lord Salisbury. 

Mr. CoUDERT. — ^Yes, proposed by the United States Government. 

<t*erhaps a close season might be satisfactory as a means of protection, 

\mt only on the ground stated by Mr. Garter that it would be so 

^fifective as to amount to prohibition — a close season that would permit 

J>elagic sealing cannot prevent pelagic slaughter. The very nature of 

t^he business, however carried on, is of such a character that the sealer 

^sannot discriminate, and if you start with that assumx)tion which is 

«ne of common knowledge and which my associate has so eloquently 

l>rought into the case, tiiat the only means to preserve the race is to 

preserve the females — ^if you start with that, there is the end of the 

pelagic industry so far as it deserves recognition or protection. The 

preservation of the seals and pelagic sealing cannot exist at the same 

time. And therefore if the scheme agreed upon was such a scheme as 

to permit pelagic sealing it was a faulty scheme. If it was such a one 

as practically to prohibit it, it was good in substance, but it would 

have been infinitely more satisfactory to adopt absolute prohibition. 

We have now reached the point when, through the exertions of both 
nations and a willingness to adjust by diplomatic methods the differ- 
ences between them, the matter was referred to Canada. In denouncing 
pelagic sealing and pelagic sealers, of course, this High Tribunal will 
understand that it is simply a denunciation of the business. It is a 
denunciation that applies to two classes of men the Canadians and the 
Americans. How many of the Americans are engaged in this business 

itt violation of their national law on Ca^?^dia^ ships 1 do uot know^bat 



I 



308 ORAL ARGUMENT OF FBEDERICK B. COUDERTy ESQ. 

as those ships come from GaDadian popts and profess to sail under the 
British flag, I will speak of the business simply as Canadian sealing 
and a Canadian industry, if it deserves that name. The question then 
arises, How is it that after this Agreement had been substantially 
made, the efforts, protracted and zealous of both sides, should have 
resulted in a miscarriage T 

We have the answer in a letter which I desire to read, because it is 
very important. It has not yet been read and, in connection with my 
remarks upon the facts, it may be valaable. It shows whence the 
opposition comes, and upon what the opposition was grounded; per- 
haps it would not be possible to present the case of Canada in stronger 
and clearer terms than it is presented in this letter. I believe it is r^d 
now for the first time. It is found at page 213 of the Papers presented 
to the British Parliament, — the Appendix, Volume 3, to the British 
Case. ItisdatedOttawa, July the 7th, 1888. It is signed by Mr. George 
E. Foster, Acting Minister of Marine and Fisheries. Of course, the 
statements emanating from such a source are to be taken with respect; 
and everything this gentleman can be supposed to have stated of his 
own knowledge must be taken as true. He was speaking, as he had a 
right and^ indeed, a duty to speak, in favour of his own people and 
of what he conceived, no doubt, to be a legitimate industry, in resist- 
ance to measures which might, he presumed, be to the detriment of 
his own nationals. 

The undersignod has the honor to Bubmit for the consideration of the Governor 
General in Council the following observations in respect to a despatch from Lord> 
Knutsford to Lord Lansdowne, dated the 8th March, 1888, and enclosing a proposals 
from Mr. Secretary Bayard for the establishment of a close season for seal fishing ii]k. 
and near nehring Sea, to extend from the 15th April to the 1st November of eaolL 
year, and to be operative in the waters lying north of latitude 50^ north, and betweem. 
longitude 160^ west, and, longitude 17(F east from Greenwich. 

The Court will see what a wide space that covered, and what a broad 
period of time. 

Before entering on the discussion of this proposition, the Minister desires to call 
attention to a sentence in a letter from Lord Salisbury to Sir L. 8. West, dated the 
22nd February, 1888 and forming a part of the above mentioned despatch, in which 
Lord Salisbury says: — ''The United States Minister called today at the Forei^ 
Office, and spoke to me about the question of the fur seals in Behring Sea. He said 
that the difficulties in regard to the seal fisheries in that sea were mainly connecte<l 
with the question of the close time, and that no attempt had been made by the author- 
ities of the United States to stop the fishing there of any vessels at the time when it 
was legitimate/' 

This clearly implies that Lord Salisbury had been led by the United States Minister 
to believe ..... 

This is a compliment to our brother Phelps, of which he oaght to be 
well proud. If he could induce Lord Salisbury to believe anything that 
was not true or which he ought not to believe — then he is fully up to 
his reputation for exquisite diplomacy. 

This clearly implies that Lord Salisbury had been led by the United States Minis- 
ter to believe that there is a fixed close and open season for the killing of seals in 
Behring Sea, which is common to all vessels of all nationalities, and that during the 
open season these may legitimately and without molestation pursue the business of 
catching seals. 

I'he facts of the case appear to be that within the limits of the Territory of Alaska, 
which by the United States contention includes the waters of Behring's Sea as far 
westward as a line dr.awn from a point in Bering's Straits south-west to the meridian 
of longitude 173"^ west, the killing of fur-bearing animals, amongst which the seal 
is included, is prohibited by law, that repeated warnings to this effect have been 
given by the United States authorities, and that vessels both of Canada and the 
United States have within the past two years been seized and condemned for killing 
B^als within thes^ Vi^ters, It aUo appears that ou the Xsland^ of St. Cleorge aa4 ^U 
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X'ani, dnriDg the months of Jnne, Jnlyf Sentember, and October of each year, the 
United States Government allows the slaufirhter of seals to the nnmber of 100,000 by 
4s«rtain citizens of that ooantry known as the Alaska commercial company, for which 
onopoly the United States Government is paid a yearly revenne of more than 
,000 dollars. 




The Tribunal will observe the use of this word "monopoly", which 
3. 8 repeated ad nauseam throughout the case. It appears, jierhaps, for 
-fche first time officially here; but it has been adopted, and may possibly 
^3accouut for the feeling exhibited by the British Commissioners in their 
pen and bitter antagonism to the killing as practised on the Pribilof 
slands. 

From the very nature of the case it must be a monopoly. It is evident 
hat if safety and protection of seal can only be accomplished by killing 
n land, the only persons who can do the killing on land are the pro- 
rietors of the land. 

Senator Morgan. — I suppose you mean a monox>oly as to that herd — 
ot as to the Japanese herd or Kussian herd. 

Mr. GouDEBT.-r-Probably, because it is the only herd that is spoken 

^ f; and I call attention to that expression. It is a mischievous one; 

x^t is, in one sense, I think I may say without discourtesy, an improper 

^Due. If it be a monopoly, it is simply so ex necessitate rei. It cannot 

^fce otherwise than a monopoly. If you throw the business on the 

:ft^lands open, so that it is not a monopoly, that simply means raiding, 

sind all parties dgree that raiding means destruction. In fact, the 

^sertion of the right to kill on the islands (which is the monopoly com- 

:i>lained of), is simply, I may call it, a right to tax— it is a right to levy 

« tax. One of the experts, (to whose evidence I shall call attention) 

eays with Gallic humour, sense, and justice that it is an impot sur les 

^ielibataires. But it is not necessary for me to depart, swerye— or as 

Sir Charles Bussell would call it — ^to "shy", from my subject: I am 

simply speaking of this as a monopoly, and I say the power to tax is a 

X)ower to slay; and I might better put it by quoting an expression 

which Mr. Justice Harlan is familiar with — the power to tax is the 

power to destroy because it is an expression used by your great chief 

justice; and it shews if we have the power to tax alone we have the 

power to conserve and the power to destroy. I object to the word 

mono|)oly, and that is the reason I stopped here to shew the Court that 

it was unjustly and unfairly used in view of the features of this case. 

At no season of the year, and to no other persons whatever, is it permitted to kill 
a single seal within what is claimed as the limits of the Territory of Alaska. 

That is txue. We do not allow people to come on our islands and 
kill our seals except with our x)ermission. 

It is eyident, therefore, that there is no part of the year when citizens of any 
country, with the sole exception of the Alaska Commercial Company, can legiti- 
mately kill seals within the limits named ; and when Mr. Phelps stated to Lord Salis- 
bary that no attempt had been made by the authorities of the United States to stop 
the fishing there of any yessels at the time when it was legitimate, his statement 
should be read in conjunction with the fact that there is no period of the year when 
it is legitimate for any vessels to fish for seals in the waters of Alaska. 

The proposal to fix a close time is based by Mr. Bayard upon the alleged necessity 
of immediate measures to prevent destruction of the seal fishery in Behring's Sea 
and the North Pacific Ocean. 

Tour Honours will see that even at that time— that is in July 1888 — 
the Canadians were well informed that killing? of seals in the Korth 
Pacific Ocean^ was one of the grievances of which the United States 
complain* 

It is not clear f^m any information at present possessed that any pressing and 
absolute necessity exists for nny such nieitsures, so far as shown by the present con- 
dition of that fishery in the North Pacific. 
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May I not say tbat tbis is a very qualified denial and nataraOy a 
qualified denial coming from an honourable official who can simply con- 
tent himself, not with denying that there is a pressing and absolute 
necessity, but simply that it is not clear from any information then pos- 
sessed that that pressing necessity existed T The fact is, that when 
the case was well understood and all the facts before the parties inter- 
ested, it became absolutely clear that a pressing necessity existed— so 
pressing that both sides arrived at a modus vivendi^ and agreed that 
their hand should be withdrawn from the sea, and that the herd shonld 
be allowed to continue to increase and multiply in peace. 

From a Report made by the Special United States Treasury Agent in Alukft 
dated the Slst July 1887, it appears. 

(1) That nune but young male seals are allowed to be killed on the Pribilof Islands, 
and of these only 100,000 annually. 

(2) That a careful measurement of the breeding rookeries on St. Paul and St. Goorgo 
Islands showed 6,357,750 seals, exclusive of young males. 

That seems to be a very close calculation. It is not " 751 ", or " 763" 
it is " 750'^, How that is arrived at, I do not know. 

Sir Charles Eussbll. — He is your own official representative. 

Mr GouDERT. — No doubt. That is what he says. Well, they are 
all good guessers. 

(3) That 90 per cent of the pups bred by these go into the water, leaving a mor- 
tality of but 10 per cent at the place of breeding. 

(4) That fully one-half of the above 90 per cent of pups returned the following 
year as yearlings to the rookeries leaving thus a total mortality of 45 per cent, from 
various canses at sea. 

It needs but a slit^ht consideration of these figures to demonstrate that an addi- 
tion of millions each year must be made to the surviving seal life in the North Pacific 
Ocean. 

That iSy it must be increasing enormously. 

The Agent in his Report says: ''This vast number of animals, so valuable to th 
Government, are stUl on the increase. The condition of aU the rookeries could no 
be better f 

This was the condition of things, if this Beport is to be trusted, i 
1887. 

Against the enormous yearly increase of seal life may be placed the average annu 
slaughter as given in the memorandum attached to Mr. Bayard's letter, viz, 192,457 
for the whole world, or for the seals near to Behring*s sea as follows: 

Pribilof Islands 94,967 

Commander Islands and Robben Reef 41,898 

Japan Islands 4,000 

Northwest coast of America 25,000 

Ora total of 166,860 

With an annual clear increase of millions, and an annual slaughter of less than 
200,000 in the North Pacific Ocean, it surely cannot be contended that there is any 
necessity for such stringent and exclnsive measures as the one proposed in order to 
preserve the seal fishery from threatened destruction. Not only would it appear 
that the present rate of catch could be permitted, and a continual increase or the 
total number of seals be assured, but it would seem that this annual talce might be 
many times multiplod without serious fears of exhaustion so long as the present 
conditions of breeding on the Pribilof Islands are preserved. 

I can ask for no better praise of the system on the Pribilof Islands 
than this — ^you may go on and take, and multiply the take, without 
serious fears of exhaustion so long as the present conditions of breed- 
ing on the Pribilof Islands are preserved. 

The time proposed as close months deserves consideration, viz, f^om the 15th April 
to the Ist November. For all practical purposes, so far as Canadian sealers are con- 
cerned!, it might as well read from the Ist January to the 31st December. 
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I beg that the Tribunal will notice this — that any reasonable curtail- 
:ment — any curtailment that is not purely nominal might as well be 
Ifrom the first day of the year until the last. In that, I entirely agree 
"with the Commissioner. Abstinence is easier than moderation, D' 
vTohnson said, as far as drink was concerned; and abstinence is easier 
i^han moderation when it comes to this pelagic .slaughter which holds 
ont a glittering reward for the time being without reference to the fatal 
consequences in the future. 

It is a well-knowii fact that seals do not begin to enter the Behring's Sea ontil the 
middle or end of May ; they have practically all left those waters by the end of 
October. The establishment of the proposed close season, therefore, prohibits the 
taking of seals during the whole year. Even in that case, if it were proposed to 
make this close season operative for all on the Islands of St. Paul and St. George as 
weU as in the waters of the Hehriug's Sea, it could at least be said that the close 
time would bear equally on all. 

SirOHAULBS EussELL.— He says;— <' Even in that case if it were 
proposed to make this close season operative for all" — he means opera- 
tive on land as well as on the sea. 

Mr. CouDEBT.— It is: 

Even in that case, if it were proposed to make this close season operative for all 
on the Islands of St. Paul and St. George as well as iu the waters of tlieBehriugSea, 
it could at least be said that the close time would bear equally on all. 

But the United States Government propose to allow seals to be killed by their 
own citizens on the rookeries, the only places where they haul ont in Alaska, during 
June, (July, September, and October, lour of the mouths of the proposed close sea- 
son. The result would be that while all others would be prevented from killing a 
seal in Behring Sea, the United States would possess a complete monopoly and the 
effect would be to render infinitely more Valuable and maintain in perpetuity the 
seal fisheries of the North Pacific for the sole benefit of the United States. 

Here, again, is this reproach of a monopoly, and here, and through- 
ont this letter, and throughout most of the arguments in this case, the 
one great distinction is lost sight of which caunot be kept too closely in 
mind by the Tribunal — that no scheme has been suggested — that no 
scheme can be suggested by human ingenuity so far as failure in the 
past allows us to say so now, which will permit discrimination, while 
the advantage that the United States possesses and which she alone 
possesses so far as this industry in raising seals is concerned, is that she 
may discriminate. I know that it is stated by our friends — it is stated 
throughout the case — ^that females are sometimes killed. My brother 
Garter went into this subject with great elaboration yesterday, and 
therefore I need say nothing upon that point. The question is 
whether any comparison is to be made between the killing of seals on 
land where discrimination is made, and the promiscuous slaughter that 
necessarily accompanies pelagic sealing. 

Who ever heard of a raiser of sheep allowing his men to rush wildly 
in the flock with gafls and spears and shot guns and rifles T Discrimi- 
nation is the rule. The only historical instance I know of is one I am 
sure familiar to the President of the Tribunal, where a cert^ain gentle- 
man attacked a flock of sheep mounted upon his horse, clad in armour, 
armed with his good sword, and smote them right and left But then 
he was a lunatic, as you remember — at least, he said so himself before 
he died and he repented of these things, and said that whereas he had 
been ont of his mind, then, as he was approaching the portals of death, 
he was sane again. That is the only instance which my researches 
have permitted me to find which can be of any use to the Counsel on the 
other side on this question. 

It is to be noted that the area proposed hj Mr. Bayard to be effected by the close 
peason virtually covers the whole portion of the Behriug's Sea in which the exclu- 
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si ve ri^ht of sealing has, dnring 1886 and 1887, been practically maintained by the 
United States Government. To this is added a part of the North Pacific Ocean, 
north 50^ of north latitude, and which commands the approach of the seals to the 
passes leading into Hehring's Sea. By the adoption of this area and close season 
the United States wonld gain, by consent, what she has for two years held in- 
defiance of international law and the protests of Great Britain and Canada. 

Whether it is in defiance of international law is a question as to which 
the Tribunal may have something to say; but certainly Mr. Bayard did 
propose this as the only just and reasonable way of protecting the 
rights of the United States. 

And while this area woiild be held closed to all operations except to those of her 
own sealers on the Pribylof Islands, the northwest coast of North America up to the 
50th parallel of north latitude and the sealing areas on the north-eastern coast of 
Asia would be open to her as before. 

The device. . . 

If successful, would feed and perpetuate the rookeries on St. Paul and St. George 
Islands. . . 

That is true. That is precisely what we ask — ^that these rookeries* 
the only home and place of protection of these animals, should be per- 
petuated and fostered and taken care of and increased. 

And add immensely to their value, while it cuts off at one blow the most Talnable 
portion of the high seas from all participation by the sealers of aU other nations. 

It is to be borne in mind that Canada's interest in this industry is a vital and 
important one, that she has had a very large capital remuneratively employed in it, 
and that while by the proposed plan the other Powers chiefly interested have their 
compensations, Canada has none. To her it would mean rum, so far as the sealing 
industry is concerned. 

Mr. Bayard appeals to the Government of Great Britain on the grounds of the 
labour interested in preparing the seal-skins in London. 

It appears in the Case that thousands of hands are employed in London in pre- 
paring these skins. 

It is not necessary that the Alaska Commercial Company should do the sole catching 
of seals in order to retain this advantage to London labourers. The sealskins taken 
by Canadian sealers find their way to London to be dressed, jnst as surely as do 
those taken by the United States Company. So long as the fishery is not exhausted, 
London will, other things being equal, retain the ^vantage she now possesses in 
this respect. But Mr. Bayard must misapprehend the sense of justice of Her 
Majesty's Government, if hesupposes that they would consent to an unjust deprivation 
of Canadian rights, because of the aUeged prospect of perpetuating some small pecun- 
iary advantage to a limited section of her subjects in London. Under this proposal 
Russia would lose nothing. Her vessels do not now pursue seals in that part of 
Behring's Sea ceded by her to the United States in 1867. Kusnia has valuable seal 
islands of her own : the Commander Islands in Behring's Sea, and Kobben Reef in the 
Okhotsk Sea, on which there are valuable rookeries, and the Russian Government 
draws a considerable revenue therefrom, as they are under lease to this same Alaska 
Commercial Company. This part of Behring^s Sea does not fall within Uie proposed 
closed area. 

It has been already shown that the United St-ates would gain largely by the estab- 
lishment of this close period. 

The President. — Is that the same Alaska Commercial Company 
that had control over the Eussian fishery? 

Mr. CouDERT. — Not the present lessees — not since the change in the 
lease; but at the time this gentleman was writing. 

Sir Charles Eussell. — It was the same at the time that letter was 
written. 

The President. — They are separate nowt 

Mr. CouDERT. — Yes. 

From her rookeries on the Pribyloff Islands she draws now a yearly reyenneof over 
300,000 dollars. This wonld not only not be interfered with, but wonld be enor- 
mously increased by reason of the perpetual monopoly she would e^joy under Uie 
proposed arrangement. 

If the prosperity of one country is an argument to be used by another 
country in defence of malpractice, of course this is a very strong argu* 
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ment. It wonld be profitable to us to continue that industry. It would 
be profitable to the world if we should be allowed to continue it. All 
we can say is, it is either this monox>oly or destruction. 

Bnt while this is true, as to Rnssia and the United States, Canada would lose the 
employment of a lucrative right long possessed, and this loss wonld be fatal to her 
prosecution of the seal industry, and would be nnrelieved by a single compensation. 

It is manifest ftrom a perusal of Mr. Bayard's letter that the proposition is to pre- 
vent the killing of seals during the close time by any process whatever within the 
area set apart, except, of course, upon the Pribyloff Islands. 

Forgetting that there is a close season on the Pribilof Islands from 
the Ist of January to the 31st of December. The close season is intended 
to prevent a certain thing, that is the killing of females; and it is not 
allowed on one single day in the year to kill them on the Pribilof Islands. 
Therefore, so far as this case is concerned, so far as the evils to be rem- 
edied are concerned, so far as the remedies to apply are concerned, we 
may say that there is a close season the whole year round on Pribilof 
Islands, and that is the fact that these gentlemen will not understand. 

£x]>erienced sealers aver that by the present methods of hunting with gun and 
spear not more than one in ten of the seals stnick is lost, and it is not believed that 
tnese methods are so destructive as Mr. Bayard alleges. 

That is, they wound ten per cent and lose them. We will undertake 
to show that the loss is enormously more than that, that it is a most 
severe drain upon the herds, without benefit to anybody; that the ani- 
mals are wounded and lost constantly, 25 and 30 per cent: but I am 
anticipating. 

The method of taking seals by means of the not is not a destructive method, and 
yet it is proposed to prohibit this as well. 

I am glad to have a Minister say that the use of the net is not a 
destructive method. That is one of the few methods that are prohib- 
ited by the British Commissioners, and probably for the reason that it 
is not destructive. The only methods that they allow are the most 
destructive, as the court will see. 

It appears, therefore, that what Mr. Bayard intends is to entirely prevent the kill- 
ing of seals within the area proposed by any methods or by any person except by 
the methods employed upon the Pribilof Islands and by the citizens of the United 
8tate8, who may, for the time beiog, enjoy the monopoly of taking seals thereon. 
Against this unjust and unnecessary interference with, or rather prohibition of, 
rights so long enjoyed to a lawful and remunerative occupation upon the high seas, 
the Undersigned begs to enter his most earnest protest. 

And this was effective, a most effective protest in its results. 

The President. — Mr. Coudert, I would like to ask you whether we 
are to hear an explanation from your side as to this taking of the seals 
by nets. Will you come to thatf Is it a point of your argument T 
We have not heard yet about it, but we wish to hear about it. 

Mr. CouDEBT. — I would like to answer almost any other question of 
fact that the President of the Tribunal might put to me; but really I 
never saw anything about taking seals by nets that wa^ worth consid- 
ering, except that the British Commissioners say, ^< You ought not to 
t^e by nets". 

This gentleman says it is not destructive. I do not understand that 
anybody denies that. I understand there is an intimation in some affi- 
davit that at one time or another they were used in the Aleutian Islands 
or in the straits. 

The Pbesident. — Will the British Government's side offer us any 
explanation as to the sealing with netsY 

Sir UnABLBS Bussell.— Yes, in due course. 
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The President. — ^If we hear it at any time it will be suffident, of 
coarse. 

Mr. GouDERT. — I think it is not an element in this case. I thinkthe 
other side will agree with me that it is not an element in the case. 

The President. — The point is why it is not an element. 

Mr. Jastice Harlan. — It might become an element when we come to 
Befrnlations, as to whether that mode of attacking the seals is to be 
prohibited or not. 

Mr. CouDERT. — ^That is a question upon which I do not think any of 
the counsel are in a position to help the Court. 

Mr. Justice Harlan. — My reading of the case is that it is admitted 
on all sides that the taking of seals by nets is injurious; but whatisthat^ 
mode, I have not gathered from the case. 

Lord Hannen. — Primd facie it would peem to me to present one dif- 
ficulty — the difficulty of discriminating between males and females. 

Mr. CouDERT. — I do not know, your Lordship, how it would discrim- 
inate. All the seals would come into that net, if it was a good net. 

Lord Hannen. — ^We shall hear explanation of how the net is used 
farther on. 

Mr. GouDERT. — ^That does not appear in the case. Nets are not used, 
I think I may state that without contradiction. 

The President. — They might be. 

Mr. Justice Harlan. — Nets are not usedf 

Mr. GouDERT. — Ko sir. Practically there is no such thing as taking 
by nets. It does not exist. A little importance is given to it by the 
British Gommissioners in their report. While I regret, Mr. President, 
that I am not able to give you information upon this 

The President. — Perhaps it will come in time. 

Mr. OouDERT. — I doubt it. Sir. I doubt it; because the sources of 
information to which I have applied with some diligence are all in the 
same papers that my learned friends must consult, and from which they 
must also draw their knowledge; and I think I may say that nets have 
never been a practical factor in this seal fishery; that there is an affi- 
davit somewhere in the papers by which it appears that some man had 
heard of the employment of nets in the Aleutian channels, or the Aleu> 
tian Islands, by which a few pups were caught. I do not think there 
is any evidence — I am subject to correction by my learned friend if I 
am wrong — that seals were caught by nets. 

The President. — ^Those would be fixed nets on shore perhaps t 

Mr. Goudert. — ^They would cover the mouth of a bay, and catch the 
seals as they passed. 

The President. — Stretching from one shore to anotherf 

Mr. GouDEBT. — From one shore to another. 

The President. — ^Kot on the high seas. That would be impossiblef 

Mr. GoiTDERT. — That would be impossible, of course. As I say, the 
only importance attached to taking seals by nets is that the British 
Gommissioners recommend that it be interdicted. I do not think any- 
one objects to the interdiction of nets. The Ganadian sealers do not 
use them, certainly. We do not use them on the Islands; and I do not 
know that any body ever has used them. I may say here, although 
this is somewhat anticipating, that from the British Gommissioners 
reports, it appears that there are two methods of destruction that have 
become obsolete, or have never been used. The rifle has become obso- 
lete. The net has never, practically, been used. Those two methods 
of destruction they recommend should be interdicted. The shotgun 
)ias displaced the rifle. The shotgun is the most deadly weapon. This 
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€3estraction has grown from evolution. The original genn or proto- 
plasm was the Indian sealer with a hungry belly and a spear as his only 
csapital, using the one to fill the other through the medium of the seal, 
rrhat was the protoplasm. Then came evolution. Even the ordinary 
jmusket would hardly be available for that purpose. You must bear in 
xnind that these seas are agitated, that the seal, the sleeping mother, 
«ven when she sleeps, confiding at that period of her life in the humanity 
€>f vian^ because the instinct of the mother tells her so to confide, may 
«8cai>e a musket because of this motion ; and when the pelagic sealer 
lias missed, he has to go through the old-fashioned process which the 
older members of the Court are familiar with of loading through the 
muzzle, and missing fire half the time. 

But all that has disappeared with the improvement in fire-arms. 
IBlrst came the rifle, which carried an enormous distance, and with a 
deadly ball. That was better, and that was used. Then came the 
l>reech-loading shot-gun, with the buckshot scattering, of course, enor- 
mously, wounding and maiming very often, but very often hitting; 
and in many cases the seal is caught. So that the breach->loading shot- 
gun is now, I think I may say, the only method that is used by the 
pelagic sealer. That is the last in evolution. 

The President. — Do the shot-guns that are used now reach so far 
as the rifle T 

Mr. GouBERT. — They do not reach quite so far as the rifle. Of 
course the rifle, with the ball, will reaeh, theoretically, much, farther 
than the shotgun; but for practical purposes the shotgun will reach 
just as far as the rifle. That is to say, if yon try to shoot a seal at the 
extreme distance to which a rifle would carry, that w;ould be a very poor, 
advantage indeed; unless you were a very fine marksman, you would 
miss the seal. In order to kill the seal, you have to come within a cer- 
tain distance; and these pelagic sealers will come as near to the seal as 
it is possible to come without frightening it away. For that purpose 
the shotgun answers much better than the rifle. 

Senator Morgan. — I will suggest to you just there, Mr.Coudert that 
it would be entirely useless to shoot a seal at the distance of 100 yards 
because it would sink before you could get to it. It would be lost 
before you could get to it. 

Mr. GoUDERT. — ^Yes sir; that is one of the ways in which nature 
punishes the pelagic sealer. It is insufficient; but that is one of the 
methods. When the animal is killed he revenges himself by sinking 
like a shot. That is the only revenge that he has in his power. 

So you will see that what you should interdict is shooting them with 
shot guns. If the process had been reversed, and if the champions of 
pelagic sealing had interdicted the shot gun and permitted the net, we 
would care very little whether or not other means were taken away 
from these men and other opportunities to destroy the animals. You 
will find that the fatal instrument is the shot-gun. You will find how 
deadly it is and yet how often the seals are lost. This is one of the 
points to which I shall have to call the attention of the Tribunal, 
namely the enormous waste not only by virtually killing three animals 
when they kill one, but even of losing that one, which frequentJy hap- 
pens; and I will show you that it must continue to happen because 
skill does not grow in the business. In every other business constant 
practice engenders skill; but the trades unions protect the unskillful 
man against unjust discrimination in favor of the sharp-shooter. It is 
interdicted by the rules to take more than a certain proportion of skill- 
ful men; and when a man by dint of shooting, wounding and driving 
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seals has attained a tolerable skill he may be retained or he may not 
be retained, but the proportion of at least one half most be the men , 
who miss twenty-five per cent of their shots. 

The President. — Do you mean to say that this industry of sealing ^ 
on the coast or on the high seas, is carried on by men who are engaged Jt 
by the trades- union st 

Mr. CouDERT. — Yes sir; I have it here. It is very curious. 

The President. — ^And submitted to such rules as you statet 

Mr. CouDERT. — ^Yes, sir. 

The President. — I thought it was left to all. 

Mr. Coudert. — Here is an extract from the agreement by the Sealei 
Association. I am pleased at the question asked about the nets. I^ 
has permitted me to anticipate somewhat, and to produce this. I ai 
reading, as I state for the benefit of my friends on the other side, firoi 
the Case of the United States, at the bottom of page 192. 

With the permission of the Tribunal, I will read the remarks jui 
before the quotation. 

After stating how many seals were wounded and lost and the propoi 
tion is enormous — our case says: 




Not only has the increase in the number of white hunters in the last few 
made the seals much wilder than before firearms were used, but it has also adde-^^ 
largely to the number of iuesperienced hunters engaged in sealing. It is only nece^^ 
saryr in order to show how much the unskillful outnumber the skillful hunters, t^c? 
refer to the agreement entered into by the members of the Scalers' Association af 
Victoria, British Columbia, for the season of 1891; the portion of the agreement 
referring to this matter is as follows : ** We also bind ourselves not to take more than 
three experienced hunters in the sealing business on each vessel represented by us, 
said hunters to be engaged at the scale or lay adopted by this Association , as herein- 
before particularly described ; and we also agree that all hunters required in excess 
of the three hunters above mentioned for each vessel shall be new men at the bnsi- 
nessof seal hunting, and shall bo engaged at the same scale or lay hereinbefore men- 
tinned, and this clause shall apply to all vessels owned or controlled by the members 
of this Association, whether clearing from the port of Victoria or other ports in Can- 
ada or the United States, or any port where any vessel owned or controlled by any 
member of this Association may be fitting out for sealing on this coast." 

The Case adds practically just what I have stated: * 

The number of hunters thus allowed to a vessel is, therefore, abont one half the 
number of those actually taken on a vessel employing white hunters. 

Lord Hannen. — May I ask you: What is it you are citing this to 
establish? What is your proposition! 

Mr. CouDEBT. — I am talking of the enormous destruction that results 
from pelagic sealing in the manner in which it is now conducted. 

Lord Hahnbn. — Does that depend upon whether these rules of 
trades-unions are observed or not! 

Mr. CoUDEBT. — It depends upon the skill of the huntsmen, to a great 
degree. Your Lordship will find when I read the evidence, that a dis- 
crimination is made by the witnesses. Some of them say: "Green 
hands miss 25 per cent"; one or two witnesses say that they "fire away 
all day and do not get any"; but others say a skillful man will not lose 
more than four or five per cent or six per cent or seven per cent of those 
which he kills. It is important, therefore, in this connection, as explain- 
ing what green hands are, what experienced hands are, what the expec- 
tation may be of improving in this race for destruction, and as an 
explanation for destruction in the past, to show that the means of per- 
fecting themselves in this business are shut off by regulations, which 
are stronger and more powerful, very often, than the laws of the land. 

Mr. Justice Harlan. — What did this Association mean by providing 
for the employment of inexperienced hunters! 
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Mr. CouDBRT. — It would be this. I suppose tbat in all tbese associa- 
ions the great rule is equality — " liberty, equality and fraternity " ; and 
hey would not be equal if one had had five or six years^ experience in 
ilansrhtering the seals and the other had had none. Therefore there is 
iberty to go into the business, equality by not permitting the experi- 
enced men to have an advantage, and brotherhood of the trades asso- 
ciation, which clasps them all in its arms, and gives them all an equal 
:^liance. 

The President. — It seems to be international; it provides for Ameri- 
^n ports as well as for Canadian ports. 

Mr. OOUDERT. — Yes. Oh, we are brothers. There is only an imagi- 
lary line between Sir John's country and mine, and we often forget it 
n our affection for our neighbors. 

Senator MoRaAN. — Where is the head of this association at present? 

Mr. CouDERT. — In Victoria; and this is taken, as you will see, from 
the British Blue Book. 

Sir Charles Russell. — I think it is non-existent now. 

Mr. CouDERT. — I think I have failed to answer the question of the 
learned President of tiie Tribunal as to nets; but I have given him in 
return some information which I possess on the subject of rifles and 
shot guns. 

The President. — I am sure we have found it very interesting. 

Mr. CouDERT. — I stated to the learned Tribunal how some oft these 
^eals were lost. I will give you some statistics upon that, with a belief 
;bat the court is interested in knowing precisely the nature, the extent 
md the destructive agency of this pelagic sealing. Upon this subject — 
although it is branching off somewhat, it is also germane — I will read 
rom the Case, a few lines only, from page 194: 

Besides those lost by wonuding, iu mauy cases, others killed outright are not 
•akon, because the specific gravity of the seal being greater than water it sinks 
>efore it can be secured. In order to save as many of the sinking seals as is possible, 
lach boat carries a ^aff, with a handle from four to six feet long, with which to 
rrapple the carcass, if the point where it sank can be reached in time to do so. Of 
ionrse in securing a sinking seal much depends on the distance from which the seal 
was shot, the condition of the water, whether rough or smooth, and whether or not 
larkened by the blood of the animal, as also the skill of the hunter in marking with 
lis eye the place where the seal sank. It can, therefore, be seen that the range of 
KNMible and probable loss in case the seal is killed outright is certainly large, though 
lot so groat as when tlie seal is wounded. 

As the Case will show, and the testimony upon it is very explicit, 
he seals are lost when they are killed and they are lost when they are 
mounded — not so many when they are killed, perhaps, because in many 
nstances a prompt boatman with a quick gaff will spear the animal as 
t is sinking and recover it; but that a great many are lost in that way 
s very apparent, and also when they are wounded. 

How many are lost in consequence of wounds, no human being can 
ell. We have some very interesting speculation upon that subject. 
}ome of the sealers express it as their ox>inion as experts that they do 
lot think a great many die by their wounds. How they arrive at this 
opinion, how they can, without an examination, measure the gravity of 
he wounds and the likelihood that they will result in death, does not 
kppear in the case; but you will find a number of the witnesses who 
itate, — and so far as we know from hearing tbeir depositions and with- 
out seeing the men, they state with entire seriousness, and perhaps 
rith the intent to tell the truth — that they do not believe that these 
«als die. The seals must indeed be tenacious of life if a great propor- 
ion of tlieni do not die. 

The Tribunal at this point adjourned until Thursday, M^^ 4^1^^^^^ 
1,30 B. m. 



SEVENTEENTH DAY, MAY 4™, 1893. 

The President. — ^If you are ready to proceed, Mr. Ooudert, we are 
ready to liear you. 

Mr. CoUDERT. — I had the honoar to call the attention of the Tribunal 
yesterday, before the adjournment, to the difficulty which any lawyer 
muBt find in making clear the issues in the case. If we had any plead- 
ings to guide us, we might on both sides bring down all the points and 
facts to one or two or a few questions; but when there are many aver- 
ments on the one side and only vague admissions or denials on the 
other, we are necessarily put to the necessity, where material facts are 
involved, of going over the whole case. 

This must be my apology if, in discussing these matters, I should take 
time and occupy the attention of the Court in arguing questions which 
I may Qud hereafter not to be questions in the case. Indeed from a 
statement of our distinguished adversary, Sir Charles Eussell, I am 
inclined to believe that most of the propjsitions of fact, which have 
been laid down by my Associate Mr. Carter and which I mean to 
sustain by proof, will be admitted by him so far as they relate to seal- 
life; but, upon a vague statement of that kind of which I may not per- 
fectly apprehend the meaning and extent, I cannot forbear going some- 
what extensively into the proofs. 

Kot only is there an absence of pleadings to guide the counsel and 
the Court, but there is a mis-statement (I use it of course in the most 
courteous sense) a misapprehension on the part of the counsel on the 
other side of the real issues in the case — at least if they do not misap- 
prehend them we do. The lawyers who drew this being lawyers, and 
understanding how important it was that we should come before the 
Court with issues, that is with allegations of an affirmative character 
on the one side and denial on the other, have stated the points of dif- 
ference as they understood them to exist: they say that the issues are 
clear. This is on page 5 of the argument of the British Counsel : 

Was the Goyernment legally juatitied in seiziDS British veseels engaged in pelagic 
sealing in Behring Sea outside territorial waters T 

Kow I make bold to say that there is no such issue in this case. Kay 
I go further and say that we are forbidden to discuss, and this high 
Court is not authorized to decide, the issue thus stated in the arsrument 
of the Counsel. Both nations reserved that question, or those questions 
to themselves and although I am free to confess that the decision of tius 
high Tribunal, on the questions of fact, may have, and, no doubt, will 
have a most important bearing on any diplomatic adjustment hereafter 
to be made, yet all those matters which relate to liability are expressly 
excluded by the terms of the Treaty; and, therefore, I shall not under- 
take to discuss the question which our friends on the other side say is 
the only question in the case. I have thought it necessary to state this 
at the outset, because if our friends are correct in their statement of 
what the issues are, then we are entirely wrong, and our discussion 
should follow an entirely diit'erept com*se, Whether the veaeeto wera 
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l}roperly arrested or not, whether the decision of our Court in AlaiSka 
^heu the res was before it is final or not, whether our Government will 
<x)n8ent to abandon tbe effects of that decision, whether the decision 
made by this Tribunal will necessarily decide those issues one way or 
tbe other, for one party or the other — as to that I express no opinion, 
for I have no right to obtrude any upon a Court which is not to deal 
with the questions involved. 

I propose, with the permission of the Court, to enter upon a some- 
what detailed examination of the facts. Both my learned friends and 
myself have stated to the Court certain propositions, and for the pur- 
poses of the argument we should naturally expect that they will be 
admitted as facts with the understanding, of course, that they are to 
be supported by reference in the Case to the testimony which supports 
these propositions. There are many propositions which are admitted, 
some which are very imperfectly denied, and as to a few of which it 
would appear that my learned friends have taken issue with us. 

It is admitted in the case (and it is a very important admission as 
bearing on the nature of tbe fur seal) tbat the pup is invariably born 
on land. Our Case states it as briefly and tersely and compactly as pos- 
sible, and every one of the propositions I am now going to read, will, I 
believe, be admitted to be true on the other side. It will save time for 
me to read this, for I am unable to state it more succinctly. I am 
reading from page 98 of our Case, the Case of the United States. 

The pup is born on tbe breeding grounds during the months of Jone or July. Its 
birth usually ocours within a day or two after the uiotber seal arrives on tbe islands, 
and often within a few hours. A youu^ seal at birth weighs from six to eight 
pounds, its head being abnormally largo tor the size of its body; it is almost black 
ID eolour, beinc covered with a short hair, which changes to a silver-gray colonr 
after the pup Teams to swim. These two gi'ades of pups are distinguished by the 
names "blaclc pups" and ''gray pups''. The coat of hair is its only covering, the 
nnder-coat of fur not being tbuud on the new-born seal. 

That proposition, I take it, is undisputed. 

It is also undisputed that there is only one pup born at a birth. It 
is stated that there may be exceptional instances, phenomenal instances, 
which prove nothing except that there are exceptions to every rule; 
that sometimes two are born at a birth. But that may be dismissed 
from the consideration of the case; and it will be found that there is no 
dispute between the two sides as to the general fact that only one pup 
is bom at a birth. As the result of a singular phenomenon (and it is a 
phenomenon, if the view of tbe British Commissioners as to the nature 
of this animal is true) this aquatic or marine or pelagic animal, if born at 
sea, will drown. Birth in its native element, if I may call the native 
element the element in which it is never born, — birtb, at all eveuts, at 
sea is instantly punished by Nature's law with death; and a curious 
illustration of this is shewn by the fact that during one year when the 
winter w.is extremely severe and lasted into the season when the Islands 
were generally free in their approaches from ice, a number of the 
mothers were unable to reach shore in time, the pups were born at sea, 
and every one of them perished. The importance of this consideration, 
when you examine into the nature of the seal, cannot be overstated. 

Some details as to this important matter of fact will be found in the 
Case at page 99; and I will read a few lines with the evidence which 
support's the statement. 

For the first six or eight weeks of its life the pup is confined entirely to the breed- 
ing grounds, being anable to swim. Mr. Thomas F. Morgan, for nearly twenty 
Tears located on the Pribilof Islands as one of the agents of the lessees, states that 
be ha» otleu sepn yoi^ng pups washed o^ by the sorf and drqwodd. Dt.^« U^Hj^iC^ 



320 OBAL ARGUMENT OF FREDERICK R. COUDERT, ESQ. 

ford, for many years reeident physician on the Pribilof islands, relates that a pup 
being found which had lost its mother, was placed near the water's edge in order 
that It might swim to an adjoining rookery and perchance find its parent. Day after 
day, he continues, this pup was watched, but it would not go near the water, and 
neither did its mother return. After several days or so, a new employe of that season 
only, and knowing nothing whatever of fur-seal life and habits, comine along that 
way and finding the pup in the grass, thinking, probably that he had gotten lost 
from the other side, took him up and threw him into the water, with a view of 
giving him a chance of swimming back home. It was mistaken kindness, however, 
for he was immediately drowned. 

Dr. Mclntyre, a gentleman who will be often quoted here and who, 
from his position and his education and character, is entitled to beliefs 
whenever he asserts a fact within his own knowledge, — Dr. Mclntyre^ 
who has made the seal habits and industry a life study, states ^^ that? 
it should be particularly noted that they (tlie pups) are not amphibious 
until several weelcs old^. They become amphibious only as a result o^ 
education and necessity. It is the necessity of going out because when 
the mother feels that she has performed the functions that Nature has 
ordained by nourishing her offspring with her milk until it is able to 
contribute to its own necessities, she drives it into the sea; takes it 
with her teeth or her flippers, and carries it to the sea, compels it to 
swim, chastises it if it does not, and finally inculcates into it habits which 
make it, after that timer, an amphibious animal. So that it is absolutely 
true, and cannot be denied, that during a portion at least of its life, 
and until education has superseded Nature or at least helped it to tbe 
final effort, — during a period of weeks or of months, for we do not all 
agree about the period, the seal is not amphibious but purely a terres- 
trial animal. That is the time when, as I said, not supposing there 
could be any contradiction to what seemed to me so plain a proposition, 
the seal was as much our property as the calf, the ewe, the lamb, or 
the colt upon our premises, and was like them subject to our decision 
as to its future, we being able to kill it or to preserve it as we chose. 

The Pbesident. — Would you call that treatment of the young pups 
by their mothers weaning! 

Mr. CouDERT. — It is in the course of the process of weaning. I have 
no doubt it is one of the first steps; but weaning does not take place 
in those few weeks. The pup is gradually prepared, and the suckling 
goes on for a period of months. 

The President. — ^While the pup swims ! 

Mr. CouDERT. — Eather while the pup is learning to swim ; while it is 
playing about in the water. It is a long time before the pup goes to 
any great length from the land. 

The young become gi'adually accustomed to the water, they choose 
sheltered spots, they play about the shore, they become familiarized 
with the sea and when the season comes and they must go, they follow 
in the wake of the other animals. 

The President. — And then they are weaned! 

Mr. CouDENT. — And then they are weaned, but their mother con- 
tinues in milk (there maybe as to this some question) until a late period 
in the fall. 

Now I desire, on this point, to quote from the British Commissioners, 
and I ought to state now and clearly, the position I take with reference 
to the report of these gentlemen; and if I use any severity of language 
at times (which will never I hope pass the bounds^of entire courtesy 
and respect), it is because that report, as I read it,, is manifestly an 
apologia for pelagic sealing. These gentlemen — gentlemen of character, 
of course, education^ and intelligence, or they neves would have been. 
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Beleeted by Her Majesty's Oovernnient for these important faDctions — 
Sb8sumed from the begiuuiDg that there was a rivalry between the Cana- 
dian sealers on the one side and the United States on the other; and 
that it was their patriotic daty to support pelagic sealing whatever 
might be the result to the seals. My friend, Mr. Carter, has already 
alluded to this, and spoken upon it, and, in answer to a question from 
the learned President, has stated that he attached no importance what- 
ever to statements in the report. 

In another sense, I attach a great deal of importance to the state- 
ments in the report, that is whenever they may be construed as admia- 
■Hons, I say it now, and I say it frankly, I consider these gentlemen as 
hostile witnesses; I am at liberty to dispute their statements whenever 
they are against the side which I am advocating— of course not state- 
tnents of what they havie seen themselves, for I accept their assurances 
without hesitation ; but, whatever they testify against us I have a right 
to dispute; and whenever they testify in our favor I claim the right to 
accept their declaration as an admission, and when I am able to pro- 
duce an admission from the British Conmiissioners that squarely, flatly, 
emphatically covers a certain point, I shall consider my function fulfilled 
as to the point covered, and shall assume that my friends on the other 
side are satisfied that this kind of evidence is conclusive. This theory 
derives an additional force from the fact that the Report is a part of 
the British Case. These gentlemen have received the very high honor 
(and their zeal, if nothing else, entitled them to it), of having their 
report incorporated into their country's Case, and treated as part of it. 
The Pbesidbnt. — I believe, Mr. Coudert, they owe that honor more 
to the American side, than to the English side. 

Mr. CouDEBT. — Well, we are always over generous with our adver- 
saries, and there is nothing that we could do in that direction that would 
surprise me. But if it was extended to them by the American side as 
a useful contribution to the literature of seal life, seal habits, seal 
prospects, and seal necessities, I confess my inability to understand why 
it was done. 

The British Conmiissioners say on page 53, section 298, as to the pup's 
swimming: 

It has already been noted that evidence sach as to show that the yonng can swioi 
for a time at or immediately after birth, has been obtained from a nnraber of sources, 
though it is, at the same time, improbable that under any cirotimstunces the young 
is at first fitted to maintain its existence for any length of time in the open sea. 
This is, however, not a matter of any great importance, for it is evidently the nor* 
mal method for the young to remain for some weeks ashore before venturing even 
to enter the sea. 

The comment ux>on this statement of fact I do not accept as part of 
my argument. I take the fact— the admission — that the pups cannot 
swim or support life in the open sea for any length of time immediately 
following their birth. 

I also read (this is taken from the Appendix to the British Case, vol- 
ume 3 of the papers presented to the British Parliament), the testimony 
of a Mr. Laing who had been pursuing this business. It requires two 
natations. It is volume 3 of the Appendix to the British Case U. S. of 
1892. There is this question on page 184: 

Among all yearling grey pups there has never been anyone known to have found a 
/emalot (A) Tee, it is a fact. I have heard a great deal of talk of females having 
yonng on the kelp, too, bat I do not think that is so. Some hunters report seeing 
pnps off Middleton Island, but I think that is impossible. (Q) Have yon ever seen 
ihem cot a pup out of a female sealf (A) Yes, aud I have seen the pup so cut out 
walk or move about the deck of the vessel, and I have tried to raise it. I have altp 
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thrown it into the water, and hare seen it swim about like a yonng dog. I tu^^ 
seen it keep afloat for fifteen minutes, as long as the vessel was within sight Ck 
the islands the mother seal will take the yonug and force them into the watei* to 
teach them to swim. They will never take the water freely themiselves for from tfr 
weeks to two months. 

It is only due to say tbat here is somethiDg that parports to be evi- 
deiice. Whether our friends wUl consider it evidence or not, I do not 
know. They offer it to us as evidence, but I do not think they will 
rely upon it. In case they omit it, I will read it, and your Honors will 
determine whether this was meant seriously, or whether as a sample of 
grim humor. I am reading from the Appendix to the Counter Case of 
Her Majesty's Government, volume 2, page 87. 

Here is a gentleman who has been seal hunting for 6 years, fie was 
a resident of the city of Victoria, and he says : 

New bom pnps swim if thrown into the water. I remember one that I took from 
a cow and threw oyerboard that swam after onr boat for over an honr. It, however, 
made so much noise that I caught it again and killed it, as it interfered with our 
hunting. 

I make no comment upon that; I simply read it. We also assert as 
a fact that the pup duriug the first few months of its life, is dependent 
on the milk of the female for its sustenance, and this will be directly 
in the rauge of the enquiry put by the President of the learned Tribu- 
nal as to the weaning of the pup. The United States Case, pp. 106 and 
107 says: 

After learning to swim the pup spends its time on land and in the water, bat the 
greater portion is passed on lana, until its final departure, which takes place, gen- 
erally about the middle of November, but the time depends a great deal upon tlie 
weather. 

In fact, I may say that seals have been known to remain in very mild 
seasons all through the winter, as I think our testimony will show. It 
is evident that they are only driven away by the extreme cold and 
the necessities of food, and their departure, like the departure of more 
intelligeut beings, depends on the peculiar conditions of each year. 
When the season is very severe, they leave early; wjien the season is 
favorable and mild^ they leave late. 

During the entire time the pups remain upon the islands they are dependent Bolelf 
upon their mothers for sustenance. 

The importance of this consideration I need not press, in view of 
what has already appeared in the Case as to the slaughtering of tli6 
mother. 

Professor Dall says that the pnps require the nourishment of their mothers for at 
least three to four months after birth, and would perish if deprived of the same. 
Others fix the period of weaning at at least four months. Others say that the female 
seal suckles her young as long as it remains on the islands. All agree that witlLont 
this nourishment the pup would starve to death, and Dr. Hereford gives an accoant 
of endeavouring to raise a motherlebs pup by hand, which resulted in its death. 

So that even with the utmost tenderness and care, even with the 
greatest effort, which, of course, cannot be given to a mass of young 
seals, the seal perishes if the mother is killed. * 

The importance of this question will now justify my reading a few 
extracts from the testimony, and I shall read from our volume, Part 
2nd. It is a collated supplement to the Argument as raised by the 
subjects. I have selected some of the testimony, and although the 
whole of it is interesting and should be read, and although I shall take 
the liberty of asking the Court to examine it, yet I do not think I anc 
justified in occupying valuable time in reading it all myself, and X sb^l 
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therefore select some of the most important witnesses, and shall read 
what they say upon these subjects. As an apology, let me say, if I 
am consuming much time, I am comforted by the reflection that I am 
saving the Arbitrators some labor for when they consider the case they 
^1 have become imbued with the facts and thoroughly understand 
them. Thin will be an advantage when my friends come to answer, as 
the Court will then be fully apprised of the position that we take and 
endeavor to sustain by testimony. The page is 127 of a volume which 
for convenience has been printed and bound. It is a collation of the 
testimony upon every subject. It is a sort of digest which has been 
Tery convenient to Counsel, and will be very convenient, I have no 
doubt, to the High Court. 

Mr. Bryant is one of the witnesses who have been most frequently 
cited. From the permanency of his tenure (he was on the island seven 
years), it is presumable he is a reliable man when he speaks of the 
things he has seen. I consider myself at liberty to dispute the con* 
closions of any witness on my side, and on the other side, wben they 
are merely an inference which his mind gathers from facts; but when 
a man, in the position of this witness whose position recommends him as 
a credible witness, makes a deliberate statement I am bound to accept 
Ms testimony unless it is contradicted either by obvious facts or by 
witnesses equally credible with himself. Mr. Bryant who was in charge 
of the islands from 1870 to 1877, says : 

The pup is nursed by its mother from its birth on the islands, the mother leaving 
tbe islands at different intervals of time after the pup is 3 or 4 days old. I have 
Men pups which I had previously marked by a ribbon — ^I suppose those belong to 
OS— left for three or four days consecutively, the mothers going into the water to 
feed or bathe. A mother seal will instantly recognize her offspring from a laree 
groap of pups on the rookery, distinguishing it by its cry and by smell; but I do 
not think a pup can tell its own mother, as it will nose about any cow which oomea 
near it. 

His inference is, it cannot recognize its mother. Perhaps that is 
tme. On the other hand^ it may be that the hungry pup does not care 
^bether the sustenance is furnished by its mother or any other nurs- 
ing female. At all events, the pup does go about trying to get milk 
from any seal that it can find, whereas the mother with the maternal 
instinct given her to provide for her own offspring and no other, will 
not be satisfied until she has found her offspring and nourished it. 

The President. — Does not that contradict the assertion that when 
the mother is killed, the pup must necessarily perish. 

Mr. CoxTDEBT. — ^No, it sustains it. Perhaps I have not made myself 
dear, or I do not understand the question. 
The President. — If the pup takes milk from another nurse. 
Mr. CotTDEBT. — ^The pup tries to take milk, and the mother does not 
permit it. The pup will take care of itself if the mothers will allow it. 
The hungry stomach in the pup has no regard to the rights of prop- 
erty, and the pup will go round poaching wherever it can. No human 
being can tell this Court whether it knows its mother or not. We may 
infer if we please from its going about, as some do, that it does not 
recognize its mother. I am inclined to think that this is no [>roof at 
all, and that this hungry pup is taught by nature to feed wherever it 
can procure food. 

But where the mischief comes, and the destruction begins, is that the 
pup's theory is not accepted by the mother. She preserves her treasures 
for her offspring alone, and when she is dead then the fountain of life is 
dried up. And let me here follow out the idea of the learned President 
and say that even if it were so— even if it were true that t^e cow will 
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permit any pup txy suckle it, this fact would only be a mitigation, bi:::::;) 
not a cure, for tbe trouble ; because Nature supplies j ust enough. The:^*^^ 
is no reason to suppose that she supplies an excess. If there are 10,00^ 
mothers nourishing 10,000 pups, and there is only sufficient sustenai^ee 
in those 10,000 mothers for those 10,000 pups, if 5,000 of those mothei^ 
are killed, suffering and death must ensue because only 5,000 will 
receive sufficient nourishment. Of course the suffering would be miti- 
gated. The pups might get some little nourishment here and theiey 
and death might not be instantaneous and sure, but yet, if you were to 
take away part of the supply of food, there must be suffering, and, i! 
the diminution is great, there must be death. If we show that some of 
these people take 500, 1,000 and 2,000 mothers full of milk iu one of 
their expeditions, it is plain that that milk was intended for the pops; 
the pups do not get it, and therefore the pups die. 

The President. — ^You are not aware that seal milk has ever been col- 
lected by man's hand and used pei'haps as a beverage and food by the 
natives f 

Mr. CoUDERT. — I do not think that it is. There is no evidence that I 
have seen iu the book that it ever has been. Probably for some reason 
or other it is not palatable; but one would suppose that as in the case 
of goats, or any other animal (other than cows), the effort would have 
been made and that some one would claim that the milk of the seal 
X)Ossessed great curative properties. 

The President. — If it were a domestic animal it would be a natoial 
idea; but your assertion is that the mother seal has only milk foroM 
offspring. 

Mr. CouDERT. — ^That is all. I want to read also from the evidence 
of another witness, who has been frequently quoted, on page 129, who 
has lived on the islands since 1869. Of course if he does not know all 
about seal life he must be a very stupid man, and if he makes a mis* 
statement the probability is he does it intentionaJly. He says: 

Until 1891 we were allowed to kill several thousand pap seals for food in Nov«n- 
ber about the time they were ready to leave the Island. We generally killed ten or 
twelve for every person on the Island, and when we killed them tliey were slwfty> 
found to be full of milk. 

You will observe that this was in November, when the seals are on 
the eve of their departure, and this would carry out what was stated 
in the Case, and prove that it is accurate and true, namely, that dariug 
this whole period the pups subsist entirely on milk. 

The President. — At any rate this seems to contradict the statement 
that female seals are never killed on the islands. 

Mr. CouDEBT. — They are not killed on the islands. 

The President. — He says that they are found full of milk. 

Mr. CouDERT. — 'No. The pups are found full of milk on opening 
their stomachs. 

The President. — ^Perhaps so; I beg your pardon. 

Mr. OoxJDERT. — ^There is no other food found in them. When, the 
others are killed, fish and various other products of the sea are found 
in their stomachs; but until the pups leave the island there is no evi- 
dence that any nutritious substance is found in them except milk. And 
I may say iu this connection to the learned President, that during a long 
time, and when pelagic sealing had not made the most rigid economy 
a necessity, tbe inhabitants of the island were allowed to take, for their 
own purposes of food, a certain number of pups in ISiovember; and we 
can well imagine that they would have preferred to eat the pups rather 
th^n the older animals — but even then only the male pups were killed. 
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And I want to have it well understood — and the question pat by the 
learned President makes me anxious that I should be understood as 
saying, that absolute and religious respect is paid to the life of the female 
on the island, and that even this killing of male pups has been stopped. 
We do not now allow, even for the purpose of tbod, the male pups to be 
killed since this diminution in the supply of seals has been manifest* 
The inhabitants must provide themselves with other food; they are at 
liberty to eat the carcasses of those that are killed for their skins, but 
it is forbidden to kill a pup even for purposes of food. 

Then there is on the same page the evidence of Mr. Bedpath, one of 
the witnesses we select as being sufficiently reliable. He is a man who 
had been employed in these islands since 1875. 

After learning to swiin, the paps stiU draw their sastenance irom the cows, and I 
haye noticed at the annual killing of pnps for food in November that Uieir stomacbB 
were always fall of millc and nothing else, although the cows had left the islands 
•ome days before, I have no knowledge of the pups obtaining sastenance of any kind 
except that famished by the cows; nor have I ever seen an^hing bnt milk in a dead 
pap's stomach. 

If this man is a truthful witness that part of the case is disposed of. 
I will now read, from page 114 of our Case, a brief extract, although, 
I have already touched upon the same subject: 

A cow, as soon as a pnp is brought forth, begins to ffive it nourishment; the act 
of narsing taking place on land and never in water, and she will only suckle her own 
offspring. 

That is what I have been endeavouring to demonstrate. 

These facts are verified by many others experienced in the habits of 
seals; and upon this subject, as to which enquiry was made by the 
learned President of the Tribunal Mr. Morgan says: 

The pup does not appear to recognise its mother, attempting to draw milk from 
any cow it comes in contact with; but a mother will at once recognise her own pup 
and will allow no other to nurse her. This I know from often observing a cow 
fight off other pups who approached her, and search out her own pup from among 
them, which I think she recognises by its smell and cry. 

And Mr. Falconer, another witness who has had very long and exten- 
di ve experience, says: 

A mother will at once recognise her pup by its cry, hobbling over a thousand 
hleating pups to reach her own, and every other approaching her save this little 
^imal, she will drive away. These facts are verified by many others experienced 
in the habits of seals. 

Now, in this volume that I was calling attention to a moment ago, 
Volume the 2nd arranged by subjects, there is a mass of testimony from 
which I will only briefly extract passages. The Arbitrators will do us 
the justice to observe, that we have made every effort, and the most 
diligent efforts to satisfy their conscience upon the facts, and that we 
have produced witnesses not only in great numbers but of very high 
character. 

I now read from page 144. The oldest sealer on the Island, who had 
lived there 50 years, says: 

The mother seals know their own paps by smelling them, and no seal will allow 
any bnt her own pup to sack her. 

Then, on page 146, there is a citation, also from Mr. Bryant, whom I 
have just mentioned, in which he says: 

I am positive that if a mother seal was killed her pup must inevitably perish by 
itervation. As etidence of this fact I will state that I have taken stray, motherless 
pnps found on the sand beaches and placed them npon the breeding rookeries beside 
miUdng females, and in all instances these pnps have finally died of starvation. 
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If he tells the truth, this subject ought to be practically disposed o£ 
It is not an inference; it is observation, not guess-i^ork. It is the state- 
ment of a man who has had eyes and used them, and whose business 
it was to use them in connection with this very matter. 

Kow we find a priest on those Islands, Father Kushen, who says on 
page 145: 

No cow will suckle any pnp bnt her own, and I have often watched a cow drin'og 
pnps from her until she found her own. She knows her pup by smelling it. 

Then says Mr. Mclntyre: 

The pups do not appear to reoo^ize their own dams, but the mother distinfpislies 
her own offspring with unerring accuracy and allows no other to draw her milk. 

And another witness, Anton Melovedoff, who has also had very vast 
experience and who has made very full depositions in this case, says: 

When the cows return, they go to their own pups, nor will a oow suckle any pop 
but her own. The pnps would suck any oow that would let them^ for they do not 
seem to know one cow from another. 

That is the appearance of them. 

No cow will nurse any pnp but her own, and I have often watched the pnps 
attempt to suck cows, but they were always driven off; and this fact conyiucesme 
that the cow recognises her own pup and that the pup does not know its dam. 

I have now given the High Tribunal the testimony that we prodaoe 
on this point. It seems to us that it is absolutely conclusive. In fact, 
from the very nature of it, assuming it to be reliable, the resnlt caBuot 
remain in doubt. If thede men, who have lived on the Islands these 
many years, with their vast experience say: we saw this and we did 
this, and we know this, you may bring scientists without end who will 
say we never saw, heard, or did this, and yet the testimony must remain 
unshaken. 

The British Commissioners, however, place great reliance upon tbe 
testimony of Mr. Macoun, a gentleman of character and intelligeDce, 
who visited the Island and was there for a very brief period. He was 
there in 1892; that is last year, and spent some time there, no doubt in 
a conscientious investigation of seal-life; and, if his testimony should 
difier from that of others, I should say that others, being eqnally 
credible, are entitled to be believed because their experience is of the 
highest order and of the most extensive character. But although Mr. 
Macoun is brought forward as a witness, apparently, to dispute oar 
propositions, I will submit to the Court that if there were no other 
testimony in the case than that of Mr. Macoun, the propositions stated 
in support of the Case of the United States would there find fall sup- 
X>ort, and it should be taken as conclusive, so far as experience limited 
in extent and in point of time can ever be supx>osed to fix definitely a 
scientific proposition. 

I desire now to read Mr. Macoun^s testimony in the Appendix to Her 
Britannic Majesty's Counter Case, volume I, on page 142: "On 8t 

George Island, 15th July," this is very interesting; it is very 

graphic. It is well told. All our witnesses have not the same facility 
of expression as Dr. Macoun, and it is quite refreshing to find a man 
able to express himself in such an interesting manner. 

On St. G«orge Island, 15th July, as I sat on the low cliffs overlooking a part of 
North Rookery, 1 saw three cows come ashore. One of them was still gravid. 

Senator Mobgan. — What year is he speaking oft 
Mr. CouDERT.— 1892. He was there for a few days in 1891; but his 
first visit of any extent was in 1892. 
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I saw three cows come asbore. One of these was still grayid. Each of the others 
on cominz out, turned her head about from side to side uttering at short intervals a 
cry used by most female seals as they come ashore. In each case several pups went 
towards the cow, in one instance tive were about her at one time. These were smelt 
or nosed over and shoved away, or struck gently with a flipper, and one by one they 
dropped oif. The cow Hien moved slowly back towards the rear of the rookery. 
She was "attached" by nearly every pup she passed close to. These she jjut away 
Srom her, calling out from time to time as if for her own young one. Amongst the 
irst pups that had approached her was one that persistently followed her, attempt- 
ng to suck every time she stopped, several times securing the teat, while the cow 
losed over other pups. It was evident, 

Perhaps it wonld not have been as evident to the other and more 
xperienced men as to Mr. Macoun ; but it was evident to him. 

list the mother seal was searching for her own young one, and that she thought 
liat the pup following her was not it, as, often while the young one was close beside 
er, the cow would stop at a pod of pups and examine and smell' every one of them. 
Whenever this pup attempted to suck and was seen, or perhaps felt, by the mother 
sal, it was pushed away and she moved on, followed as beiore by the pup. She 
cached at last a small harem near the back of the rookery, where she lay down on 
er side and was soon asleep. 

Still followed, yon will observe, by this persistent pup I Tenacem 
rapositi he certainly was; and, whether his claim was founded on good 
itle as far as lineage is concerned, is a matter of inference; I think the 
iference is tolerably plain. 

The pup immediately began to suck, stopping whenever the cow awakened, which 
aopenea at very short intervals, beginning again as soon as the cow slept. It was 
^ last satisfied, and lay down at some distance away and went to sleep. 

Now, I read from a little further down. 

• 

On the 18th July, on North rookery, St. George Island, a cow was seen by me to 
>]ne from the water, and after calling out as if for her young one, she was approached 
y several pups, as had been noticd frequently before : and, as is usual when cows 
>me from the water, these pups attempted to suck, out were driven away. One 
ersistently followed her; the cow smelt it over many times, as if uncertain whether 
i was her own or not, but did not stop, and pushed the pup from her. Though the 
ap continued following her, the cow did not cease crying out at intervals m the 
lanner peculiar to them when calling for their young ones. Other pups came to 
er, which she smelt in the usual way, but finally she lay down and allowed the pup 
lat had been following her from the first to nurse. If this pup were her own, it 
onld seem that the female was for a long time uncertain whether it was so or not. 

These scientists make very nice distinction on these subjects which, 
erhaps, our plainer men do not make as to the mental operations of 
le cow in recognising her pup: 

For while the pun kept u]3 with her most of the time, and was often beside her, 
le continued to call out as if dissatisfied, and did not cease smelling all the pups 
lat came to her. It is noteworthy that she did not go to the back of the rookery* 
'onnd, but, after reachiug the middle of it moved about to the right and left for 
ore than 15 minutes, the pup following her, and lay down at last on a rock that 
le had passed several times. Were the pup her own, there is no apparent reason 
by she should not have lain down when first joined by it. 

Probably she had reasons 'of her own; I am utterly unable to say to 
le Court what the reasons were. 

Had the pup not followed her and finally been allowed to nurse, her actions were 
ch that any one must have concluded that, for more than 15 minutes, she had been 
arching for her pup without finding it. 

But as the pup did follow her and did finally nurse, this hypothesis 
yes not come into play. 

In both oases referred to above, the pups persisted in following the cows, though 
pulsed by them, and, while in one instance the cow laid down and went to sleep, 
epnp then helping itself; in the other, the cow, after a long delay, and in evident 
loertainty as to whether the pup were her own or not, voluntarily suckled it. 



^ 
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How the evident uncertainty of a motber-cow conld be explained 
this scientific gentleman, I am also at a loss to understand. 

Instancea similar to these were noted vheneyer any considerable time was fjk,^^^ 
in watching a particular part of a rookery. 

This is, in every case a number of pups pursued the mother and ^^re 
driven away, and finally she consented that one of the pups shou/t/ 
draw food from her. 

At any time paps might be seen nursing everywhere on the rookeries, hnt it wu 
not often that a female was actually seen to come from the water, and, witbio a 
short time, find a pup to nurse, as would be expected if it were true that Bbe had 
been a long distance out at sea, and perhaps many days absent ttom the rookeiy. 
"When females were seen to come from the sea and soon afterwards aHow a pap to 
nurse, it was geperally under circumstances such as those above referred to. 

If this happened only in the case of the cows coming from the sea 
and not of those that were remaining on land^ po8sibly.a suggestion that 
I have heard made, bat which I cannot giye as evidence, for I do sot 
know that it is in the Cnse, may suggest itself to the mind of the Court, 
viz, thai on coming from the sea, being still drenched with the water, 
tbey refuse for some reason that nature has given them, to allow the 
pup to suckle. We know in the domestic life of animals there are cer- 
tain reservations, and wise masters will not allow a heated animal to 
suckle her young, but there the master interposes, the proprietor, who 
is intelligent enough to understand these rules and laws of nature. 

On the 16th July, at Starry Arteel Rookery, St. George Island, I watched five 
female seals come ftom the water at -different times. All called ont at intervals M if 
for their young ones. * As they slowly made their way among the harems many pnpi - 
attempted to nurse, but none were allowed to do so, and eyery one of these cows, 
after wandering about for some time in an apijarently aimless manner, lay down and 
went to sleep without haying given up any milk. 

What can be stronger than thatf Does it not outweigh any specu- 
lation as to the mental operations of the cowf Here, with natnre 
clamouring to the cow that she should be rid of this which was given 
to her for distribution and not to preserve — with this embarrassing 
material to distress her, with all these pups clamouring for food, she 
refuses, and finally goes to sleep with her udders distended, because 
nature had instructed her, when she was bom, that she should give this 
only to her young. And in connection with this I would like to cite, 
and I take great pleasure in citing, a gentleman as to whose intelli- 
gence and character there can be no dispute, and whom we are happy 
to call our friend. I allude to Mr. Tupper in Appendix, Volnme 3 Bet 
ring Sea Arbitration, papers presented to the British Parliament, page 
43G — the title is U. 8. No. 2 — Mr. Tupper in his memorandum on Mr. 
Blaine's letter to Sir Julian Pauncefote, dated March 1st, says, in con- 
nection with the statement that indiscriminate slaughter destroyed 
them by thousands, 

This statement, cited in the United States Case, is direct authority for the Cani' 
dian contention. It illuBtrates three important points. 

That indiscriminate slaughter on the breeding grounds is injnriouB, and in time 
destructive. 

Which we accept, which we claim, and which we insist ux)on, that 
the indiscriminate slaughter on the breeding grounds is injurious, and 
must in time be destructive. It has been destructive in the past in 
every sealery except this of Bering Sea. 

2. That when the mothers are killed, the young pups dying in oonseqnenofly are 
found on the island. 
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This is the point that we consider extremely important to establish. 
Then he quotes Mr. Taylor who was on the islands in 1881; this is on 
page 439 of the same book. 

The witness thinks there is some damage done in killing and shooting of the cows, 
and leaving so many yonng without their mothers, lliere woald be less donht 
respecting the cows being shot, or lost if it was satisfactorily shown that large niun- 
iMrB of yonng pups were found dead in the rookeries. 

The point of all this, in fact the doable point, is, that we show in the 
first place that this animal, at times at least-Hloring a certain period 
of the year at least, is a terrestrial and qnasi-domestic animal. We 
show that the pnp is entirely dependent apon its mother, and, as a cor- 
ollary from which there can be no dissent, when the mother is killed 
under those circnmstances the pnp mnst perish. As I had the hononr 
to state to the Gonrt yesterday, when a pelagic sealer kills a nursing 
mother he kills the pap on the island with nnerring accuracy. The 
death of the pnp is as snre to follow the death of the mother as the sun 
to follow the night. He is able by this process to kill two or three at 
one time. In all cases we may say when he kills the mother on the 
feeding g^unds 100 or 200 miles away, leaving a pup on, shore, that 
there is the destruction of three animals, and the skin of one only 
secured, if there are no green hunters about, and only skillful ones who 
are able to rescue the one that is shot before it sinks to the bottom of 
the sea. 

We also claim (and this is an admitted fact in the case) that the pup 
migrates with others in the herd in the fall. As to the course of the 
migration of the herd, that is also practically admitted. I do not think 
there is any such difference between us as to require examination. It 
is also stated (and as to this there is no contradiction) that when the 
bulls leave the islaiids, they never go farther south or, at all events, 
seldom go further south, and are seldom, if ever, seen south of latitude 
5(P. The other animals do go beyond that limit, and this may be of 
some imi)ortance, in considering the question of the double residence 
which is assigned to these animals by the British Commissioners. It 
is said that they have two homes, one on the islands and the other on 
the open sea. It is proved that the other seals than the bulls do go 
farther south, which shows that there is no common home even at sea 
for the whole herd of the animals. Certainly the bulls are entitled to 
some consideration as members of the family of seals, and it being proved 
that they do not and that the others do go further south than 50^, the 
evidence is irresistible that they have no common centre of attraction 
outside the Pribilof Islands. 

The Pbesidsnt. — ^You mean the cows and pups. 

Mr. Coin>EBT.— I mean the cows and pups. 

The Pbesident, — ^And the bachelors. 

Mr. GoxJDEBT, — And the bachelors; they go south: but I say, as a 
herd, as a family — ^the father, the mother and the children — there is no 
common home for them upon the earth and upon the sea except upon 
the Pribilof Islands, I mean there is no home where they can at any 
time unite and make their common habitat or domicile. As is stated 
by the British Commissioners on that point at page 31, section 193 — 

It is n noteworthv and interesting fact, ascertained in the conrse of the present 
ioqniry. that the fall-grown males, known as ''beach-masters'' or ''seaoatohie" 
have seldom or never been reported to the sonth of the 50th parallel, while all other 
elaises of seals are found in considerable nombers mnch farther sonth. 

Bo that when they gather together on those islands they gather there 
by their common consent and instinct. That is the only place which 
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tbey frequent together as a family or herd. To me, I confess, it seeme 
to verge upon absurdity to talk about a double habitat for these aav ^ '] 
mals, a habitat or home upon the land and another upon a space o^ \ if 
1,000 miles of ocean. They leave their home for food. They are drive**^ 
away by the necessities of climate. They never land at any oth^^ 
place. They never live upon land unless on our islands, and I thiit^^ 
we are justified in saying, beyond any fear of contradiction, thattb^c^^ 
is the only home that they possess. 

That they do not land except on the Pribilof Islands is practicalL J 
admitted, but I would like to read one or two extracts in order that 
may not ask the Court to take anything for granted. I select from t\ 
collated testimony page 86, a brief extract from the testimony of Mi 
Daniel Webster, and I do this with especial satisfaction, because Mi 
Webster is not only an intelligent and reliable man, but the Britis 
Commissioners themselves have spoken of him as a witness in whoi 
trust could be placed. He entered the Islands with the United Stat< 
and has lived there ever since and so conducted himself that even tbHzziie 
British Commissioners accept him as a reliable and truthful witness. 

In my twenty-tbree years' experience as a whaler in Behring Sea and the N0 
Pacific, during which time I visited every part of the coast snrronuding these wate: 
and my sabseqaent twenty-four years' experience on the seal Islands in Behring a 
Okhotsk seas, I have never known or heard of any place where the Alaskan far-i 
breed except on the Pribilof group in Behring Sea. These islands are isolated 
seem to possess the necessary climatic conditions to make them the favourite bree 
ing grounds of the Alaskan fur-seals, and it is here they congregate during the a 
mer months of each year to bring forth and rear their young. 

I shall not multiply extracts for I conceive this to be substantiair -Mly 
conceded and with some slight differences in expression, I may say th^^^he 
British Commissioners themselves accede to this proposition. They cEl-^ ^^ 
threaten us, it is true, and say that if we do not mend our methods cc:^ ®^ 
the Islands these animals may be driven off and go to some other plac^^^^i^ 
They do not tell us to what place they might go. If they did we mi[ 
protect ourselves by acquiring those islands or lands wherever they mi 
be. But after all, with all respect for the ingenuity of the speculatioi 
it is only speculation, and as these seals have been going there for 
years and they have never been treated so well on the Islands as th< 
are now, I think we may view with composure the threat that they mi 
leave us at some indefinite period for some undefined spot. 

Mr. Justice Hablan. — Is the blue colour on the map intended to sho^" *J 
the general migration route of the seal from the Pribilof Islands an^ -^^ 
back. 

Mr. CouDEBT. — ^Yes; the dark lines show the track pursued by th»^ ^ 
bulls. I will now read but two or three lines from the deposition 
Mr. Laing. It is very brief. He is one of the most experienced 
nesses. This is page 188 of Volume 3 of the British Appendix. 

You have never heard of any rookery along the coast f I never beard t>f one.^ 
There is a rookery of sea lions off Queen Charlotte Island, but I never heard of an^" 
of seals. 

Here I wish to call attention to another point, and one of consider- 
able importance; and I am free to say I do not know whether there i» 
any dispute about it or not. I think it is practically admitted; but I 
would prefer, in view of its importance, to read some testimony briefly 
on the subject. I read from the United States Case, page 94, as to the 
distinction: 

The two great herds of fur-seals which frequent the Behring Sea and North Pacifie 
Ocean and make their homes on the Prihilof Islands, respeetively, are entirely dis- 
tine t from each other. 
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^I?hat is a proi)osition which we think is plainly and clearly established 
y the testimony. 

X will read upon this the statement of the British Commissioners; 
d<^tion ld8: 

'X'He facts already cited in connection with the migration of the seals on the east 
de of the Pacific, show that these animals enter and leave Behriug Sea almost 
Btiirely by the eastern passes through the Alentiau chain, and that only nnder 
co^ptional circnmstancesy and under stress of weather, are some yoang seals, while 
3 'tiheir way south, driven as far to the west as Atka Island. 

^NLt. Jastice Harlan. — ^Is that the westernmost island f 

Hdr. CouDERT* — No. It is there. 

f 3fr. Lansing pointed it out on the map,] 

JEt is only under exceptional circumstances that a few pups, being 
^lit and weak, are driven by stress of weather as far west as the island 
a^t Mr. Lansing has just pointed out. 

^^o large bodies of migrating seals are known to pass near Attn Island, the west- 
mmost of the Aleutians. 

That is still further west; the extreme island, nearest to the Oom- 
1 sender Islands. 

AjuA no young seals have ever within memory been seen there. These circum- 
bonces, with others which it is not necessary to detail here, are sufficient to demon- 
ti-ate that the main miration-routes of the setils frequenting the Commander IsJands 
o not touch the Aleutian chain, and there is every reason to believe that although 
^j^ seals become more or less commingled in Behriug Sea during the siunmer, the 
^i^ration-routes of the two sides of the North Pacific are essentially distinct. 

1 beg to call the special attention, of this High Tribunal, to that con- 
'^ssion on the part of the British Commissioners. 

-^e do not admit even the slightest commingling of seals during the 
('ctmrner. On the contrary we deny it, but we take this concession that 
>^e migration routes of the two sides of the North Pacific are essentially 
distinct, in other words that these are two absolutely different families 
^X' herds of seals — ^that they do not commingle — that they are separate 
^Ud distinct in material particulars and that there is no x>ossibility of 
Confusing the two. 

^en on the same point, and it is a very important point, as relating 
?o the question of property as well as to the question of pelagic seal- 
-rig— I read firom the British report. 

P The inquiries and observations now made, however, enable it to be shown that the 
^^T-seals of the two sides of the North Pacific belong in the main to practically 
distinct migration-tracts. 

This the High Court will see is precisely what we claim. 

They belong in the main to practically distinct migration tracts, both of which 
^Ye elsewhere traced out and described and it is believed. 

And even this exceptional instance which is about to be stated is not 
Asserted but interjected into the case by way of opinion : 

^nd it %$ believed that while to a certain extent transfers of individual seals or of 
Small groups occur, probably every year, between the Pribylof and Commander 
tribes, that this is exceptional rather than normal. It is not believed that any volun- 
tary or systematic movement of fur-seals takes place from one group of breeding 
islands to the other, but it is probable that a continued harassing of the seals upon 
one group might retult in the eouree of yeare in a corresponding gradual accession to 
the other group. 

I will call attention presently to the map which is referred to by these 
gentlemen. 

If it is the desire of the Tribunal to get further light, the map that is 
cited by the British Commissioners is found in their Beport which your 
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Hononrs have before yon: it is a map illastrating the migration rootes 
and resorts of the fur-seals in the North Pacific. I only call attention 
to it to say that the Goart will see how far apart they are. It is difficult 
to believe that even a partial commingling of individual seals could 
take place. I ask the Oourt to notice the suggestion, that a continual 
harassing of the seals might drive the American seals to Bnssia or the 
Bussian seals to America. What foundation there is for this xierhaps 
the Tribunal may be careful enough to enquire into. I can give no 
light upon such a possibility. Upon what it is founded, I do not know, 
and why it is to be presumed that these seals after an occupancy, to our 
knowledge, of a full century, would start across an unknown ocean and 
make an interchange of domiciles, I repeat, I can not explain. 
Then section 454 : 

There is no evidence whatever to show that any considerable branch of the seal 
tribe which has its winter home off the coast of British Coldmbia resorts in sommer 
to the Commander Islands, whether volantarily or led thither in pnrsnit of food- 
fishes, and inquiries along the Aleutian chain show that no regular migration route 
follows its direction, whether to the north or south of Islands. It is certain that the 
young seals in going southward f^om the Pribilof Islands only rarely get drifted as 
far to the westward as the 172nd meridian of west longitude, while Attn Island, on 
the 173rd meridian east, is never visited by young seals, and therefore lies between 
the regular autumn miration-routes of the seals going ttom the Pribilof and Com- 
mander Islands respectively. 

That is admirably stated; it is admirably clear, and in the main, it is 
precisely what we contend. It shows that these two migrations are dis- 
tinct; that these two families have their respective homes, and that 
they have never commingled; that they never do commingle, and they 
never can commingle unless their habits should entirely change for 
some reason which is not yet disclosed. 

Kow to close this branch of my quotations still borrowing from the 
British Report and reading but three or four lines of section 224: 

The broad and general faots of the annual migration habits of the fur-seal do not 
appear to depend primarily upon the pursuit of food, but rather seem to be governed 
by the instinctive resort to the breeding islands in the spring, followed by the equally 
instinctive departure for more Southern latitudes on the approach of the cold and 
snows of winter. 

Of course, it is their instinct that leads them to go to the Pribilof 
Islands in the summer, and, of course, it is their instinct that sends them 
off when the severity of the winter makes that habitat intolerable. 

The President. — Is there any great difference between the climate 
of the Bering Sea and that of the North West Ooast. 

Mr. CouDEBT. — Yes. The climate is itself very cool there; sunshine 
very seldom appears. They prefer it for that reason, — ^it is very cool 
and very moist; the sun may not shine for a week in the whole year 
and it very seldom rains. 

Senator Mobgan. — ^You are speaking of the Islands) 

Mr. GouDEBT. — Tes. On leaving the islands tbey go south some of 
them as far as the coast of California ; tlje bulls however do not. When 
the British Commissioners speak of the seals on the Coast of British 
Columbia, we might also speak of the seals on the coast of California; 
they are the same seals and in their migration they do undoubtedly pass 
the coast of British Columbia on their way back. 

It will be apparent at once to the High Tribunal that this question of 
the xx>ssible intermixture or commingling of the seals is, as I have stated 
one of capital importance: it goes directly to our right of property. If 
it could be shown that these seals ran to and fro, that they would spend 
a month or two on the Commander Islands and a month or two on the 
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Pribilof Islands, tbat there is no means of ascertainiug from the kind 
of skin, its ooloor, its fineness, its textore, and the like, whether they 
are oar seals or not, an argument might be made, and it might be said 
/^Kyou will tell as how to recognize yoar seals, we will respect them". 

May I trespass apon the indalgence of this High Gonrt and dwell 
npon this point which, as yoa see, in its ramifications is of the highest 
importance: it afiects the skins of the animals, where they come from, 
how they are to be identified. When the skin is removed from the 
animals, it is sent to London, which is the great centre where the indus- 
try is carried on of preparing the skin, and where they are all received. 

So also the Commander skins, is there any difference t If there is 
any difference, if there is a different species of animals, — ^if they are as 
different as Jersey and Guernsey cows, — if there is such a difference as 
between the breed of horses known as the Percheron aud Norman, if 
there is a difference in the skins, we propose to prove, and I think the 
evidence is overwhelming that there is such a difference in the skin 
itself as to shew, apart from any other consideration or argument, that 
these are entirely distinct families. 

We are now leaving the sphere of testimony in which the pelagic 
sealers and the inhabitants of the Pribilof Islands figure so largdy, 
and we can call up Mr. Bevington. His testimony is cited, I will say 
for the convenience of our friends on the other side, in the Argument of 
the United States, page 233. Of course, these gentlemen are men who 
stand very high in commerce. Their x>osition is one which entitles 
them to be treated with great respect especially when they are testify- 
ing in favor of the United States. We are bound to give them the 
highest credit. 

This is on page 233. Mr. Bevington is called. He is a subject of Her 
Britannic Majesty; 40 years of age; the head of the firm of Bevington 
And Morris, 28 Gannon Street in the city of London. His testimony as 
a whole wlLL be found in volume 2 of the Appendix ; but I will not read 
the whole. He says upon the subject of the variations observable: 

That the differences between the three several sorts of skins last mentioned, 

that is of the Commander Islands, the PribUoff Islands, and the Bob- 
ben Islands, 

are so marked as to enable any person skilled in the business or aconstomed to han- 
dle the same to readily distinguish the skins of one oatch from those of another, 
especially in bulk, and it is the fact that when thev reach the market the skins of 
each class come separately and are not found mingled with those belonging to the 
other classes. The skins of the Copper Island catch are distinguished from the skins 
of the Alaska and Northwest, 

Perhaps this high Tribunal will not understand what the Northwest 
catch may be. It is the Pribilof Island seals killed by hunters. That 
is what the northwest catch is. They are all Alaska seals; they are 
all the same family of seals, some killed with discrimination upon the 
land, and the others killed without discrimination upon the sea: 

Which two last-mentioned classes of skins appear to be nearly allied to each other 
and are of the same general character, by reason of the isict that in Iheir raw 
state, 

He is speaking of the Copper skins. 

the Copper skins are lighter in colour than either of the other two, and in the 
dyed state there is a marked difference in the appearance of the fur of the Copper 
and the other two classes of skins. This difference is difficult to describe to a person 
unaccustomed to handle skins, but it is nevertheless clear and distinct to an expert, 
and may be generally described by saying that the Copper skins are of a close, short 
and shiny fur, particularly down by the flank, to a greater •extent than the Ahifldca 
and Noruiweet skins. 
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We will now quote Mr. Morgan who was the agent in 1891 of the 
Bnssian Sealskin Company, of St. Petersburg. He was on the Pribilof 
Islands in 1868 and 1869, and from 1874 to 1887 as agent of the lessees. 
His testimony is abstracted on page 235 of the same volume* He says: 

The Alaslca fur-seal breede, I am thoroughly oonvinoed only upon (he Prihilof Islands; 
that I have been on the Alaska const and also along the Alentian Islands; that at no 
points have I ever observed seals haul oat on land except at the Pribilof Islands, 
nor have I been able to obtain any authentic information which canses me to believe 
such is the case. 

The Alaska fur-seal is migratory, leaving the Pribiloff Islands in the early winter, 
^oing southward into the Pacific and returning again in May, June, and July to said 
islands. I have observed certain bull-seals return year after year to the same place 
on the rookeries, and I have been informed by natives that have lived on the islands 
that this is a well known fact, and has been observed by them so often that they 
stated it as an absolute fact. 

I was on the Serine Island at the same time that Sir George Baden-Powell and Dr. 
George M. Dawson, me British representatives of the Bering Sea Joint Commission^ 
were upon said island investigatmg the Russian sealeries upon the Komandorski 
Islands; that I was present at an examination, which said Commissioners held, of 
Sniegeroif, the chief of the natives on the Bering Island, who, prior to the cession 
of the Pribiloff Islands by Russia to the United States, had resided on St. Paul^ one 
of the Pribiloff Islands, and that since that time had been a resident on said Bering 
Island, and during the latter part of said residence had occupied the position of 
native chief, and as such superintended the taking and killing of fur-seialB on said 
Bering Island ; that during said examination the Commissioners through an inter- 
preter, asked said Sniegeroff if there was any difference between the seals found on 
the Pribiloff Islands and the seals found on the Komandorski Islands; that said Snie- 
geroff at once replied that there was a difference, and on further questioning stated 
that such difference consisted in the fact that the Komandorski Island seals were a 
slimmer animal in the neck and flank than the Pribiloff Island seals; and further, 
that both hair and fur of the Komandorski Island seal were longer than the Pribi- 
loff Island seal; said Commissioners asked said Sniegeroff the further question 
whether he believed that the Pribiloff herd and the Komandorski herd ever mingled, 
and he replied that he did not. 

Kow Mr. Morgan is also engaged to a great extent and on a large 
scale in basiness. He is engaged in dressing and dyeing the skins. 
He says at page 236 : 

The skins belonging to these several catches are catalogued separately, sold sepa- 
rately, and are of diflerent values and' necessarily, therefore, bring different prices 
in the market. 

There is no better test after all than this. The money value of the 
skin in the oi>en market is shown not by the sales made in this year^ or 
last year, but made year after year. 

Sir Chables Eussell.— He does not say that on page 236. 

Mr. GouDEBT. — ^I am reading from the summary of the evidence. 
Then he says: 

The differences between these several classes of skins are so marked as to enable 
any person skilled in the business to readily distinguish one from the other. 

Mr. Justice Hablan. — ^You are not reading from the printed Argu- 
ment, and we are unable to follow you. Mr. Goudert. 

Mr. GouDEBT. — I am reading from the summary of the evidence. It 
is volume 2 of the appendix, page 569. 

I will now read from page 237 of the Argument quoting from Mr. 
Poland, page 571 of the same book. Mr. Poland's qualifications were 
of the best. He is a subject of Her Majesty and the head of the firm 
of P. E. Poland and Son doing business at 110 Queen Victoria Street 
in the City of London. His firm had lasted over a 100 years, having 
been founded by his great grandfather in the year 1785, and if there is 
anything in heredity , he ought to undei'stand all about seal skins* His 
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judgment is entitled to great respect, and he says on page 571 of vol- 
ume 2 of the Appendix to the case of the United States: 

1*liat the three classes of skins are easily distingnishable firom each other by any 



penBon skilled in the business or accustomed to handling skins in the raw state. 
Th^s^t deponent has personally handled the samples of the skins dealt in by this firm 
and would himself have no difficulty in distinguishing the skins of the Copper Island 
ea^oh from the skins of the Alaska and north west catch, by reason of the feict that 
ia ^lie raw state the Copper Island skins have a lighter colour and the fur is rather 
shorter in pile and of an inferior quality. The skins of each of the three classes have 
difi'erent values and command diiferent prices in the market. 

lIS^ow I shall read some of the evidence of Mr. George Eice on page 573 
or volume 2 of the Appendix to the United States Case. Mr. Kice, I 
izia.y say, is another of that class of witnesses entitled to particular 
r&spect. 

IJThe Tribunal then adjourned for a short time.1 
vl?he President. — ^Mr. Goudert, if you are reaay, we are. 
Jllr. GouDEBT. — ^Thank you, Sir. I propose, may it please you, Mr. 
Psr^^sident and the members of this High Tribunal, to close this exami- 
nation and reading of extracts by two or three very brief passages on 
tti.^ same subject, viz, the intermingling of herds. I shall read but 
tti.s:-ee or four lines (it will not be worth while to trouble the Court to 
IooIl at the book), from the second volume of the Api>eudix to the 
^ suited States Case, on page 43S, the testimony of Alexander McLean. 
'^^ is asked : 

n your opinion, do the seals on the Russian side intermingle with those on the 
ific side or are they a separate herdf 

llhat is a pointed question and deserves a categorical answer. He 

s: 



"^Uidy are a different herd of seals altogether. 

^hen Daniel McLean is asked the same question on page 444 of the 
*^^xiebook: 

•c^ Yn your opinion do the seals on the Russian side intermiugle with those on the 
^ific sidef — (A). No, Sir, I do not think so. They are dmerdnt seals in my 
iuion. 

I may say with regard to both of these witnesses, that they are 

^nched for by the Canadian Inspector of Fisheries in his Beports of 

, page 267, and mentioned by him in such a way that we have a 

ght to read their testimony with the confidence that it will be accepted 

n these x)oints. This is the testimony of these two men and I propose 

v^^tating to the Court that what I have read is only a small part of the 

^^stimony which we claim to be overwhelming on this subject), to reafl 

^tom the evidence of Mr. Morris Moss. His testimony should be read 

because of his high position in connection with this business. 

Mr. Morris Moss testifies at page 341 of the same book, volume 2, of 
the United States Appendix. Mr. Moss, I should say, (and this is the 
Reason I have selected his testimony out of the great mass that I have 
before me), is the vice-president of the Sealers' Association of Victoria, 
presumably acquainted with the business, and testifying with knowl- 
edge of the subject. He says: 

There are two great herds or armies of fur-seals that frequent the North Pacific 
Ocean and Behring Sea. They are quite distinct from each other, and do not inter- 
mingle. The one army appears off the coast of California, in the latter part of 
Deceraher, and gradually work their way northward, and are joined by others coming, 
apparently, from mid-ocean. 

They appear to travel in two columns, the outer column containing an army only 
of buUSy and the inner one mostly cows and yearlings. These columns are not con- 



336 ORAL ABGUHENT OF FB£D£RICK S. COUDEBT, ESQ. 

tinaons Bchools of sealii, but rather small parties scattered along. The eolniiiii 
travelliDg along the British Columbia cdast, head for the Pribilof Islands, their 
natural breeding ground. The other army proceeds along the Japanese coast, and 
head for the Commander and Bobben Islands. I belieye that the seals always return 
to the place of their birth. 

Perhaps Imight have been satisfied with reading this alone to the 
Court, emanatiug from such a source, (which is certainly not on^ 
favorable to the United States), and have claimed that until it was. 
contradicted it should be considered conclusive upon the point; but if 
the High Tribunal desires more, it will find an abundance of corrobora- 
tive proof in the Case. 

The Pbesidbnt. — ^This last witness was a pelagic sealer t 

Mr. CouDEBT. — ^He is the Vice-President of the Sealers' Association 
of Victoria. 

The Pbbsident. — ^But he was a pelagic sealer t 

Mr. CouDBBT. — ^You are speaking. Sir, of the last witness t 

The Pbesidbnt. — ^Yes. 

Mr. COXD3EBT. — ^Yes, he is the Vice-President of the Sealers' Asso- 
ciation of Victoria. 

The Pbesidbnt. — ^Those are pelagic sealers t 

Mr. CouDEBT. — ^Yes; and he is speaking from his actual knowledge 
of the subject. 

The Pbesidbnt. — Does he carry on his business on the other side of 
the Pacific — ^the Japanese and Bussian coasts t 

Mr. CouDEBT. — ^He deals in skins — I do not think that he under- 
takes to get them on the high seas. His is the safer and more com- 
fortable business of remaiuing on land, and dealing with the skins 
after they have been taken from the animals. 

Mr. Obam. — Mr. Coudert, if you will allow me, I will draw your 
attention to what is stated in the British Counter Case, page 136 and 
following. It commences thus: 

Since tbe date of the Beport of the British Commissioners, information obtained 
from pelagic sealers and seamen engaged in uayigating in various parts of the North 
Pacific has resulted in the accumalation of au overwhelming amonnt of evidence 
supporting the position that no constant separation exists between the seals^ fire- 
qnenting the two sides of the Ocean. 

Mr. CouDEBT.— Tes. 

Mr. Gbam. — ^And in the following pages there are reported a good 
number of instances. 

Mr. CouDEBT. — ^Yes; I was coming to that subject. I am glad that 
the learned Arbitrator called my attention to it. But taking even the 
proposition as broadly stated as it can be by the Counsel, what does it 
amount toY — that the evidence is overwhelming that no constant sepa- 
ration exists between the seals frequenting the two sides of this ocean. 
Does it mean anything more than what is stated by the British Com- 
missioners as an exceptional case of stragglers being found every where T 
I think when the learned Arbitrator examines the case, he will And that 
it is nothing more than a reiteration, under a stronger form, of the 
exceptional instances adduced by the British Commissioners ; that there 
is nowhere an allegation — ^and that is all that I care to establish — ^that 
those two herds, armies, tribes, or families, are not absolutely distinct. 
Even if it were true, which we deny, — and we claim to use their expres- 
sion that the evidence is "overwhelming in amount" — even if it were 
true that there is an occasional running into each other, and out, on the 
borders of each of them, the two herds are distinct; they all follow th^ 
own migrations; they each have their own home; and, in the true sense 
of the wordy there is no intermingling. Secondly, tiiere is no constant 
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:iiion of them; and all that they claim is that no constant separation 
:3d8t8 between the seals — ^not between the families, I do not think 
^laat it will be argned by. oar learned Mends differently from this. The 

ritish Commissioners have given especial attention to the qnestion, 
nd this is the result that they have reached; if their supplemental 

port and defence of their own work is read, it will be found that they 
id not go beyond that qualification of the general statement. 

Mr. Gbam. — ^Yes, but this evidence is prepared posterior to the Brit- 
i^ish Commissioners, of course, is it not — these instances which are 
c^uoted heret 

Mr. CouDEBT. — ^What the evidence may be that is subsequent to 
^t^at, it is very difficult to tell. I think that probably it is intended to 
^liow by the dealers in skins that there is a confusion in the skins, 
s^nd I was coming to that very point. 

Mr. Justice Hablan. — ^But they mean more than that by their 
evidence. 

Mr. Gbam. — ^Yes, much more than that. 

Mr. Justice Hablan. — ^They intend more than that. 

The Pbesibbnt. — I suppose we must wait until the gentlemen them- 
selves tell us what they mean, and that will come in time. 

Mr. CouDEBT. — They mean I think what I have stated, and also 
what probably the learned Arbitrator suggests, and had in mind that 
in crossing over the ocean seals have been found, they say, all over the 
water. 

Mr. Obah.— Yes. 

Mr. CouBEBT. — I think that is what they mean. 

Mr. Gram. — At any time — I think so. 

Mr. Justice Hablan. — On the page referred to the head line is, 
^ statements particularly bearing on the intermingling of fur-seals in 
all parts of the Korth Pacific''. 

Mr. CouDEBT. — What page is your Honor reading fromt 

Mr. Justice Hablan. — Page 23 of the British Counter Case Appen- 
dix, volume 2. The object of that proof, as Judge Gram suggests is 
to maintain the proposition that seals intermingle at all times in all 
parts of the Pacific. 

Mr. CotTDEBT. — Assuming that to be true, I would quote the words 
of the President of the TribuDal, what do they mean by thatt What 
%$ meant by thatt Is it meant that they intermingle simply by cross- 
ing the same lines, or is it meant to intimate that the families become 
united, and that there is an alliance between the two tribes, so that 
one of the seals of the Pribilof Islands will have mixed blood of the 
Commander and Pribilof Islands, and on the other side the Com- 
mander Island seal will have Alaskan blood t 

The Pbesident. — ^I cannot ask you to explain what the other side 
mean, and what they intend, but it is enough I think, (and it was impor- 
tant) that one of the Arbitrators pointed out to you, the fact which 
lies in the papers before the Tribunal, and which we have to take into 
consideration. 

Mr. CouDEBT. — ^Yes, and I may say to the Arbitrator that I am 
indebted to the Court whenever any enquiry is made, in the first place 
because it shows I am honored with the attention of the Arbitrators; 
and 8econdly,that I ought to understand my case sufficiently to be able 
to answer a question satisfactorily. I say with regard to that, that if 
it is intended to say that there is this casual intermingling — this cross- 
ing of each others' lines, and a going to and coming from the water te^r 

? s, FT Xfl '^ 
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ritory — the maritime jurisdiction-— of the other, in the first place it is 
absolately immaterial if that be so. In the second place it is abso- 
lutely denied; and if it is material, your Honors will have to weig^h 
the testimony upon the point. If the inference is intended to be carried 
to the mind of the Court that there is any intermixture of blood, then 
I say there is not a scintilla of evidence but all the evidence is the 
other way, while theirs is of the loosest kind. Some of their witnesses 
say that they have found seals all over, occasionally, more or less. 

The expression of those who say that they have seen seals all over, 
is, " more or less," every day, they have seen seals. 

In two or three instances, the latitudes are given, and then we can 
show to your Honors that although some distance at sea, that would 
be precisely on the lines of migration north or south. Doloaus versatur 
in generalibtLs^ might apply. It is easy for a man to say, ^^I saw them 
and the gre>at Ocean was so thick that navigation, was impeded". 
Anybody could say that; but I would like to know, very much, Mr. 
Captain of the sealing vessel, in what latitude you saw thoset Is 
your Log-book heref Produce your Log-book; and when you tell me 
it was in a certain latitude, I have something to work upon, and I may 
be able to satisfy the Court that that is just the place where you ought 
to find seals. You find the Alaska seals going north, or Alaska s^ds 
going south. You naturally would, at certain seasons find them there. 
But, as the learned President said, I am speculating^— I do not know 
exactly what will be claimed, and perhaps it would be just as well on 
that point to hear what our distinguished friends have to say. I think, 
however, this is the answer, — and I desire to make it as satisfactory 
as I can even at the expense of repetition — ^that even if the sea were 
narrower, and it should be supposed that these animals while intending 
to go home from the south did, on their extreme lines, touch each other 
and individual seals came in contact, and that is called intermingling, 
it does not in the slightest degree change the case — ^no more than the 
fact that my Jersey cow goes over my fence among your Guernsey cows 
and then comes back makes the slightest difference to my rights of 
property, or afiects the habits of the animal, or the distinctive char- 
acteristics of each. 

It is just to say (and it is in the line of the suggestion of the learned 
Arbitrator), that we have something which approaches a judicial pro- 
ceeding on the part of our friends on the other side — that is, that they 
have resorted to something like cross-examination. How precious that 
is to those conversant with the system of Great Britain, which we have 
adopted, I need not say, to the English Judges and Jurists. We con- 
sider it most essential to the administration of justice, and it is essen- 
tial probably because it has been habitual, and justice has been con- 
ducted from time immemorial in that way; and my friends on the other 
side very naturally, and very properly, (finding that we have taken 
gentlemen of high character belonging to their own nation, presumably 
disposed to help them), undertook to cross-examine the witnesses that 
we had cited. 

Now, in the first plaee, let me say, when we take such men as Bev- 
ington, Poland, and the rest of them, and nobody could charge them 
with being bribed or unduly influenced by the United States — when these 
gentlemen spontaneously made their depositions for us — ^these London 
furriers — the most eminent men in the business — when they say they 
can at once tell the difi'erence between a Pribylof skin or an Alaska 
skin, (which is the same thing), and a Commander Island skin — if that 
is true, they put their foot at once upon all question with regard to 
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inter-mingliDg or inter-mixture of blood. If it is true, that is the end. 
It shews that the distinction is there, that it has always been there, 
that it continues to exist; and the two herds, or families, are entirely 
separate and distinct. I say our distinguished friends have undertaken 
to cross-examine these witnesses, and of course have used nothing but 
the' methods which we would expect from men of their high character, 
and they think that they have shaken the testimony, in some respect, 
of these witnesses. 

Now this will be a sample — I am referring to page 230 of volume II 
of the Appendix to the Counter-Case of Her Britannic Majesty's Gov- 
ernment. These are all cross-examinations, and the Arbitrators will 
see at the outset that these gentlemen, on their cross-examination, had 
been fully furnished by us in our Case with the testimony that we had 
elicited from the witnesses, and upon which we relied. There was no 
objection to their putting leading questions, and to informing them of 
the points which they desired to establish. 

Mr. Poland, on page 230 (after stating how long he had been a partner 
in the concern), says: 

As regards the difference between Copper and Alaskan skins, I have always con- 
sidered that the chief difference was that Alaskan far was a better quality that is to 
say, denser than the far of the Copper Island seals. This is the difference which 
makes the Alaskan skins fetch more in the market than Copper skins. The differ- 
ence in price is also, I think, influenced by the fact that the people responsible for 
slanghterin^ the animals on the Pribylof Islands are more successful and skilled in 
flaying, carmg, and selecting, than the Copper Island people. 

That is simply his opinion, but he states the fact to be, without any 
hesitation or mitigation, that the difference which makes the Alaskan 
skin fetch more, is, that the fur is of a better quality, being denser than 
the fur of the Copper Island seal, due, probably, to some climatic dif- 
ference. Of course when we say that there is a difiference between the 
Copi)er Island skin and the Alaskan skyi, we must not lose sight of the 
fact that all these animal^belong to the same genus or species, and that 
there must be very great resemblance between them. They are all 
seals; they are all fur-seals; they all belong to the general creation of 
seals; and the difiference must of necessity be one such as this; none 
can be more important than the fineness or density of the fur. 

And if there were nothing else in the case — if nothing more were 
proved than that the Alaskan skin of the Paris market or London 
market brought a much higher price than the Copper skin, would not 
that be of itself decisive of the question t In order to produce a larger 
price it must be superior, and the superiority must naturally consist of 
the texture of the skin and the fur. But that is not all that this gen- 
tleman says even on his cross examination: there are also other differ- 
ences between the Coppers and Alaskans, namely the difference in the 
color of the fur — the fur of the Coppers being, on the whole, of a more 
bronzy yellow color than the Alaska. Then there is this statement 
(and this, I suppose, if anything, is to be relied upon by the other side) : 

In inspecting the shipments made through Messrs. Lampson from the Pribiloff 
Islands, I have from time to time noticed the presence amongst them of skins which 
were nndistinguishable from Copper Islund skins, and also in the same way I have 
noticed amongst Copper Island couBignmeuts, skins which are evidently of the 
Alaskan description. I have also noticed skins in both classes which in a lesser 
degree resemble the other class. 

That is as far, I think, as any witness undertakes to go — that pos- 
sibly there may be a mixture; but you will observe that there is not 
t>ne single witness who will testify that he ever found a skin whicrh he 
^ould call a Copper skin, in a consignment of Alaskan skins* TUey 
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say that they have foand certain skins which touch each other — ^which 
approach each other — ^perhaps some of the i>oorer skins resembling bet- 
ter skins of the other ; bat I find no where in the Gase — (and if I am 
wrong, when the time comes my friends may contradict me; I certainly 
mean to state the fact as I understand it) — ^that any witness is willing 
to place himself upon the fact, on his oath and on his honor, that he 
has found, in an Alaskan consignment, a skin which he would declare 
to be a Gopi>er skin. The farthest he has ever gone is to say there are 
some which touch each otiier so closely that he would not like to state 
the difference with any certainty. 

We have the testimony of Mr. B^villon. Mr. B^villon has been 
examined, and I read from Mr. B^villon-s evidence on page 230 of the 
same volume. 

The President. — ^Is that the same deposition which is in your 
Appendix t He has also been examined by Mr. Yignaud. 

Mr. GouDERT. — ^This is the cross-examin ation. After we submitted to 
our friends on the other side our depositions, they availed themselves 
of the right to cross-examine. This is volume 2 of the Bering Sea 
Arbitration Appendix to the Gounter Gase. I do not want to comment 
upon the fSftct, but I think I am entitled to suggest to the learned Tri- 
bunal that this difference that they now speak of for the first time can- 
not have struck them as being very material since they did not mention 
it in depositions intended, of course, to enlighten the Gourt and to 
state the truth. They stated emphatically that they were able to dis- 
tinguish the skins, that they coald distinguish at all times an Alaska 
from a Gopper skin, and vice versd; and, of course, they were in good 
faith when they made the statement, and it was only subsequently 
that, under cross examination, they were reminded that there might be 
instances in which the two skins were, in general appearance, brought 
so closely upon each other, that they might hesitate upon a distinction. 

So that it is fair to say thatf these gentlemen did not and could not 
in good faith attach much importance to that, or they would have 
called the attention of the United States in their depositions to the cir- 
cumstance. 

I desire also in connection with this to draw the inference, which I 
think I am right in drawing from the fact, that many of these gentle- 
men, if not all, are easily and readily accessible, living in London and 
ready no doubt at the request of any of my learned friends to state all 
that they know, and yet none of these have been cross-examined. 
When I say none of those, I mean none of those appearing here, 
because I do not know if they were cross examined or not, or whettier 
their cross-examination was not sufficiently satisfactory to justify the 
Gounsel on the other side in inserting the result among their papers. 
So that we have a number of witnesses. actaaliy proffered by us for 
cross-examination; we have the cross-examination only of a part, and 
that part merely goes to the extent of saying, which may very well be 
true without in the slightest degree impairing the position of the 
United States, that in some cases these animals belonging, as they do, 
to the same general family of the brute creation, be-ar such a resem- 
blance to each other that taking a particular skin, on the verge of an 
extreme line it will resemble the skin of another branch of the same 
family on another line. But I find that no one of these gentlemen is 
willing to testify on his oath that he found a Gopper skin in an Alaska 
consignment. 

Senator Morgan. — ^Mr. Goudert, when you speak of Alaska con- 
signments, do you mean that those are consignments mi^Q from tl^e 
-Pr/Mo/Islan^sf 
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Mr. OouBERT. — ^Yes, I take it that applies to the North- West skins 
as well as to those of the Pribilof Islands. That is what, yon will per- 
mit me to say, perhaps, in anticipation of the judgment, we call for 
the sake of convenience and the assertion of principle, our seals, and 
that comprises all the Alaska seals and the North- West catch. 

The Pbesidbnt. — Are you aware which way the^Bnssian seal skins 
come to London. Do they intermingle at Victoria with the other seals t 

Mr. GouDERT. — ^They all go to London. 

The President. — But which way t 

Mr. GouDEBT. — ^Through San Francisco most of them, if not all of 
them — ^they all find their way to London : and there they are regularly 
sorted and dyed and dressed to suit the fashion of the day. 

The President. — Is there not a general market in Yictoriat Are 
not the consignments made from there t 

Sir BiGHARD Webster.— No, they are shipped straight through. 

The President. — Direct t 

Lord Hannbn. — ^Yes. 

The President.— There is no fear of their being mixed t 

Lord Hannen. — ^No, there is no possibility of that. 

Mr. GoxjDERT. — ^No, I was reading from the testimony of Mr. B^vil- 
lon, and he is called upon to say that they do not buy by the sex of 
the animal whose skin is offered. Of course, we do not pretend that 
they do. That is a question that is not of the slightest consequence* 
What we say is, that the enormous bulk of skins, except these taken 
on our soil which contain no female skins, is made up of female skins; 
therefore the point of this statement in the way of cross-examination, 
I confess I do not understand. 

But Mr. B^villon is asked his opinion with regard to monopolies. I 
have no doubt he is a very intelligent gentleman, and possibly his 
opinion on monopolies, in an abstract way, may be of value. But what 
it has to do with this case, I do not know. At all events, I will, in 
justice to him — ^it is only a few lines, — read the question and answer. 
It is important as showing the lines upon which the witnesses have 
been cross-examined, the idea being to inculcate in them a dread that, 
if the United States were given a monopoly, their business and daily 
bread would disappear. Mr. B^villon, however, was not so easily 
frightened: 

Would not the total snppreesion of all the pelagic sealine have the effect of giving 
tiie Company leasing the islands an ahsolnte monopoly of the hnsiness in this class of 
seals f—L^.] This might he so; I do not know. [2.] Well, assuming that that would 
be sOy do yon think that it would be a result that would be beneficial to the fur- 
seal bnsinessf — [A.] It depends how the monopoly is managed, but speaking gen- 
erally I am against monopolies, and in favor oi a free market. I think monopolies 
injure the progress of business. 

We may all agree to that; and I should be very sorry to suppose 
that, because we are arguing the United States have an exclusive right, 
we are for that reason bound to advocate monopolies. A monopoly, if 
it be one, is a result inevitable from the nature of things. 

But, as practical men, where would we look for evidence upon this 
subject, assuming that men differt There is in fact very little difi'er- 
ence; I do not think that this shade of difference in the depositions is 
worth considering; but where would the Tribunal look, where would a 
man whose business it was to deal with the finances of a country inter- 
ested in this busines look to know whether or not there was any, and, 
if so, what difference in the quality of the seals t He would have at 
bis command a method of determining it which is absolutely certain : 
to wit, the price; and if it be the fact that, on the market, the United 
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States seal-skins of Alaska always bring a very mnch larger price, not 
a mere passing, gentle fiactuation, but something radical, something 
recognize, something I would say phenomenal, then you would say, 
of course, there is a distinction, — ^that an Alaska skin is one thing and 
a Commiander skin is another. 

Have we then proved this to the Court t The Court will be surprised 
to find what the prices are. Of course, such of the Tribunal, if any, 
as have had occasion in Paris to buy them, will know there is nothing 
more expensive than a real ^^Peau d'Alaska"; but, apart from the 
experience which may be individual, isolated, exceptional and possibly 
misleading, what idea have we upon the subject of the market Y Here, 
we read again from volume 2, from which I have been reading largely, 
of that Appendix to our Case, page 572. Mr. Bice, a subject of Her 
Majesty, who has been engaged in this business for 27 years, says : 

That the diifereDCO betwenn the several classes of skins are Tcry marked, and 
enable anybody who is skiUed in the business or accustomed to handling of fnr seal 
skins to distinicuish the skins of one class from the skins which belong to either of 
the other two classes and these difTerences are evidenced by the fact t£at the skins 
obtain dift'erent prices in the market. 

That the differences between the skins of the adult male seals and the adult female 
seals are as marked as the differences between the skins of the two sexes of other 
animals, andthat in the Northwest catch from 85 to 90 per cent of the skina are of 
the female animal. 

Deponent does not mean to state that these figures are mathematically accurate,, 
but they are, in his judgment, approximately exact. 

The difference between the Copper Island catch and the Northwest and Alaska 
catches, which two last-mentioned classes of skins of the fur-seal apparently belong 
to the same family, are such as to enable any person skilled in the bosiuess to dis- . 
tinguish the Coppers from the Northwest and Alaska skins, or what I may call the 
Behring Sea sealskins, but the manner in which the skins are distinguished is diffi- 
cult to describe t-o any person not accustomed to handling skins. The difference 
again between the Alaska and Northwest catches, although as deponent has said they 
are of -the same general family, are yet very marked by reason of the difference of 
the colour of the hair, the length of the wool, which is, of course, perceptible 
mainly upon examination of the pelts and of the fact that the female skina show the 
marks of the breast. 

The differences between the three classes of skins above mentioned are so marked 
that the skins belonging to the three catches have always, since deponent had any 
knowledge of the business, 

that is for 27 years, 

commanded, and do now command, different prices in the markets; for inst-ance, the 
Alaska skins of the Inst year's catch fetched about 1258. per skin ; the Copper skins of 
the last year's catch fetched 68s. 6d. per skin. 

. And that difference is not the difference of a year, which might be 
explained upon the ground of scarcity, or over-abundance, or glut in 
the market; but it is the general difference. What is the use of dwells 
ing upon or discussing the question whether they are the same after 
this? 

Here is another of the same kind, Mr. Stamp, I read from volume 2, 
page 574. This-is Mr. William Charles Blatspiel Stamp. He is a fur- 
rier 51 years of age, and a subject of Her Majesty; he says that he 

is engaged in business at 28 Knightrider Street, London, E.-C. as a fnr and skin 
merchant. That he has been engaged in that business for upwards of thirty years 
and has been in the habit of purchasing fur-seal skins during the whole of the time 
that he has been in business. That he has personally handled many thousands of 
such fur-seal skins and he has inspected the samples at practically every sale of fur- 
skins made in London during the whole of the time he uas been in business. 

Surely this man has experience, and when we present him to the 
Court and show that he has been cross-examined, we feel that we have 
done our duty to the Court in the selection at least of the material that 
we inrnish* 
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In consequence of these facts and of his knowledge of the fur-seal skin bnsiness 
be has a general and detailed knowledge of the history of the business of dealing in 
fur-seal skins in the City of London, and of the character and differences which 
distinguishes the several kinds of skins coming on the market. 

Then negoes on: 

That for many years last past the fur-seal skins coming on the London market have 
been known as the Alaska catch, which are the skins of seals killed upon the Pri- 
bilof Islands situated in the Bebring sea; second the Copper island catch which are 
the skins of seals killed on the Kommandorski and Robben Islands in the Russian 
waters. 

He tben proceeds and I shall read what he says as to distinction: 

The skins of these several catches are readily distinguished from each other and 
the skins of the different sexes may be as readily distinguished from each other as 
Bkins of the different sexes of any other animal. 

I beg yonr Honors to notice that, althongb it may not be directly 
upon the point that we are now examining, this is material and very 
material indeed in the case. 

I should estimate the proportion of female skins inoluded within the north west 
catch at at least 75 p. cent and I should not be surprised nor feel inclined to contra- 
dict an estimate of npwards of 90 per cent. 

Senator Morgan. — That Nortli-West catcli is the pelagic catch. 

Mr. CouDERT.^ — Yes, it is distinguished from the Alaska product in 
that way, when it is spoken of in this connection, but the seals are in 
fact the same seals. 

The President.— ^Yet there is a difference in price. 

Mr. CouDERT. — Yes, there is this difference between the skins of the 
animals killed on our inlands and the pelagic catch, that is, ours are 
Blain without wounds; the animal is knocked on the nead and is easily 
killed in that way. 

Sir Charles Kussell, — And not shot in the skin t 

Mr. Ooudert. — The others are shot with a shot gun, and the skin is 
often riddled with the shot, and a great destruction of the beauty of the 
skin necessarily follows. In the Copper Islands the same process is 
followed by Eussia. We adopted the Russian system, and it is carried 
on, as I think, with certain improvements, on the Pribilof Islands; but 
it is the same thing — when an Alaska skin is found riddled with shot 
or a Commander skin is found riddled with shot, it is known that it is 
the result of pelagic hunting. 

2^ow, to come back to a point from which I had somewhat deviated : 
as to the price. I was calling the attention of the Court to the differ- 
ence between the skins, and reading from the deposition of Mr. Stamp. 
Ills deposition was so interesting and important in another aspect of 
the case, that I allowed myself to be tempted into reading it lor the 
purpose of showing the enormous number of females in the pelagic 
catch. It is irrelevant to the point under discussion, but I take the 
opportunity of giving the Court the evidence. 

As to the difference in price, let me, in connection with this, repeat 
the important statement that the seals on the Commander Islands are 
treated and killed in the same way, so that, if there is any large, mate- 
rial, overwhelming, difference, it must, of course, be due to the innate 
quality of the Alaskan skin, and the real inferiority of the Commander 
Islands skin. In fact, as General Foster reminds me, and as the evi- 
dence shows, until 1890 this was strongly the case, because the lessees 
were the same and it was the same company that managed the busi- 
ness on both sides; it is fair to assume they did it practically in the 
same way. 
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The President.— Up to 1890! 

Mr. CouDBRT.— Up to 1890. 

The President. — ^They were American lessees T 

Mr. OouDERT. — Yes, it was a Corporation. 

The President. — ^Bat they have disagreed or broken their arrange- 
ment with Eussiat 

Mr. CouDERT. — I think not. The lease expired, and that is alL 

The President. — And has not been renewed. Yon stated yesterday 
that it is a Kassian Company. It is a separate, independent Bossian 
Company, is it not? 

Mr. CouDERT. — ^Yes, there is a Russian Company, the Company 
that operated both places. When the lease expired, a new lease was 
made with other parties on the Pribylof Islands, and tiieBossiaus haye 
taken another Company. 

The President.— rThe American lessees are not the samef 

Mr, CouDERT. — ^No, it is a new Company. 

The President. — Are you aware the old Company ever complained 
of pelagic sealing on the Russian sidet 

Mr. CouDERT. — I think not; I think Bussia took care there should 
be no cause of complaint. 

Sir Charles Eussell. — Oh 1 no. 

Mr. CouDERT. — ^Till lately, of course, when the pelagic sealing was 
prevented on our side because the United States vindicated its right 
by stopping the ships; there is no doubt about that. Then I under- 
stand the efforts of the pelagic sealers took a westward direction, and 
the Commander Island seals suffered in consequence. It was only 
when we stopped it in 1891. 

The President. — ^The Copper seals would be mixed pelagic and ter- 
ritorial seals to-day, if there is pelagic sealing carried on on the Bussian 
side, westward — ^I would infer from that, that the skins from the Copper 
islands or Bussian islands, if those seals would be both from pelagic 
sealing and from sealing on land, would be mixed. If there is pelagic 
sealing carried on on that side, if that herd is subject to being hunted 
on sea, there must be pelagic sealing skins. 

Sir Charles Bussell. — ^I think, Mr. President, we might remove 
a possible misapprehension about that. There can be no difference 
between us. There would be no mixture in the Market even in the case 
of seals pursued in the more western part of Bering Sea or North 
Pacific, because the pelagic sealing would not be carried on by the 
same persons who carried on the land clubbing on the Commander 
Islands. They would be sold distinct. Those who are lessees and in 
charge of the Commander Islands did not practise pelagic slaughter, 
and the skins of those killed on land would not be mixed with those oi 
the pelagic catch. 

The President. — ^But do they come as Copper island skins, or only 
the other ones t 

Sir Charles Bussell.— They would come as the North West cateh. 

>The President. — That is the question, you know. 

Mr. Coudert. — I understand that those killed by the pelagic oper- 
ators on the other side of the Pacific Ocean go as the Japan catch. 

Sir BiOHARD Webster. — That is quite wrong. 

The President. — That is why we desire information. 

Mr. Phelps. — ^You will find in the affidavits of the London furriers 
a complete account of the manner in which this business is done. It is 
only necessary to recur to that testimony to show how the skins reach 
the London market — ^to find out how it is done. 
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Mr. GoiTDEET. — ^And that is what I propose to read to the lelkrned 
Court. 

As to the question the President put, the Gommauder Island skins 
are the same, whether killed at sea or on land. There is no doubt about 
Hiatb I understand that those killed at sea on the western side of the 
Pacifie Ocean go to the market as the Japan catch. 

Sir Charles Buq^ll. — ^No, that is not so. 

Mr. Phelps. — ^They go as the Copper or Commander Islands catch. 

Mr. CouHERT. — ^Well, I will read the evidence on that. I am indebted 
to the President for having relieved the monotony of this Argument by 
throwing' a brand of discord among us. 

The President.— I wish to clear it up. 

Mr. CouDERT. — It is extremely refreshing to me. I do not know if 
it is to the Court, but it cannot be otherwise. I have just read to the 
Bigh Tribunal the cross-examination of Mr. Stamp. I will have in 
mind the question put, and see what the fact is with regard to that. 

Mr. Justice Harlan. — Have you read all of that Deposition that you 
want to read! 

Mr. GotJDERT, — 'So'y I have not. I am thankful to Mr. Justice 
Harlan for calling my attention to it. This is what this expert says: 

The differences between the Copper and Alaska skins are difflcnlt to describe so 
that they can be understood by any person who has no practical knowledge of furs, 
but to anyone skilled in the business there are apparent differences in colour between 
the Copper and Alaska skins, and a difference in the length and qualities of the 
hairs wnich compose the fur, and there are also apparent slight differences in the 
shape of the skins. 

Tne differences between the skins of the three catches are so marked that they 
have alwavs been expressed in the different pricee obtained for the skins. I have 
attended tne sales for many years, and am able to make this statement from my own 
knowledge. The average prices obtained at the sales of the last year's catch, for 
instance, were as follows: For the Alaska skins, 125 shillings per skin; for the 
Copper skins, 68 shillings i>er skin ; and for the Northwest skins, 63 shillings i>er skin. 

This corroborates what I have already read, and emphasizes the point 
I want to make that although the difference in price between a muti- 
]ati*d skin, the skin of an animal riddled with shot, and that of one 
killed as we kill -it on the islands, is plain and easily accounted for, yet 
when you find that the same company, using the same methods and 
dealing with an animal of the same general genus or 8][)ecies, when you 
find the product of the industry is so different that in one case the 
skin brings 125s, and in the other about one half, then the difference 
in the thing itself is go manifest and so great that it cannot be whittled 
away and minimised by any pretence that there is an intermixture. 

Now with regard to the witnesses who have been cross-examined, 
before J abandon this subject, I desire to read from the Api>endix to 
the British Case volume 2 pp. 230 to 253 — ^you will find there the testi- 
mony. I will take the substance of it and state what the result is. 

I take one single declaration which is concurred in by a very large 
number — 27 I think-— of these witnesses. 

We have such witnesses as Mr. Richard Henry Poland, William Henry 
Smith, Thomas Ince, Sydney Poland, — I think I may say that we have 
the prominent men in that trade in London and this is a declaration on 
cross examination which many of them make. This is a condensation, 
almost the very words, but you have to read from 230 to 253 to verify 
the accuracy of my summing up. 

That the for of the Alaskan seal is of a hotter quality and denser than that of the 
Copper seal, and that the difference makes the latter skins less ralaable than the 
former. 
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This statement, I say, is subscribed to by 27 London farriers, and 
tliis is the comparison between the two classes of skins, in these 
respective jurisdictions under the control of the same party. 

I now, with the permission of the Court, will say to my learned 
friends on the other side, if they wish to follow me, I am reading from 
the Argument of the United States on page 244. This is the testi- 
mony of Mr. Alfred Fraser. It is taken from the United States second 
volume, but it is quoted verbatim here, and my learned friends will 
probably not care to examine the book. If they do, it is on pages 554 
to 558. It is the testimony of Mr. Alfred Fraser who is a subject of 
Her Britannic Majesty, and resides in the city of Brooklyn. ' 

He is a man of very large experience. He was connected with this 
business, and he says, which seems hardly credible, that many hundred 
thousand skins passed physically through his hands, that is the skins, 
he says, sold by 0. M. Lampson and Go, of which large firm he was a 
member. He adds: 

Deponent is further of the opinion, from his long observation and handling of tbe 
skins of tbe several catches, that tbe skins of the Alaska and Copper catches are 
readily distingnishable from each other, and that the herds from wiiich such skins 
are obtained do not, in faot intermingle with each other because the skins classified 
nnder the head of Copper catch are not found among the consignments of skins 
received from the Alaska catch and vtce vei'sa. 

It is hardly possible that this man who had ^^hundreds of thousands 
of skins" going through his hands, would have permitted such a plie- 
nomenon to escape his attention as that which indicated a commixture 
of the herds. 

Deponent further says that the distinction between the skins of the several 
catches is so marked that in his judgment he would, for instance have had no diffi- 
culty, had there been included among 100,000 skins in the Alaska catch 1,000 skins 
of the Copper catch, in distinguishing the 1,000 Copper skins and separating them 
from the 99,000 Alaska skins, or that any other person with eqnal or less experience 
in the handling of skins, would be equally able to distinguish them. 

And in the same way deponent thiuks, from his own personal experience in hsn- 
dling skins that he would have no difficulty whatever in separating the skins of tbe 
Northwest catch from the skins of the Alaska catch. 

This is one of the questions that was suggested a moment ago by otie 
of the learned Arbitrators. I would therefore call attention especially 
to this: 

He would have no difficulty whatever in separating the skins of the North West 
oatch from the skins of the Alaska catch. 

Lord Hannen. — ^Will you allow me to put a question to yout 

Mr. CouBERT. — ^I wish you would. 

Lord Hannen. — I observe that E^villion Fr^res say that they never 
buy or sell by sex. It is never mentioned in any sale catalogue.- " We 
buy lots which are made up according to sizes," etc. Are there any 
witnesses to whom you can refer me, who appear to have had the duty 
in the course of their business, I mean, of ascertaining to what sex the 
skins belongt Of course we have a number of statements, varying 
largely. Some of the statements go to as high as 90 per cent of females. 

Mr. OouDERT. — ^Yes, sir; even 95 per cent. 

Lord Hannen. — I want to know upon what basis that is determined. 

Mr. CouDERT. — There is abundant testimony, overwhelming testi- 
mony. Now, if your Lordship asks me whether there is any witness 
whose duty it is, in connection with the business, specially to declare 
what the proportion of the sexes is, I will not be able to name such a 
a witness. 

Lord Hannen. — Or whose buainesa it is to observe it — ^what man's 
duty it 18 to observe whether a skm \^ ?i vcv^\^ cyt vi* ^^isi^^ v^sxa^t 
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If r. CoxJDERT. — In the first place, you will observe, when they come 
from the Islands, they are all males; there are no female skins. 
Lord Hannen. — ^No; I am dealing with the other. 
Mr. CouDERT.— When they come from the other sources, they say 
ttat they observe — ^naturally, in taking so important an article of com- 
merce, and one of such value, they observe all its characteristics. 

Lord Hannen. — ^I wanted you to distinguish, if you can, between 
-E^villon fr^res, who say that they. . • 

Mr. CouDBRT. — They do not buy by sex. The female skin is always 
a ^ood skin of itself, and there is no distiDction when skins are sold and 
bought. If a merchant goes to buy skins, he does not ask for female 
skins or for male skins; but these witnesses all say that when they 
examine the skins, the evidence of the sex is such that they determine 
it at once; and when it comes to the pelagic question. . . 

The President. — No, they do not all say that. That depends on the 
stage of the process. When the skins are salted and prepared, they 
cannot distinguish the sex. Some of them have said that. I think 
^.^villon has said that. 

Senator Morgan. — Mr. Coudert, do I understand you to say that 
tliere is any testimony in this Case to the effect that after a skin has 
l>een salted and prepared for market, there is no further opportunity for 
distinguishing the sext 

Mr. CoTJDERT.— ^Oh no, Sir. On the contrary, it can always be dis- 
tinguished. 

Senator Morgan.— I understood the learned President to say that 
was his understanding. 

The President, — Yes, 1 distinctly understand that. I think the 
British Commissioners admit that, and state it. 

Lord Hannen. — The point of my question is this: I wanted to see 
whether at any stage of the process, from killing to selling in the mar- 
ket, any man's attention is necessarily drawn to the question of sex. 

Mr. CoiTDERT. — ^Let me read, directly in answer to Lord Hannen's 
question, from volume 2 of the Appendix to Her Majesty's Counter- 
Case, page 232. This is oneof their witnesses; and let me observe that 
this is to meet our testimony, that the female cateh represented 90 or 
95 per cent. One witness, Grebnitzky, I think, says it is 95 per cent; 
but in order to meet this — and this will be an answer to the Arbitra- 
tor's question — our friends on the other side produced witnesses to 
minimize the proportion; and Mr. Moxon, of the firm of Culverwell, 
Brooks and Company, is called and sworn, and he says in answer to one 
of these questions: 

Q. Have yoii| with the view to informing yoarself on the question, lately exam- 
ined any consignments of north-west seal skinsf — A. Yes, last week. 

This is in answer to Lord Hannen's question. 

I went carefully through a parcel of 2,000, and came to the conclusion that the 
percentage of females did not exceed 75 per cent at the most. 

Kow, here is a man; an expert — 

Sir Charles Russell. — Will you kindly read the question imme- 
diately before that. 
Mr. CouDBBT. — Yes sir : 

Q. Have you ever had to consider the proportion of females in the north-west 
catch f — A. x7ot until this question arose, because prior to that no distinction was 
erer made, either in buying skins or in selling them. They are simply sorted in 
quality and size, and not for the question of sex. 
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Bat he had beea prepared to give his testimony to miDimize the force 
of ours, and he did for the first time corroborate oar testimony to the 
extent that it was at least 75 per cent. 

The President.— Bat in fact, yoa have not answered Lord Hannen's 
qaestion, yoa know. I sappose yoa cannot. Perhaps nobody can. 

Mr. QouDERT. — ^If nobody can, I am sare I cannot, Mr. President; 
bat I would not like to make such an admission, and I am sore yoa 
woald not expect me, even by my silence, to admit that you can put any 
qaestion on this subject that I cannot answer. 

I will say this: I propose to show by testimony, which I take to be 
overwhelming, that witnesses in this case have in handling these skins, 
physically, as Mr. Moxon says, considered the question of sex, and that 
they are able to testify that a certain proportion in every consignment 
consisted of female skins. I^ow, if you ask me whether in the inner- 
most machinery of the business there is an individual whose office and 
function it is to pass upon the sex of the animal. . . 

Lord HumEN. — ^No, no— anyone who, in the course of his business, 
would find it necessary to decide the question of sex. 

Mr. GouDERT. — ^I would answer it in this way, even if it should be 
an imperfect answer: These skins, of course are costly and valuable. 
They are thoroughly examined. Their condition has to be examined, 
and in many ^aaes they have to be repaired — ^perhaps in almost every 
case, to a greater or less extent; and in examining them, the qaestion 
of sex presents itself to the examiner. An experienced examiner will 
tell you just how many of each sex there are; and perhaps — that is a 
mere hypothesis — this has become more marked of late years for this 
reason, that the number of female skins in the market is only a recent 
product. Until recently there were no female skins. It was only about 
1876, 1878, 1879, 1880 and 1881 that this business began and took its 
progression, that the three ships grew into fifty, and the fifty into a hun- 
dred; and naturally these men examining the skins would observe the 
sex. They could not help it. Even if I am unable to give a definite 
answer to the enquiry, may I not satisfy the conscience of the Gourt, 
when I produce credible witnesses who say, ^' We did examine and we 
know" ; even if I cannot dive into their motive; if I cannot show that 
it was a part of their particular function in the business; if I produce 
men of standing and character who say, <^ I have examined one hun- 
dred thousand skins, and there were only five thousand males " ; shall 
I not satisfy the Gourt upon this question, assuming that I shall pro- 
duce such testimony f 

The President. — I suppose those are mostly sealers f 

Mr. GouDERT. — Furriers, sir. I dismiss the sealers. 

The PREsmENT. — Will you just allow me to read an extract from 
B6villon. B^villon says: 

That all the skins bonght by the said firm of R^villon Fr^ree are dyed in France, 
and therefore the skins pass nnder our eyes in the following conditions: (1) in salt 
when we buy them in London; (2) dressed; (3) dved. That deponent believes that 
the firm of R^villon Fr^res is by far the largest nrm of fnrriers and fnr-dealers in 
France; that the greater part of the skins bought by R^villon Fr^res are made np 
into garments, cloaks and mantles, but that some of the skins after having been 
dyed are sold to other mannfacturers. 

That the sales of sealskins by the said firm of R^villon Fr^res have amoonted for 
the last twenty years to about 4,000,000 francs per year. 

He knows the skins as they are in these three conditions, — ^in the very 
condition of salt when they come from London. He proceeds: 

That later on, firom the year 1878, we have noticed in the London market seal- 
skins called Victoria or Northwest coast skins, the quantity of which is variable, bnt 
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which has eontinaally increased until last year, when the total quantity was held at 
80,000 skins. 

That is the only approximation we have. • • 

That we have often heard, and from different sonroes, that these last named 
shins are in the minority the skins of the female seal. The thinness of the hair 
npon the flanks seems to confirm this assertion, although it is impossible for ns to 
test the absolute truth of this statement for ourselves, for when the seals have been 
dressed the signs of the mammie disappear. At any rate the employment of these 
skins is much less advantageous to our business because there is a great predomi- 
nance of small skinS; etc. 

There is a man who has had 400,000 seal skins passing throngh his 
hands in twenty years, and who has received them in three different 
conditions, first, in salt, when he buys them from Loudon: and yet he 
says it is impossible to distinguish the sex. 

Mr. CouDERT. — I am quite aware, Mr. President, that Mr. B^villon 
made that statement. 

The President. — Perhaps it is contradicted by others f 

Mr. GouDEBT. — ^I have tried to reconcile it with the other testimony; 
and it may be that Mr. B6villoil is not as strong upon this point as 
others, although his opinion is that there was this large proportion of 
female skins. It may be that he, being the head of the firm, attending 
jierhaps to the sales, had not given it the attention that others had. 

Bat I say now, and I shall to-morrow morning produce before you 
sach an array of witnesses that I think I can say with confidence that 
no doubt will be left upon the question, whether experts can distinguish; 
that the other side, in the British Commissioners' Beport, admits that 
it may be done, and that these men all say that they have done it, and 
that their testimony is uncontradicted in the Case. This, with the per- 
mission of the Tribunal, I shall take np to-morrow morning. 

Mr. Justice Harlan. — I was going to ask you whether there is any 
proof bearing on the question as to the ability to distinguish the sex, 
according to the time when they are delivered to the furriers. I notice 
that the gentleman whose deposition was just read by the President 
says that it is difficult to determine the sex after the skins have been 
dressed. Is not the sex more easily distinguished before they are 
dressedf 

Mr. GoTTDERT. — ^Yes, sir. There is abundant testimony npon that; 
and with the permission of the Arbitrator, I think it would be more 
coherent if I addressed myself to the whole of it together. I have 
endeavored, so far as I was able, to answer the questions of the Arbi- 
trators and have been obliged to deflect a little from the ordinary 
course; but I can assure the High Court of Arbitration that I appreciate 
the.importance of this point. It is one upon which we rely and we are 
very confident, respectfully confident that the character and amount of 
testimony that we produce is such as to leave no question on the 
sabject. 

Senator Moroak. — Mr. Goudert, at the time the question was put to 
yon by Lord Hannen, some half an hour ago I think it was, since which 
there has been a discussion or examination of this question, you were 
reading a part of the record here and had not completed it. Will you 
be good enough to complete it. 

Mr. Goudert. — ^I will, sir. I have ^one very far from my starting 
point: but the discussion was interesting and I hope I have to some 
extent been able to answer the questions. 

Lord HAimEN. — ^I am very sorr^ if I have deflated ^ou from j^ouf 
argument!, 
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Mr. GouDBRT. — Deflection, sir, is refreshing; and I always considai^ 
it a personal favor when one of the Arbitrators does me the houoi: U^ 
interrupt me. 

The President. — ^We have favored you to-day in that way. 

Mr. GouDERT. — ^Kot more than you should, and not more than I likOr ^ 

Bomething was said about the fur-seal skin industry, and some ques- ^ 
tions were asked by the learned Arbitrators upon that subject. It may 
be interesting to read one single deposition to know what the general 
nature of this industry is, how it is conducted and what its particular 
elements may be; and we do now as we did before, take the best infor- 
mation it is possible to get and go to the highest and best sources. 
Gertainly, whatever comments our friends may make as to our views of 
the case, they cannot complain that we have not taken from among 
themselves men of the highest character. Take for instance Sir Oeorge 
Lampson, Baronet^on page 565 of the sec9nd volume of the Appendix 
to the Gase of the United States. He has been engaged in this busi- 
ness for a long time. His father was engaged in the business before 
him. The house is sixty years old, at Jeast. I read from paragraph 4. 
The whole would be interesting, but it would take too much of the time 
of the Tribunal: 

(4) Deponent says that what may be described as the far-skin business has been 
built up, that is the product, the fur-seal skins, have been made an article of fashion 
and couimerce, and the sales of such skins largely increased and the metho^ls of 
dressing and dyeing the same have been perfected almost entirely through the infla- 
Bnce and joint endeavors of the Alaska Commercial Company, the North Ameriean 
Commercial Company, the Russian' Seal Skin Company, deponent^s own firm, and 
the firm of C. W. Martin and Sons, and their predecessors in the city of London. 

That the business at the present time has attained the rank of an important 
industry, in which there is embarked in the city of London a large amount of capi- 
tal and upon which there is dependent a large number of workmen and employes. 
The amount of capital from time to time invested in the business is correctly stateil, 
deponent believes, by Mr. Teichmann, at as much as £1,000,000, and until within a 
year or two the numbers of persons depending upon the industry for their support 
has likewise been correctly stated by Mr. Teichmann, approximately at 2,000 per- 
sons, receiving on an average a weekly wage of 30 shillings^ and most of them havr 
Ing families dependent upon their labors for their support. 

Dnriug the last two years the diminution and irregiilarity of the supply of fur 
and seal skins has caused some decrease in the amount of persons engaged in the 
industry, but deponent is not able to state exactly to what extent such decrease ha^ 
taken place. 

A considerable number of the persons employed in this bnsiuessi as deponent is 
informed, are not skilled in any other kind of business, and should the fur-seal 
industry cease, deponent believes that these persons would be obliged to master 
some other trade or means of livelihood. 

That one of the most important, and deponent feels justified in saying, vital ele- 
ments in the maintenance and preservation of the business or industry is that the 
supply of fnr-seal skins should be regular and constant so that intending buyers 
may be able to know beforehand approximately what the prices of their stock in 
trade are going to be, and that the people engaged in the business may have before- 
hand a reasonably definite notion ot what they shall be able to count upon. 

(5) Deponent has no doubt but that it is necessary in order to maintain the indus- 
try that steps should be taken to preserve the existence of the seal herd in the North 
Pacific Ocean and Behring Sea from the fate which has overtaken the herds in the 
South Seas. Of the steps, if any, which are necessary, in order to accomplish this 
result, deponent does not feel that he is in a position to state as he has no personal 
knowledge of the regulations which at the present time exist, but it is obvious to 
deponent's mind that regulations of some kind imposed by somebody who has author- 
ity and power to enforce them are necessary to prevent the rookeries in the North 
Pacific Ocean ftom sufiering the fate of the rookeries in the Southern Atlantic and 
Pacific seas, where deponent is informed no restrictions were at any time even 
attempted to be imposed. 

This is the language of Sir George Lampson, under date pf April 23, 
1802; and I may say in that connection, in order to show thQ eiiprmoup 
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ez^perieiice tLat must necessarily have been acquired by these geutle- 
inen, that they have sold four- fifths of all the alcina sold in London since 
t^lie year 1870. It is almost a monopoly of that business for the last* 
t^venty years; and if there is any source of information to which we 
cah resort with a hope of being satisfied,. it must certainly be here. 

The next proposition of fact is one which is admitted, I think, and 
tlierefore I shall not offer any proof upon the subject, viz, that the herd 
returns to the islands. 

'Xheu the bulls and cows go to the breeding grounds, the nou-breed« 
infC males to the hauling grounds. 

Upon this, as those expressions are constantly used in the Case, perr 
baps a brief explanation would be well to show the court what the 
<lifierence is between the breeding and the hauling grounds. Those of 
tlie honorable Arbitrators who have not examined the question, will be 
curious, perhaps to see, and interested to leara how the instinct of these 
animals guides them to make their respective homes on their general 
cil>ode. 1 am reading &otn the Case of the United States, at page 91, 
where it is said: 

The ''breeding grounds" or ''breeding rookeries" (the areas occupied by the 

"breeding seals and their offspring — that is the bulls, the cows and the pups) . . . are 

xocky areas along the water's edge, covered with broken pieces of lava of varioas 

Bizes and shapes, those nearest the sea having been rounded by the action of the 

waves and the ice; between the rooks are sometimes found smooth spaces of ground, 

but in no case are these areas of any extent, and they vary greatly m size. 

So strong is the instinct, so imperative the necessity of obedience to 
that instinct that, as I have already read, these animals not only go 
back to the island and to the same general locality, but the bulls in 
many instances have been found — the same bulls— to take precisely 
the same spot. 

That is for the breeding grounds. The hauling grounds are thus 
spoken of in our Case: 

The "hanling grounds" (areas occupied by the non breeding seals) are the sandy 
beaches at one side of the breeding grounds, or the smoother spaces back of and 
contiguous to the breeding seals. The areas covered by the rookeries on the respec- 
tive islands vary considerably, being in the ratio of about seven or eight on St. Paul 
to one on St. George. 

It has appeared all through the Case that St. George was stnaller 
than St. Paul, and that there was a very much smaller number of 
seals on it. St. Paul is lower than St. George, the shores are broader, 
and more territory is available upon it for occupation by seals than on 
the latter, which accounts in a measure for the disproportion in seal 
population on the two islands. 

I will not dwell upon this any further. We also state, and that prop- 
osition is not disputed, that the fur-seal is a polygamous animal. I 
would read in connection with this but three or four lines from the 
report of the British Commissioners, in section 37, on page 7. 

Among the first of the more stringent measures adopted was the restriction of 
killing to males. 

That is, measures or regulations adopted on the islands. Let me, 
however, preface this by saying that when the United States bought 
from Eussia, this industry, established by Eussia and carried on by 
her, was intelligently carried on with a due discrimination as to sex. 
We introduced no innovation, except that we sought to improve the 
methods already in operation, partly by elevating the character of the 
residents in the place, and partly by such additional regulations for 
the protection. of seal life as might be suggested. 
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The British GommisBioners say: 

Among the first of the more stringent measures adopted was the restriction of Vll- 
ing to maleSy which followed ftom the discovery that a maoh larger number of malei 
were bom than were actually required for service on the breeding rookeries. 

This was the great secret. Until it was discovered and put into 
effect the secret of cultivating the seal was not ascertained ; so long as 
it was overlooked, the fundamental dictates and laws of nature were 
disregarded. Where the attack was indiscriminate the result was 
obvious. But the Russians soon discovered this, and long before the 
United States came into power through the purchase of the isdands, the 
killing was confined to the young male seals. 

I do not care to go into the discussion of the number of the females 
in the family of the seal. There is much discussion as to that which 
seems to me unnecessary, nor is it very material whether it is 15, 20 or 
25, whether it is 40 or 50. There is evidence upon this all through the 
Case. The British Commissioners state certain figures, and they rely 
upon the British Cyclopaedia, which was printed fiity years ago, to state 
that according to the ordinai*y and general rule, the family consisted of 
one male and 40, 50 and even (iO females. But it is not important when 
we recollect that the seal is a polygamous auimal, and that a large num- 
ber of females go with every single male; this makes at once the obvious 
necessity of a discrimination. To kill a female, under those circum- 
stances, is a crime. 

I say, therefore, I will not dwell upon that subject of the average 
number in the family. I do not consider it is material, as the facts are 
plainly shown that there is a sufficient number of males for the females. 

I spoke of the breeding rookeries and the hauling grounds, and read 
from the Case in order to show a distinction between those two; but it 
is proper for an understanding of the methods of these animals, at their, 
home on these islands, to say that the distinction disappears at a cer- 
tain period of the year. They come there, as appears, alternately, the 
bulls coming first and remaining on the rookeries waiting patiently for 
weeks without food ; then they come in rotation. But there is a general 
mixture of the family about the end of July and then the distinction 
between the breeding grounds and the hanling grounds is broken up; 
and the severe line of demarcation between the older members of the 
household and the younger members disappears. Then many of the 
larger ones which we have called the bachelors — ^that is the name under 
which they are known — are allowed to mingle with the other animals, 
the older ones, the mothers, the cows and the rest of them. The hauling 
place after this presents a confused appearance. The nice lines of 
demarcation have been obliterated. 

The male seal when six or seven years of age goes upon the breeding 
grounds. You will remember that the seals are killed on the island 
up to the age of five or six years. After this they enter the breeding 
grounds. 

Soon after giving birth to her young the cow goes out to sea in search 
of food. I will read briefly from the United States Case upon this, 
because the distance to which the cow goes for food may be an impor- 
tant element of consideration. Perhaps the learned members of the 
High Tribunal will remember that Mr. Carter adverted to the remedies 
suggested by the British Commissioners for the exhaustion — the threat- 
ened exhaustion — of the race, and it appears that these gentlemen 
thought they were making a valuable suggestion when they said that 
there might be a protected zone of twenty miles, subject to a gradual 
^ici^ease u|)on the United States a^eeiug to suspend the killing or to 
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limit it by ten thousand. It is imxjortant to note how far the cows go 
oat to feed for two reasons: In the first place to note how likely it is 
that the pelagic sealers will find a narsing cow when they are outside 
of 20, 30, 40 or a hundred miles; because that is a most material con- 
sideration; and in the second place to determine whether the sugges- 
tion of a twenty mile zone deserves even passing attention. 
Now I read from the Case, page 115. 

Necessarily after a few days of nnrsing her pap the cow is compelled to seek food 
in order to provide 8afficient nourish inent for her offspring. Soon after coition she 
leayee the pup on the rookery and goes into the sea, and as the pnp gets older and 
stronger these excursions lengthen accordingly until she is sometimes absent from 
the rookeries for a week at a time. 

This is what the learned President siK)ke of as the process of weaning. 
It is gradual. 

The food of all classes of fur-seals consists of squids, fishes, crustaceans, and mol- 
luscs, but squids seem to be their principal diet, showing the seals are surface feeders. 
On account of the number of seals on the islands fish are very scarce in the neigh bor- 
pg waters; this necessitates the cow going many miles in search of her food. 

And now is the important statement as to the distances: 

They undoubtedly go often from one hundred to two hundred miles from the rook- 
eries on these feeding excursions. This fact is borne out by the testimony of many 
experienced sealers, who have taken nursing females a hundred miles and over froqii 
the islands, and Capt. Olsen, of the steam schooner Anna Beck, states thronch the 
Victoria Daily Colonist, of August 6, 1887 (which is published in the Britiuu Blue 
Book, 1890, C-%131, p. 84), that anyone who knows anything of sealing is aware that 
such a charge (catching seals in Alaskan waters within three leagues of the shore) is 
ridiculous, as we never look for seals within twenty miles of shore. 

This may explain why that twenty mile zone was adopted by the 
Commissioners : 

They are caught all the way from between twenty and one hundred and fifty miles 
oft* the land. Capt. Dyer, of the seized sealing schooner Alfred Adams, confirmed 
tlie above statement. 

The Tribunal thereupon adjourned until f^riday, May 5, at 11 : 30 a. m. 
B s, PT xn 23 



EIGHTEENTH DAY, MAY 5™, 1893. 

Mr, OouDEBT. — I propose, with the permission of the learned Presi- 
dent and the Court, to resume the reading of extracts from the United 
States Gase on page 115. The extracts that I shall read are on very 
important topics, and .the statements are very clear and very terse. 
This is now as to the habits of the cows and the excursions that they 
make when they are feeding and so on. 

Kecessarily after a few days of nursing her pup the cow is compelled to seek food 
in order to provide sufficient noarishment for her offspring. Soon after coition she 
leaves the pup on the rookery and goes into the sea, and as the pup gets older and 
stronger these excnrsions lengthen accordingly until she is sometimes absent from 
the rookeries for a week at a time. 

The food of all classes of fur-seals consists of squids, fishes, crustaceans and 
molluscs, but squids seem to be their principal diet, showing the seals are surface 
feeders. On account of the number of seals on the islands fish are very scarce in the 
neighbouring waters; this necessitates the cow going many miles in search of her 
food. 

They undoubtedly go often from one hundred to two hundred miles from the 
rookeries on these feeding excursions. This fact is borne out by the testimony of 
many experienced sealers, who have taken nursing females a hundred milea and over 
f^om the islands, and Captain Olsen, of the steam schoouer Anna Beck, states, 
through the Victoria Daily Colonist, of August 6tb, 1887 Twhich is published in the 
British Blue Book, 1890, C-6131, page 84), that anyone who knows anything of sealing 
is aware that such a charge (catching seals in Alaskan waters within three leagues 
of the shore) is ridiculous, as we never look for seals within 20 miles of shore. They 
are caught all the way from between 20 and 150 miles off the land. Captain Dyer, 
of the seized sealing schooner Alfred Adams^ confirmed the above statement by say- 
ing : " We had never taken a seal within 60 miles of Unalaska, nor nearer St. Paul 
than 60 miles south of it.'' — ^Amon^ the depositions taken before Mr. A. B. Milne, col- 
lector of customs of the port of Victoria, British Columbia, several of the deponents 
give testimony as to the usual sealing distance from the Pribilof Islands while in 
fiehring Sea. Captain William Petit, present master and part owner of the steamer 
Mischief f gives such distance as from 60 to 100 miles, and states that seals are found 
all along that distance from land in large numbers. Captain Wentworth £Telvn 
Baker, master of the; Canadian schooner C H, Tupper, and formerly master of tho 
schooner Viva, says that the distance, from land was, from thirty to one hundred 
miles, usually sixty miles. And Captain WiUiam Cox, master of the schooner Sap- 
phire, places the principal hunting ground at one hundred miles from the islands of 
St. George and St. Paul. Captain L. G. Shepard, of the United States Revenue 
Marine, who seized several vessels while sealing in Behriug Sea in 1887 and 1889, 
states, "I have seen the milk come from the carcasses of dead females lying on the 
decks of sealing vessels which were more than a hundred miles from the Pribilof 
Islands I" He further adds that he has seen seals in the water over one hundred and 
fifty miles from the islands during the summer. The course of sealing vessels and 
their daily catch show also that the majority of the seals taken in Behring Sea are 
secured at over one hundred miles from the Pribilof Islands. 

The distance that the seals wander from the islands during the snmmer in their 
search for food is clearly shown by the ''Seal Chart'' compiled from the observations 
of the American cruisers during their cruises in Behring Sea in July, August and 
September, 1891. 

That Ghart will be found in the yolume of portfolios and maps. 

The great distance of the feeding grounds from tho islands is not remarkable, as 
the seals are very rapid swimmers and possess great endurance. Thomas Mowat 
Esquirft, inspector of fisheries for British Columbia, in the annual report of the 
Department of Fisheries of the Dominion of Canada (1886), at page 267, makes the 
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following statement, which corroborates the foregoing: Captain Donald McLean, one 
of onr most saccessfol sealing captains, and one of the first to enter into the busi- 
ness of tracking seals fi'om California to Bebring Sea, informs me he has known 
bands of seals to travel one hundred to two hnudred miles a day, feeding and sleep- 
ing during a portion of this time. Captain Bryant, with long experience as master 
mariner or a whaling vessel, states that he is convinced that a seal can swim more 
rapidly than any species of fish, and that a female oonld leave the islands, go to the 
fishing grounds a hnndred miles distant and easily return the same day. But in 
case tneae excursions consumed a longer time, the peculiar physical economy of the 
pup seal makes it possible for it to exist several days without nourishment. 

Now let me, before passiDg to any other subject, call the attention of 
the Court to the euorrooas amount of valuable information contained 
in those few brief extracts, and to a.*9sure the Court, as the Court may 
readily satisfy itself, that every one of these statements is substanti- 
ated not only on its face, as I have shown, but also by a large mass of 
independent testimony which it is impossible to discredit; you there 
have most important facts bearing on some of the vital questions in 
the case. You will understand now how it is that these nursing 
mothers are killed 150 miles irom the land, or even more, as they are 
full of milk, and how it is that the unfortunate pups at home are killed 
by starvation. You will also understand that it is difficult for the 
Counsel of the United States to speak with becoming patience of the 
scheme proposed by the British Commissioners when they propose to 
CAtablish a protective zone of 20 miles about the islands, when it is 
manifest that this would be absolutely useless, for the destructive 
process only begins beyond that line and it is simply the semblance of 
granting something while really extending the privileges of pelagic 
sealing. You will certainly find that no pelagic sealer, however zeal- 
ous in the practice of his so called industry will object to that scheme. 
He does not come within the 20 miles nor catch any seals within that 
zone. The facts stated here that there is this large number of seals 
constantly upon the land, explains the scarcity of fish, and it is also 
apparent that there are feeding grounds, that is, places where enor- 
mous masses of fish congregate and to which the seals resort. When 
I say seals, I mean, of course, only female seals, because the males, the 
bulls, never leave the islands. The young animals stay around the 
islands, disporting themselves in the water and getting such food as 
they may, but the mothers, under the strong impetus of nature's law 
which tells them that they must feed their young by feeding them- 
selves, first go with their enormous facilities of locomotion, — I might 
say unparalleled facilities of locomotion, — to these feeding grounds 
which they know, and there they are pursued, they are slaughtered. 
Hence the overwhelming preponderance of pelagic destruction is among 
the females. 

The President. — Is there any evidence that those feeding grounds 
are known — that they are located in some particular place f 

Mr. CouDBBT. — ^There is this evidence, as stated in the book, that 
there are feeding grounds and that the seals congregate there; they 
are found there in great masses. 

The Pbbsident. — Are they certain points which are known, and of 
which the latitude and longitude may be described! 

Mr. CouDEBT. — It is difficult to fix the locality exactly on the sea, 
but they say, and the evidence is abundant, that there are feeding 
grounds 60 miles and 100 miles from the islands, to which these mother 
seals resort in great numbers, and, of course, they are pursued there 
and slaughtered. 

Sir Chablbs Russell. — Will mj*^ learned friend point to any evi- 
dence that locates these feeding grounds? 
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Mr. CouBERT. — I cannot locate them, but I say that there is testi- 
mony the feeding grounds are 60 miles and 100 miles off. 

Senator Mor&an. — I understand the testimony to show that the 
feeding grounds change, that the fishes congregate at one place one 
year, and at another place another year. 

Mr. CouDERT. — And that they are at great distances from the island, 
the seals congregate for the purposes of food and are found there in 
gr^at numbers, and it is the only way in which you can explain it 
There is nothing else. 

The President. — Do you think those feeding grounds might be 
excepted by establishing a zone! 

Mr. CouDERT.— No, they are too variable. Of course, they change. 

The President. — ^That was the purport of the question of my learned 
friend. 

Mr. CouDERT. — ^They change, and it is stated in the case that there 
are feeding grounds to which these animals resort at a great distance 
from the islands and it is a mockery to talk of restricting the zone to 
20 miles. 

The President. — I would like to ask if there is any evidence that 
these seals met at such a distance from the Pri2)ilof Islands are always 
seals wandering from the islands or may they be seals swarming 
towards the islands. 

Mr. Coudert. — No, they are our seals. That is conceded in this 
way: the British CommisMoners themselves say (and, as I have said, 
the value of a concession from them is great — I conceive it to be even 
more valuable than one from my leiirned friend. Sir Charles Bussell) — 
they say, certain females in milk are caught a^ great distances and there- 
fore, presumably, from the Pribilof Islands. There is no pretence that 
there are any others there, and it is a fact in the case (I am not talking 
now of disputed facts) that all these seals at some time during the year 
land and live and stay there; and when they leave, they always leave 
with the animus revertendi. The animus revert^ndi exists in their 
minds and, I was going to say, in spirit, if they have any — ^but it 
always exists when they go for a day or when they go for a season. 
When the mother absents herself she stays away, sometimes a week, 
and returns to feed her young; the vitality of this animal is so great 
that the young pup can remain after a few days or weeks, when he has 
acquired some strength, a considerable time without food. 

The President. — Will you be kind enough to remind me again what 
is the distance from the Pribylof Islands to the Alaskan continent. 

Mr. Coudert. — A little over 200 miles and it is 400 or 600 to Russia 
the other side. 

Sir Charles Kussell. — The nearest land is between two and three 
hundred miles away. 

Mr. Coudert. — To America that is the nearest land. 

Sir Charles Eussell. — The learned President was asking about 
the nearest land. 

Mr. Coudert. — He asked the distance to Alaska. 

The President. — I meant to the continent. 

Mr. Coudert. — It is over 200 miles. Sir Charles Bussell says it is 
between two and three hundred miles. 

The President. — With regard to these feeding grounds, is it known 
whether they are more on one side than on the other side of the Pribi- 
lof Islands! Are they towards Eussia or America— do you know about 
that? 

Lord Hannen. — I think you will find that 182 miles is the distance 
£roin the islands to the nearest part of the Aleutian chain. 
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Sir EiGHARD Webster. — ^Tbe President spoke of the continent, my 
Lord. 

The PresideSnt. — The continent is the nearest part. 

Lord Hannen. — No, I think you will find that is the nearest. [Indi- 
cating.! 

Mr. CoUDERT. — With regard to the question the learned President 
asked, of course they vary. There are schools of cod fish, but they are 
mostly south and west of the Pribilof Islands, as I understand. 

The President. — The pelagic sealing goes on, on the west of the 
Islands quite as much as between the Islands and the continent. 

Mr. Coudert. — ^Yes. 

The President. — It goes on all round. 

Mr. Coudert. — I will call, a little later on, the attention of the Court 
to a chart on that subject. I would prefer to wait until I reach that 
point in the case. The nearest land is within 200 miles. 

Mr. Grah. — Are there not a great quantity fish near to the Pribi- 
loff Islands f 

Mr. Coudert. — No, Sir; it may be that they have come there, but 
there is a large number of seals, and they naturally would be driven off 
or destroyed. But the evidence is clear, Mr. Arbitrator, that the great 
destruction of the seals is effected at a remote distance from the land; 
some of the witnesses on the other side so state, and, in fact, I have 
read from their testimony, that nobody who knows anything about 
sealing will pretend that they get seals within those short distances. 
But I feel justified in calling the attention of the Court most specially 
to what I have read, because it is a foundation upon which much of 
this case rests^the habits of the mother seal; and there is no doubt 
(and if there were any doubt we should soon remove it by the testi- 
mony that I shall read) that a great part of the destruction comes from 
the killing of the nursing mother. I, perhaps, do not attach as much 
imi)ortance to this feature as some persons might, because I think the 
great and the radical crime is to kill females at all. The female that is 
killed under pretence or with the justification that it is not in that con- 
dition to day, if it is young and healthy will be in that condition tomor- 
row. It is thex)ossibility — the more than possibility — ^the certainty that 
you introduce death by wholesale. True it is more appalling to our 
sense of humanity, it is something that all the legislation of every coun- 
try here represented reprobates and condemns, that a female in that con- 
dition should be killed, and therefore this consideration emphasizes the 
I>oint. It aggravates the offence, and it arouses the indignation more 
clearly when it is shown that these animals, nursing their offspring, 
are killed at that time. But the crime is to kill them at any stage ; and 
where our system is preeminently good, and wherein it has been pre- 
eminently successful, is that this has been the distinctive mark of it — 
that under no circumstances would the killing of a female be allowed. 
Because that rule was adopted by Eussia, and because that rule was 
kept up by America, you are here to-day. If it had not been for this 
there would have been no seals to trouble you, or to occupy your atten- 
tion. May I ask the Arbitrators to note — I shall not call special atten- 
tion to it now — that in the first volume of our Appendix there are some 
valuable, and interesting charts, which speak for themselves, and which 
give information about which there can be no dispute. In volume I of 
the Appendix to the case of the United States, there are several charts 
between pages 542 and 543. 

These are the charts showing where these vessels were seized by our 
cruisers and made to produce their log books. 
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This gives ofQcial information and it would take a great deal of 
time for me to read them or to study them before the Court; but if t>he 
Court has any doubt in its mind about the truth of the statement in t^he 
case which sums up the whole situation, it should be found in those 
charts— may I take the liberty of suggesting that the learned Presidents 
is not looking at one of the charts I call attention to — it is a valuable ove^ 
but it is a table of vessels. Besides that we have the charts showing thd^ 
localities in which the vessels were seized. Thereare several between th^ 
two pages that I mentioned. 

General Foster. — Page 674 is one of the most descriptive. 

Mr. CouDERT. — Nothing can be more conclusive than that because 
the localities where the seals were taken are pointed out, from day to 
day, from the logs. 

The President. — It seems mostly between the Pribilof Islands and 
the Aleutian chain. 

Mr. Ooudert. — Towards the South and West. 

Sir Charles Russell. — ^The South and West, I think you mean! 

Mr. Coudert.— 'South, South-east, and South-west, are the principal 
localities or directions in which these vessels are found. 

That of course only represents the few vessels that were actually 
seized. The Tribunal will understand that these maps are made from 
materials furnished by the sealing vessels themselves — that these data 
are taken from the log books of these vessels. 

The President. — Mr. Coudert, you will observe that these maps are 
not quite conclusive and complete as to the locality — ^the places — where 
the seals have been taken, because as my learned colleague Mr. Justice 
Harlan suggests the places where the sealing vessels have been seized 
upon or where they have cruised is mostly indicated as lying between 
the Pribilof Islands and the Aleutian chain, that is to say, in the very 
route of the herds, as swimming towards the Pribilof Islands. 

Mr. Justice Harlan. — ^They might have been swimming away from 
the islands. 

The President. — ^Yes. 

Mr. Coudert.— But they had all gone to the islands before that 
They run up in April, May and June. 

The President. — ^The seizures are more important than the place 
where they are made. 

Mr. Justice Harlan. — ^Mr. Coudert means to say as I understand it, 
that taking the date and the place together it proves that at a given 
distance from the island, ascertained from these logs, seals were taken 
in milk. 

Mr. Coudert. — Yes. 

Mr. Justice Harlan. — And therefore the seals had travelled that 
long distance from the island while pups were on the land. 

Mr. Coudert. — Yes. 

Sir Charles Kussell. — Will my learned friend point to any evi- 
dence showing that, because these dates are all given and they are in 
July and August. The herd, as my friend calls it, breaks up in July. 

Mr. Justice Harlan. — I did not so understand it. 

Sir Charles Kussell. — It begins to break up in July. 

The President. — The question is whether these seals are in process 
of migration, or whether they are merely wandering with the spirit to 
return again to the islands. That is what we want to make quite clear. 

Mr. Justice Harlan. — The question Mr. Coudert was discussing was 
as to whether seals in milk were taken at a long distance from the 
Islands. 
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Sii- Charles Russell. — Yes; but these charts do not show that 
at all. 

Mr. Justice Harlan. — ^Do not these charts show where the seizures 
took place f 

Sir Charles Russell. — ^Yes, but not the place of taking of the 
cows in milk. 

Mr. Justice Harlan.— No. Mr. Coudert is arguing from locality and 
time, because he had before that argued, that according to all the proo^ 
the seals had passed that point and reached the Pribilof Islands before 
August, and therefore when they were found in August round there, it 
meant that the seals had left the Pribilof Islands before August. I 
am not speaking of the soundness of the argument, but simply indicat- 
ing what I understood. 

Sir Charles Russell. — I am merely pointing out that the chart 
<1oes not indicate tiiat cows were taken at all, still less that they were 
cows in milk. 

Mr. Justice Harlan. — ^The chart would not indicate that. 

Mr. Coudert. — Of course, the chart does not indicate that. A chart 
is not intended to indicate that. 

Sir Charles Russell. — No. 

Mr. Coudert. — If the Counsel will have patience with me, I will 
bind all these things up in a sheaf, if I can ; but as Horace tells us, if 
I want to pull a horse's tail out, I must do it hair by hair. This is a 
hair, and if I can pull it out, then I have made some progress, but I 
cannot get at it otherwise. 

Uow with regard to the observation of the learned President, we have 
fixed the time and fixed the migration routes. If these seals are taken 
in milk, they must have reached the islands and left it. It follows from 
the evidence already in the case, and from the evidence that we shall 
produce, that when the animals go north, the cows are pregnant. Their 
great haste is to reach the land. Reaching the land is life; failing to 
reach it in time is death. As I said yesterday, the temporary and acci- 
dental obstruction for a few days by ice, if they are late in the season, 
causes an enormous mortality, for the reason that the pups are dropped 
into the sea and drowned. I am glad to have the opportunity to make 
this statement now, for it will explain much as to which there appears 
to be (and really in fact is not) any discrepancy. They say — many of 
these men — "We never catch seals in pup in the Behring Sea.'' Of 
course, they do not — it must be very rare indeed. They pursue them 
in pup and slaughter them as they go up towards the Pribyloff Islands. 
Those that they catch there are in pup. 

General Poster. — In the North Pacific t 

Mr. Coudert. — In the North Pacific. After they have landed and 
established themselves at home and have dropped their pup (and they 
have but one function and one desire, which is to nurse the pup), they 
go off, as I have stated, and they are caught in milk. All those females 
that are caught there — ^the breeding females — are in milk; those that 
are caught before they reach the islands are in pup. You will find it 
very important to bear this in mind, and I am glad the learned Presi- 
dent made the saggestion which called for this explanation. 

Mr. Justice Harlan. — When you speak of those caught on their 
way to the land, you are referring, are you not, to those caught south 
of the Aleutian Islands? 

Mr. Coudert. — Yes, in the North Pacific. 

Mr. Phelps. — Perhaps you would ask the learned President to look 
at this chart. 
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The President. — Which is that! 

Mr. Coudert. — It is chart No. 6 which Mr. Phelps has pointed out 
to me, in the American case. 

Sir Charles Eussbll. — At what page is it referred to in the 
Counter-Case! 

The President. — It is slightly more satisfactory than the other 
maps, because it shows that some of the seals cannot be mistaken as 
being on the migration route — that was the point of my question. Those 
on the south between St. Paul and the Aleutian chain being on the 
right, they might be taken for migrating seals — either migrating 
towards the islands or from the islands. 

Sir EiOHARD Webster.— Which chart is it! 

Mr. Coudert. — ^No. 6 of the Counter Case. What I want to call the 
attention of the learned President to, is the dates. Now would you, 
Mr. President, look up the extreme North-west there! 

The President. — ^Yes, that is more significant I think. 

Mr. Co UDERT. — The dates are August 11th August 21 st J uly 29th and 
August 3d and so on. 

I would also ask the Tribunal, at its convenience, to study another 
map that Mr. Phelps requests me to submit as being an important one. 
It is the Track Chart of the United States Naval Officers in Behring 
Sea; and it will show how thoroughly the affair has been gone into, 
and how complete the investigation has been. 

Mr. Justice Harlan. — What is the number of the mapf 

Mr. Coudert. — ^The Counter-Case, Chart No. 4. 

Senator Morgan. — How many vessels, do you recollect., were en- 
gaged in that work there? 

Mr. Coudert. — Seven. 

Senator Morgan. — Under the command of a Naval Officer? 

Mr. Coudert. — Yes; under Commander Evans, who commanded the 
force. 

Lord Hannen. — Can you refer me to the evidence relating to this 
map. Chart No. 6 of the Counter-Case! Is there any evidence relating 
to it, do you know! 

Mr. Coudert. — ^To show its authenticity! 

Lord Hannen. — No; not to show its authenticity, but to see what it 
is about! 

Mr. Coudert. — I do not know that anything can be said about it 
beyond what it shows for itself. 

Lord Hannen. — Then I must say that I cannot count these things, 
which I suppose represent seals. 

Mr. Coudert. — ^No; this is intended to show the track pursued. 

Lord Hannen. — I am speaking of the first map. 

Mr. Coudert. — I was speaking of the other. 

Mr. Phelps. — There is evidence of that. Every fact is perfectly 
proved. 

Lord Hannen. — Quite so. I only want to be referred to it, so that I 
may look at it. 

Mr. Coudert. — That evidence I will call attention to later on, if I 
may; but I understood that Lord Hannen's question was directed 
simply to the Track Map. I understand it now. 

Sir Charles Russell. — No. 6 is Entitled " Seals observed " simply. 

The President. — How many seals were observed, and at what 
season! 

Mr. Coudert. — I shall give the Tribunal some testimony ou that; as 
I say, I have to take it step by step. 
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Tlie PREsn)ENT. — Well, we have perhaps disturbed a little the order 
of your argument. 

Mr. OouDERT. — I do' not mind that at all, Sir. As I said yesterday, 
when the Court shows an interest in the argument, I am satisfied; but 
there are some matters of detail connected with the maps which require 
some aid and authority from the books. 

Lord Hannen. — That is what I meant. 

Mr. CouDERT. — I pass now from that subject. I was begging the 
Court to bear in mind the facts I have given as to the distances that 
the cows go and all other kiudred subjects; but I propose now to read, 
with the x)ermi8sion of the Tribunal, from page 147 of our Case. 

I may say first, in regard to the control aud domestication of the seal, 
that everything that touches the nature of the seal is important here; 
and I would ask the permission of the Court to state, for the informa- 
tion of the Court and also that my learned friends may know, as they 
have asked what evidence we had on this subject. The evidence on the 
subject of these Charts will be found in the Counter-Case of the United 
states and its Appendix, page 207 I think it begins; and you will 
also find it at 219, 237, and 401 and following pages. I may produce 
other evidence on that as well. 

Kow, perhaps it might be con venient to the Court, though it is some- 
what out of the regular order of my argument, to call attention, in 
connection with this, to the testimony of Charles H. Townsend, a natu- 
ralist on board of one of these ships. He was with Captain Hooper, 
and it is in the Counter-Case of the United States, page 394. You will 
find a photograph attached to it. 

Senator Morgait. — ^That is one of the ships that Commander Evans 
had in his fleet f 

Mr. OouDERT. — ^No; it was the *' Corwin", Captain Hooper; and on 
page 394, you will note that Mr. Townsend says. 

Annexed to the report of Captain Hooper is a table giving the resalts of the exam- 
ination of forty-one seals which were killed in Behring Sea in 1892. It appears that 
of this n amber twenty -two were nursiug seals. The photographs hereto annexed 
show exactly the way aU of these nnrslng female seals looked when cnt open on the 
deck of the CorioinM 

The upper photograph, the one annexed to page 394 to which I call 
the attention of the court, shows how they looked when they were 
killed; and you can see the milk that has been running and is accumu- 
lated on the deck. The photographs, he says, especially the first one, 
exhibit the milk streaming from the glands on the deck. I mention 
that incidentally; I had intended to speak of Captain Hooper's expedi- 
tion and his experience; and I shall refer to it more in detail hereafter; 
but, with the permission of the Court, I will now resume the regular 
thread of my argument and the statement of evidence. 

I stated yesterday something about the character of the seal, and 
how near a domestic animal the seal was, even conceding, which I do 
not concede, that it is improper to call it a domestic animal. Whether 
it is or not a domestic animal and entitled to that appellation must 
depend, of course, upon its nature and its habits, and, as there seems 
to be an issue between us as to the real nature of the seal, and it is 
one of the few points I think upon which there is, perhaps, a real issue, 
it will be well to call the attention of the learned Tribunal to the posi- 
tion taken by the United States and to the evidence in support of it, 
I shall, therefore, read from page 147 of the United States Case. 

The pecnliar nature and fixed habits of the seal make it an animal most easy of 
control and management. A herd of seals is as capable of being driven, separated, 
and eonnted as a nerd of cattle on the plains. 
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I think that is an understatement from what I have read about the 
cattle on the plains. It is easier to control the seals; but I do not stop 
to dwell on this. 

In fact, they much resemble these latter in the timidity of the females and the 
ferocity of the males. One example of the ease with which they can be controlled 
is mentioned by Mr. Falconer, who speaks of a herd of three thousand bachelor seals 
bein^ left in charge of a boy after they had been driTon a short distance from the 
hanbng gronnds. 

Then: 

Mr. Henry N. Clark who was for six years, 
that is, from 1884 to 1889, 

in the employ of the Alaska Commercial Company and in charge of the sealing gang 
on St. Georffe Island, and who is therefore especially competent to speak of the pos- 
sibilities of driving and handling the seals, says. I was reared on 'a farm and have 
been familiar from boy-hood with the breeding of domestic animals, and particularly 
with the rearing and management of young animals, hence the comparison of the 
young seals with the young of our common domestic species is most natural. From 
my experience with both I am able to declare positively that it is easier to manage 
and handle young seals than calves or lambs. Lar^e numbers of the former are 
customarily driven up in the fall by the natives to kill a certain number for food, 
and all could be rounded up as the prairie cattle are if there was any need for doing 
so. All the herd so driven are litted up one by one and examined as to sex, and 
while in this position each could be branded or marked if necessary. If the seal 
rookeries were my personal property I should regard the task of branding all the 
young as no more difficult or onerous thau the branding of all my calves if I were 
engaged in breeding cattle upon the prairies. 

The testimony as to this is found in volume 5 as is noted here. 

The fore<;oing statement as to the possibility of branding the young seals is snp- 

Iiorted by others equally ex])erieucea in seal life in the islands. Dr. Mclntyre so 
ong experienced in the handling of seals, says that they are as controllable and 
amenable to good management upon the islands as sheep and cattle, and several 
other witnesses make like affirmations. Chief Anton Melovedoff, already mentioned, 

He is one of those who has the most experience and knowledge on 
the subject, 

states that it is usually supposed that seals are like wild animals. That is not so. 
They are used to the natives and will not run from them. The little pups will come 
to them, and even in the fall, when they are older, we can take them up in our 
hands and see whether they are males or females. We can drive the seals about in 
little or large bands just as we want them to go, and they are easy to manage. 
Several other Pribilof islanders and white men long resident there make similar 
statements. 

This peculiar susceptibility to control has also been and is recognised by such a 
well-known scientist as Dr. £. von Middeudorif, of Russia, who, in a letter dated 
May 6/18, 1892, says : ''This animal is of commercial importance and was created for 
a domestic animal, 

my learned friends on the other side, I am glad to see, think there is 
something humorous about this, so I will read it again. 

'' This animal is of commercial importance and was created for a domestic animal, 
as I pointed out many years ago,'' 

as we shall show by other evidence. 

The President. — Are you aware that the branding of the seals has 
ever been practically used. 

Mr. CoDDERT. — 1 presume not, why should it be! If we are dealing 
with a lawless band of men on the high seas, who say that the freedom 
of the seas does not permit us to use our prox)erty, how would branding 
help us! 

The President. — Would it be practicable, that is what I want to 
know. 
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Mr. CouDERT. — ^I think so. Why not. We take them in our arms, 
examine them and handle them, therefore why not brand them, but 
what good would it dot On the prairie, when a man does the thing 
that these i>eople are doing, he is hung on a tree without a judge or a 
jury, because necessity compels men to do it. Tiiey cannot run about 
for a justice of the peace, three or four hundred miles oft', and say, 
^^Tbis man hiis stolen my cattle, notwithstanding the brand"; self- 
protection first steps in, but how would it help us) They cut the ears, 
in some instances, of the pups and the next year they found the pups 
with the same ears. That is a proposition that my learned friends will 
not dispute. '^ This power of domestication has made it possible to 
discriminate carefully". 

Sir Charles Bussell. — ^Will you read the last sentence, because it 
was that which rather amused me. It begins ^'It is in fact". 

Mr. CouDBRT. — ^Yes, I will. 

It is in fact the most nseftil of all domestic animals, sitace it requires no care, and 
no expense, and consequently yields the largest net profit. 

Probably this was written before the naturalist quoted knew pelagic 
sealers had put us to a great deal of expense. To that extent he is 
inaccurate. 

This power of domestication, 

our case goes on to say,> 

has made it possible to discriminate most carefully between the classes of seals killed, 
mad to enforce rnles and regulations for the general management of the herd. Rear 
iLdmiral Sir M. Culme Seymour, in a despatch to the British Admiralty says:— *' The 
seals killed by the Alaska Commercial Company are ail clubbed on land, where the 
ditference of sex can easily beseen." 

ISTow 80 long as they are on the land, and this goes on, what difference 
is there, — ^what difference can be alleged, between these and domestic 
animalst If you take the old expression — the old distinction between 
feree naturcB and domitce naturcBy that is a nature that is controlled and 
reduced to subjection by man, are not these animals domitcB naturasf 
They will come to man, they will be fondled and handled by man, they 
will be driven by man, they will be enclosed by man in such district as 
he may choose. 

Senator Morgan. — In point of domestication in what do they differ 
from swine^ which are not useful for any purposes of domestic employ- 
ment, and are used only for food, and yet are domestic animalst 

Mr. CouDERT. — They are practically like swine in that way, and they 
are also like calves. The flesh is eaten and resembles veal ; the pelt is 
extremely valuable. We do not make hogs work. We raise them 
because of the food they furnish and because their skin is valuable in 
commerce. I confess my utter inability to see, during that period at 
least, while the case is not complicated, if it be complicated by their 
resorting to sea to get food instead of roaming on a prairie to get grass, 
that there is any difference whatever, and why, unless we are fettered 
by ancient prejudices and old ignorance we should not say that the seal 
is a domesticated animal, an animal of a conquered nature, domitce 
naiurcB. 

Nobody can doubt, if we could devise some useful purpose of work 
that they could readily bo compelled to do it, but they are useless as far 
as we know, to-day, for any practical purpose. It may be different in 
the development of time, but when it comes to hypothesis and conject- 
ure, then I leave the British Commissioners to open the door. There- 
fore, when I stated yesterday that these were practically domestic 
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animals, my statement, at least, is supported by reason, and by the 
testimony of wiser men than myself. 

A question now comes np, a most important one in one seuse, and an 
utterlyirrelevant onein the other. That is the question of manage- 
ment on the islands. That question, so far as the judgment of thLs 
Tribunal is concerned, in its general aspect is entirely irrelevant. The 
management of this herd is our aiiair. It is the exclusive affair of the 
United States; and neither Great Britain nor France, nor any of the 
countries here represented, would willingly tolerate, much less encour- 
age, any interference with its home affairs, such as the management of 
this herd upon the Pribilof Islands. While that herd is there we sub- 
mit it is just as much and exclusively within our control, and our 
right of control as if they were so many calves or swine. 

Senator Morgan. — Do you find any power in this Treaty for this 
Arbitration, to deal with the question t 

Mr. CouDERT. — No. . I was coming to that. Not only no power, but 
an exclusion which is stronger than a mere negative argument. The 
Treaty says that you shall not deal with this. Great Britain would he 
the last nation in the world to permit a foreign ing^ence^ 1 will call it 
because it is an untranslatable word — ^for lack of a better I would say 
" interference ^' — but any immixtion to Iwrrow another French word, 
into its domestic affairs, and it would say to the whole world : This is 
our herd; it is our property; it is our property at sea and upon land. 
You dispute our title upon the sea. We yield for a moment, and sub- 
mit to the peaceful methods of arbitration rather than resort to the 
brutal methods of war; but nobody can dispute our right to manage 
these animals as we please upon the land. The land is ours, and every- 
thingthere is ours. From the lowest depth below u^que ad ccelum it is 
ours; and Great Britain would not i)ermit, if any jurisdiction of hers 
were even remotely concerned, that any such question should be raised. 

When the Government of Her Majesty instructed the British Com- 
missioners, that Government gave tifiem careful notice that they must 
not exceed defined limits. My position now is before this Tribunal with 
all respect, and unfeigned respect, that so far as the management is 
concerned of our Islands, — as management — it is entirely outside this 
case and outside the jurisdiction of this Court. In one aspect of the 
discussion, to which I shall presently allude, it may be important to con- 
sider it, but so far as Eegulations are concerned, I will ask you to hold 
that it i? outside entirely, that you must hold that this being our prop- 
erty, it is our interest to protect it. Our intelligence we claim to be 
equal to the average of the rest of the world and of the other Govern- 
ments of the world (there is no issue as to that — even by the British 
Commissioners): we may therefore be trusted to take care of our own 
property in the best possible manner. All I would ask you to look at is, 
in considering the destruction of this race now threatened with exter- 
mination, whether our methods in theory and in general practice are not 
calculated for conservation, and the others for annihilation. 

When you consider the cause of the destruction, you may say, if you 
choose to look into it, that bad management, if any has been proved, 
that bad system, if any is alleged, may have contributed to the alleged 
diminution by pelagic sealing; but so far as regulations are concerned, 
that is a matter absolutely within our own exclusive jurisdiction and 
right. 

Lord Hannen. — ^Will you allow me to make an observation. 

Mr. GouDERT. — I hope your Lordship will. 
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Lord Hannbn. — Pray do not suppose it to show any leaning of tnj 
mind at all. I only want you to toach upon this question : Do you 
think that we could not make conditional Eegulationst 

Mr. CouDERT, — I do. 

Lord Hannen. — Conditional upon something done or not done upon 
the other sidet 

Mr. CouDBRT. — I do. 

Lord Hannen. — Very well, that is all I wanted to know. 

Mr. Coudert. — I do. I think that is entirely outside. I think that 
this Tribunal should assume that, dealing with our own property, we 
will deal with it under the best conditions. What sort of Regulations 
would conditional ones bet We should have to go into making another 
Treaty about them. This is a recommendation made hy Lord Salisbury 
to the Commissioners — ^it is on page vii of the British Commissioners' 
Report. It is fair. to say the British Commissioners very properly 
looked into our methods of doing business, and I find no fault with 
them ; I think they will concede that every possible facility and courtesy 
was shown them, and everything was done that could be done to facili- 
tate their task, because they must, as this Tribunal must, know all about 
the subject, and we are trying so to present the case that the Tribunal 
may be inrnished with the fullest knowledge of the facts. 

You will observ^esays Lord Salisbnry to the Commisaioners, that it is intended that 
the Report of the Joint Commissioners shall embrace recommendations as to all 
measures that should be adopted for the preservation of seal life. For this purpose, 
it will be necessary to consider what regulations may seem advisable, whether 
within the jurisdictional limits of the United States and Canada, or outside those 
limits. The Regulations which the Commissioners may recommend for adoption 
within the respective jurisdictions of the two countries will, of course, be matter 
for the consideration of the respective Governments, while the Regulations affecting 
waters outside the territorial limits will have to be considered under clause 6 of the 
Arbitration Agreement in the event of a decision being given by the Arbitrators 
against the claim of exclusive jurisdiction put forward on behalf of the United 
States. 

There you see the intention very pliainly indicated. Diplomacy 
might still have goneon between the Governments. The Government of 
Her Majesty desired to know precisely what all the circumstances con- 
nected with seal life were and what the elements of this destruction 
were, and therefore it says : " Study the subject." So far as the juris- 
diction is concerned on the high seasy that is a matter for the Arbitration, 
but where it is inside the jurisdictional limits that will, of course, be 
matter of consideration for the respective Governments, and it pro- 
ceeds: 

The Report is to be presented in the first instance to the two Governments for their 
consideration, and is subsequently to be laid by those Governments i)efore the Arbi- 
trators to assist them in determining the more restricted question as to what, if any. 
Regulations are essential for the protection of the fur-bearing seals outside the ter- 
ritorial jurisdiction of the two countries. 

In other words, outside the territorial jurisdiction of the countries 
we stand on the same footing as Great Britain ; we have the same rights 
as Great Britain to make Eegulations to protect this animal outside, 
and if the United States are incompetent at home to take car^ of their 
own so much the worse for the United States. They never meant that 
their right to make laws for their own country should be given up to 
anyone. 

Now, with this preface, I go on to examine the question of the man- 
agement on the Islands. It may be well, in advance, to say what we 
consider to be the prime conditions of difference between the systems 
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on the Islands and pelagic sealing^ that is sealing on the high seas. It 
is that, in the one, discrimination is possible, and, in the other, discrim- 
ination, by the very uatnre of things, is imi>ossible. The British 
Commissioners have stated, and they have truly stated, on this subject 
of discrimination that it was absolutely impossible, and have illustrated 
it in this way. — ^That it is as unreasonable to ask a pelagic seiner to 
discriminate as to the sex of the seal that he kills as for a fisherman to 
discriminate as to the sex of the fish that he catches on his hook. From 
the very nature of things, he cannot do it. Examination comes too 
late. 

It follows death. It is a post mortem examination, of necessity, and 
cannot be anything else. There is the great distinction. Whereas on 
the Islands an intelligent system, pursuing the laws of nature, will 
enable men to discriminate, and will preserve the flock. That is the 
reason from the beginning, — away back into the time of the Bussian 
occupation, when it was discovered, for it was only by experience that 
it was discovered, that a deadly wound was being inflicted upon the 
property (that is, the herd) by promiscuous killing. The Bussians came 
to the conclusion that they must discriminate as to sex and kill only the 
young males. 

That system has been carried on by the United States with improved 
methods, as we shall show. It is a reasonable system; it is declared 
by our Adversaries to be an admirable system; to be perfect in its 
theory, and we claim it to be as nearly perfect in its administration as 
anything committed to fallible human hands can be. Of course, it is 
not adapted to pelagic sealing; and in all schemes that are proposed, 
they all come back to this, and founder upon that rock: — "Discrimina- 
tion is impossible except on the Islands." I need hardly argue that if 
there is no discrimination, there must be destruction. This is an 
expanding business. It has been a most profitable one; the number of 
ships has increased enormously, and if it is thrown open or kept open 
to pelagic sealing, there being no discrimination, females being largely 
predominant in the catches, no argument is necessary to show, for it is a 
conclusion from ordinary experience and common sense, that extinction 
must ensue. 

I will read a short statement from our Case on this page 152: 

The class of seals allowed to be killed are the non-breeding malea from one to five 
years of age which haul oat upon the hauling grounds remote from the breeding 
grounds. The handling of this class of seals because of their separation from the 
breeders causes the least possible disturbance to the seals on the breeding grounds. 

Your Honours may remember that yesterday I called attention to the 
distinction on the land, — the different homes that these animals had 
adopted, the old bulls going first on certain parts of the rookeries, the 
cows following, and the young ones taking a different locality, — ^a dif- 
ferent district on the Islands; so that when you take the young males 
you do not disturb the breeding- grounds at all; and it is very impor- 
tant they should not be disturbed. Great precautions are taken; as, 
for instance, not a dog is allowed on the Islands, lest his barking should 
disturb the seals; and I believe they even go so far as to prevent 
smoking; — ^at any rate, if the seal's sense of smell is as keen as the 
British Commissioners make out, they ought to stop smoking. 

Lord Hannen. — Is it not that they forbid lighting fires because of 
the smoke t They do not forbid smoking, do they t 

Mr. CouDEET. — Well, my impression is that smoking near the breed- 
ing grounds is interdicted: 

The handling of this class of seals because of their separation from the breeders 
Aiiuias the least possible distuibauoe to the seals on the breeding groonds. 
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And the evidence will show that the utmost care and the greatest 
precautions are taken to prevent that disturbance. 
Then on the next page: 

The number of Beals allowed to be kiUed annaally by the leBsees was, from 1S71 to 
1889 inclusive, 100,000. 

That is under the .first lease. 

Bat this number is yariable, and entirely within the control of the Treasury 
Department of the United States. 

This has already appeared from the argument of Mr. Garter. The 
Government of the United States will not even fix this as an amount 
which may be killed but reserves to itself the right, with an intelligent 
supervision, to determine if the 100,000 shjill be reduced or not. 

Senator Morgan. — 100,000 is the maximum limit, I understand. 

Mr. CouDERT. — Yes, no more than 100,000, but the Secretary of the 
Treasury may reduce it as much as he thinks fit. 

In 1889 Charles J. Goif, then the Government agent on the islands, reported to the 
Department that he considered it necessary to reduce the quota of skins to be taken 
in 1890. The Government at once reduced the number to 60,000 and ordered the 
killing of seals to cease on July 20th. 

My friend, Mr. Williams, reminds me as a matter of fact that they 
only killed 20,000. And now we must be taught by our enemies, and 
I will read from the British Commissioners' Eeport, page 114, section 
660, with the permission of the coart. 

Theoretically, and apart from this question of number and other matters inciden- 
tal to the actual working of the metnods enAployed, these were exceedingly proper 
and well conceived to insure a large continual annual output of skins from the 
breeding islands, always under the supposition that the lessees of these islands 
conld have no competitors in the North Pacific. 

1 will ask, at this point, to have the Arbitrators stop and look at the 
statement. An admirably devised system, one that would have pre- 
served the seal and insured an out-put constant, unfailing, and regular 
if we had taken into account pelagic sealing. 

It was assumed that equal or proximately equal numbers of males and females 
were bom, that these were subject to equal losses by death or accident, and that in 
consequence of the polygamous habits of the fur-seals, a large number of males of 
any given merchantable age might be slaughtered each year without seriously, or 
at all interferiug with the advantageous proportion of males remaining for breeding 
purposes. 

I think we will all agree that that was a fair and intelligible assump- 
tion. 
Now the next paragraph I will read — 661. 

The existence of the breeding rookeries as distinct from the hauling-grounds of 
the yonng males, or hollnschickie, was supposed to admit, and did in former years 
to a great extent admit, of these yonng males being killed without disturbiog the 
breeding animals. The young seals thus ''hauling'' apart from the actual breeding 
grounds were surrounded by natives and driven on to some convenient place, where 
males of suitable size were clubbed to death, and from which the rejected animals 
were aUowed to return to the sea. 

The method is one blow on the head; the animals are very easily 
despatched. The bones of the skull are very thin and it is a painless 
prompt and efficient method of putting them to death. The sports- 
manlike instincts — the atavistic instincts of the British Commissioners 
rebel against this. Oh I they say, it is very brutal and it is not half so 
sportsmanlike as going round with a rifle and a breech loader and a 
gaff and giving the animal a chance to escape. Well it is precisely 
what should not happen. You do not want the animal to escape. 



i 



368 OBAL ARGUMENT OF FBEDEBICE R. COUDERT, ESQ. 

especially if it is to get away with a woaud in its body, to perish, and 
to be of no use to any human being. Our method, is not sportsmanlike 
and that is precisely its beauty — its convenience. These animals must 
be sacrificed for the good of mankind. Then the only question is, how 
can you do that in the most humane way; and we think that a blow 
on the head, which kills them in the twinkling of an eye, is infinitely 
more humane than giving them a chance while you are pursuing them 
with a shot-gun and a spike. 

There is no evidence, I think I can say this boldly and with perfect 
confidence, worthy of consideration, showing that, from 1870 down to 
the year 1888 or thereabouts, any decrease in the herd had taken place 
through such killing; on the conti*ary, the evidence shows that the 
herd had actually increased during those ten years, and it was only 
when destruction on the sea began, with its inevitable accompaniment 
of i)ermanent destruction, that they found on the islands that they were 
killing too many males; and the candid confession of the British Com- 
missioners themselves explains it. The system was not adapted to 
I>elagic sealing — to this growing industry — for which they wished to 
provide, not only to-day, but for its natural expansion, as they expressed 
it. So that you are called upon to make regulations not only to permit 
this slaughter that includes 80, 90 or 95 per cent of females, but to cast 
an eye into the future and invoke a prophetic faculty. You must say: 
" This is going to increase, and we must provide for the increase of 
pelagic sealing besides protecting it rn its present condition.'' 

Now, in connexion with that, and in support of it, I want to read 
from the United States Case, page 164 : 

UDcler this careftil management of the United States Qoyemment, the seal berd 
on the Pribilof Islands increased in numbers, at least u^ to the year 1881. This 
increase was readily recoimized by those located on the islands. Captain Bryant 
says that in 1877 the breeding-seals had increased to such an extent that they spread 
one on the sand beaches, while in 1870 they had been contiued to the shores covered 
with broken rocks. Mr. Falconer mentions the fact that in 1871 passaji^es or lanes 
were left by the bulls through the breeding grounds, which he observed to be entirely 
closed up by breeding seals in 1876 and in this statement he is borne out by Dr. 
Mclntyre. It must be remembered in this connection that two hundred and forty 
thousand male seals had been destroyed in 1868 — 

that, as I have already explained to the court, was during the year 
when there was an interregnum, Bussia retiring and the United States 
not appearing, then there was a slaughter of 240,000 — 

and that this increase took place in spite of that slaughter and although 100,000 
male seals were taken annuaUy upon the islands. 

We thus have a system confessedly perfect in theory. I think it is 
also stated by the British Commissioners (to use their own language) 
that, from a transcendental point of view, it is an admirable system. 
It is admirable in theory; it is admirable transcendentally. It was 
considered admirable in practice until pelagic sealing appeared before 
the world. 0ntil that method of destruction became manifested and 
its results became evident, there was no difficulty whatever; and, as 
this is an important point, I will call the attention of the Court and 
my friends on the other side to the collated testimony on dijQTerent 
subjects at page 260. It is practically an Appendix to our Argument 

There is the testimony of Mr. Mclntyre. I will not trouble the court 
to look at it; I will refer my friends to it. Mr. Mclntyre says: 

That while located on the Pribilof Islands I was the greater part of that period 
upon the island of St. Paul; that during the twenty* one years upon the islands I 
examined at frequent intervals of time the breeding rookeries on said island of St. 
Paul, and now recollect the coiulition of said rookeries and the approximate area 
which each of them covered at different times during my experience on said islands. 
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He then goes on to state that he has drawn a chart from memory, 
which the court may look at. I am fully conscious that a chart drawn 
from memory after many years is not as reliable as it might be, but it 
simply expresses, in that form, the best recollection of a reliable witness 
on the subject. 

The next passage is also from Mr. Mclntyre's evidence page 45« I 
am reading from the same page of the Collated Testimony. 

That from Jbbe year 1870 there was an expanBion of the areaa of the breeding 
gronnda, and that in the year 1SS2 they were as lar^^e as at any time during my 
acqoaintanoe with them. 

It was only subsequent to this period that the difficulty was found 
with regard to getting the males. 

Now on page 267 of the Collated Testimony, Daniel Webster (and I, 
may perhaps remind the Court again that Daniel Webster is conceded 
to be a reliable, honest, and trustworthy witness), says: 

My observation has been that there was an expansion of the rookeries from 1S70 
np to at least, 1879, which fact I attribute to the carefnl management of the islands 
by the United States Government. 

Twenty-fonr years of my life has been devoted to the sealing industry in all of its 
details as it is )>nrsoed upon the Pribilof Islands, and it is but natural that I should 
become deeply interested in the subject of seal life. My experience has been prac- 
tical rather than theoretical. I have seen the herds grow and multiply under care- 
ftil management until their numbers were millions, as was the case in ISSO. 

!N'ow in connection with this, which is a very important subject not 
only in a practical, but in what our friends the British Commissioners 
call a transcendental point of view, this assault upon the management 
of the United States is one that we may well meet with abundant tes- 
timony if we have it, and we have. 

In the Collated Testimony (the same book, page 257) there is the 
evidence of Mr. Charles Bryant, one of the most experienced of them 
all; he is constantly referred to, and constantly commented on, by the 
other side. He says: 

I have examined the breeding areas of 1870, indicated by H. H. Mclntyre on 
charts A. B. C. D. £. F. and G. of St. Paul Island, and they are, to the best of my 
knowledge and belief correet. I have also examined the areas of increase shown 
by him on the same charts as applicable to the breeding rookeries of 1882, and, they 
are proportionately correct in 1877, the last year of my stay upon the islands, the 
increase up to that time having been about half of that shown by him. The above 
statement is true also to the best of my knowledge and belief, of the breeding areas 
of 1870, and the increase of 1882, indicated by Thomas F. Morgan upon charts U. I. 
J. and A. of St. George. 

We then have this on page 260 : 

From 1870 to about 1884 the seal rookeries were always filled out to their limits 
and sometimes beyond them. 

This witness is a priest of the Greek Church, General Foster reminds 
me, and I may say in connection with the testimony of this reverend 
gentleman that it is a matter about which he could not well be mis- 
taken. It was not like counting. A man might say, ^^ There are two 
millions, or seven millions"; and it might be neither; but when he 
says that certain places were covered this year that were not covered 
last year, of course as to that he could not be mistaken. 

Kow at page 263 we have the testimony of Mr. John M. Morton. He 
says: 

I haye already stated that mv personal observation and investigation of the con- 
dition at the islands from 1870 to 1878 inclusive, showed that during those years a 
steady expansion of the breeding rookeries took place. I am also inform*ed and 
believe that such expansion continued up to the year 1882 or 1883. During this 
period of genSral increase it is notable that the destruction of animals from pelagic 

B By PT xn ^24 
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sealing was comparatively unimportant. Bat a few vessels up to this time had made 
predatory ezcarsions in Behring Sea, and the number of seals obtained by them is 
known to have been small. 

S'he Tribunal then adjourned for a short time.] 
r. CouDBRT. — As I was saying to the Court at the hour of adjourn- 
mentp the question of management on the Islands in one aspect of the 
case IS important, and the question of increase or decrease is one that 
deserves consideration; our proposition is that the period from about 
1880 to 1884 or 1885 was one of stagnation. From 1870 to'1880 it was 
one of increase. Of course it is not absolutely and mathematically 
possible to say when increase ceased and stagnation commenced and 
decrease took its place, but speaking generally and with such informa- 
tion as we can get from persons best able to express an opinion, that is 
the estimate that we submit to the Court. — Increase to 1880: stagna- 
tion from 1880 to about 1884: and subsequently to that, the decrease 
which it is conceded on all sides exists and now threatens extermina- 
tion. After this latter date of 1884 or 1885, there was a perceptible 
decrease in the herd as a whole, although no difficulty was at that time 
experienced in getting the full quota of 100,000 young males, but when 
1887 was reached or 1888 then the difficulty was first experienced. It 
is almost unnecessary to say that those on the islands would first notice 
the decrease in that particular class of animals in which they were 
most specially interested, over which they had control, from whi(ih they 
took their supplies and with which they had the most to do. This is 
the statement in the case of the United States at page 165: 

From the year 18S0 to the year 1884-1885 the °*condition of the rookeries showed 
neither increase nor decrease in the number of seals on the islands. In 1884 ho wever^ 
there was a perceptible decrease noticed in the seal herd at the islands and in 1885 
the decrease was marked in the migrating herd as it passed up alon^ the American 
coast, both by the Indian banters along the coast and by white seal banters at sea. 
Since that time the decrease has become more evident from year to year, both at the 
rookeries and in the waters of the Pacific and Behring Sea. The Behring Sea Com- 
missioners of both Great Britain and the United States in their joint report, affirm 
that a decrease has taken place in the nnmber of the seal herd so that the simple 
fact is accepted by both parties to this controversy. Bat the time when the seals 
commenced decreasing, the extent of sach decrease, and its caase are matters for 
consideration. 

This cause in one sense is also admitted by the joint report, and that 
is that the decrease is due to the interference of man — to the killing 
by man. 

If we were to stop here, having shewn the court that so far back as 
1876 pelagic sealing had commenced and was more or less murderous, 
only a few thousand it is true originally, but gradually growing up till 
12,000 or 13,000 were reached, — about 1880 or 1879 it began to average 
some 12,000, — if we have shewn that up to that time the rookeries were 
prosperous and increasing, and suddenly came a tap, a drain, upon our 
resources in the form of pelagic sealing, and that many thousands were 
killed, and under such circumstances that the killing was peculiarly 
fatal to the integrity and increase of the flock, we would naturally 
think that we have no more to shew, the burden is upon the other side. 
If I have a flock of sheep, and I can prove that for a number of years 
raiders have been at work, and they have carried off my ewes and 
lambs in large numbers, I am not called upon to shew that the animals 
died of murrain or sunstroke: that I may well leave to my adversary 
to establish if he may. The natural and obvious conclusion from the 
fact of this large pelagic scaling, — for iu its cumulative effects it was 
large — is to shew why the flock decreased. But we are not left only to 
this obvious and natural and necessary inference. We have the proof 
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on that. The figures I have already to some extent given. They have 
appeared from my brother Carter's argument, and I also will give the 
Gonrt a statement shewing, as far as may be, what the extent of pelagic 
sealing was from 1876 to 1884. Bat I ought to say now, so that the 
table will be understood and lest I shouldoraitthem, that weare unable 
to give an exact and satisfactory statement. Our friends on the other 
side are able to give us a statement of the Canadian sealers and the 
havoc done by them, because there is a regular table and account kept 
of that, but in addition there was a number of American ships engaged 
in the same business going on with the same methods of destruction 
and resulting of course in the partial deterioration of the flock beyond 
the immediate numbers killed. 

Senator Morgan. — Do yon mean the American ships were engaged 
in the Behring Sea, or outside of itf 

Mr. CouDERT. — They were engaged outside at first, from 1876, — we 
have no account of it; so that when the Court looks at the statement 
furnished by our learned friends as to the depredations committed by 
the Canadian sealers, it must be borne in mind, that it is only an imper- 
fect statement of the damage actually realised. 

I resort, again, to Mr. Mclntyre. He was on these Islands most of 
this time; and I am about to read now from the collated testimony, 
page 277. That is the Appendix to the Argument. 

Mr. Justice Harlan. — The evidence there is in the same words as in 
the original volume. 

Mr. CouDERT. — ^Yes; it is an abstract, but a literal abstract. 

Mr. Phelps. — It is really an extract. 

Mr. OouDERT. — Yes, a literal extract. 

That daring the three years foUowing 1882, namely 1883, 1884 and 1885, 1 was not 
npon the islands; that upon my return to said islands in 18861 noticed a slight 
shrinkage in the breeding areas bat am unable to indicate the year of the period of 
my absence in which the decrease of breeding seals began ; that from the year 1886 
to 1889, inclusive, my observation was continuous and that there was a greater 
decrease of the seals for each succeeding year of that period, in a cumulative ratio 
proportionate to the number of seals killed by pelagic sealers. 

In 1886 I again assumed personal direction of the work unon the islands, and con- 
tinued in charge up to and including 1889. And now, for tne first time in my expe- 
rience, there was difficulty*in securing such skins as we wanted. 

That is in 1889. 

The tronble was not particularly marked in 1886. 

Mr Justice Harlan. — ^That was in 1886, 1 think. 
The President.— From 1886 to 1889. 

Mr Justice Harlan. — He says: "And now, for the first time;^^ that 
means, for the first time in 1886. 
Mr CouDERT. — Yes. 

The trouble was not particularly marked in 1886, but increased from year to year 
to an alarming extent, until in 1889, in order to secure the full quota and at the same 
time turn back to the rookeries such breeding bulls as they seemed to absolutely 
need, we were forced to take fully 50 per cent, of animals under size, which ought to 
have been allowed one or two years more growth. Concerning this matter, I reported 
to the Alaska Commercial Company under date of July 16, 1889, as follows: "The 
contrast between the present condition of seal life, and that of the first decade of the 
lease is so marked that the most inexpert cannot fail to notice it." 

Just when the change commenced, I am unable, from personal observation, to say, 
for as you will remember I was in ill health and unable to visit the islands in 1883, 
1884 and 1885. I left the rookeries in 1882 in their fullest and best condition, and 
found them in 1886 already showing slight falling off, and experienced that year for 
the first time some difflcnlty in securing just the class of animals in every case that 
we desired. We, however, obtained the full catch in that and the two following 
Tears, finishing the work from the 24th to the 27th of July, but were obliged, par- 
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tionlarly in 1888, to content oaraelvee with smaller skins tlian we had heretofore 
taken. This wus in part due to the necessity of turning back to the rookeries many 
half-grown bulls, owing to the notable scarcity of breeding males. I shonld have 
been glad to have ordered them killed instead, but under your instructions to see 
that the best interests of tbe rookeries were conserved, thought best to reject them. 
The result of killing from year to year a large and increasing number of small ani- 
mals is very apparent. We are simply drawing in advance upon the stock that 
should be kept over for another year's growth. 

Then, in 1890, the quota was reduced to 20,000 and the new lease took 
effect in this year. 

Sir Charles Bussell. — ''1890^ does not appear there at all. 

Senator Morgan. — Can you state exactly when the first modus vivetidi 
took effect. 

Mr. COUDERT. — 1891. 

Senator Morgan. — ^What time of 1891. 

Mr. CouDERT. — I think it was in June— June 15th 1891. 
' Senator Morgan. — It covered the fishing season of 1891. 

Mr. CouDERT. — ^Yes. 

Senator Morgan. — And the second one covered the fishing season 
of 1892 and 1893 to October next. 

Mr. CouDERT. — Yes. 

Senator Morgan. — Now during those two 'periods the take of the 
United States was confined to 7,500 seals. 

Mr. OouDBRT. — ^Yes, a somewhat larger number was killed. 

Senator Morgan. — I remember. 

Mr. CouDERT. — ^But it did not exceed 12,000. 

Senator Morgan. — ^The modus vivendi confined the take on tlie part 
of the United States. 

Mr. OouDERT. — Yes. 

Senator Morgan. — Can you state how many seals were taken by the 
pelagic hunters in 1891. 

Mr. CouDERT. — ^Yes, we have that to some extent. I am coming to 
those figures in a moment, I will give them as nearly as we are able to 
give them. 

Senator Morgan.— For 1891 and 1892! . 

Mr. CouDERT.— Yes. 

Senator Morgan. — I believe those figures run up to 60,000 or 70,000. 

Mr. CouDERT. — Yes, I was about to say there were 68,000 in 1891. 

Senator Morgan. — How many for 1892 f 

Mr. CouDERT. — We have not the figures: tliey are not compiled ; but 
the figures, as given by the other side, of the pelagic sealers in 1891 
amount to 68,000 seals. 

Senator Morgan. — That is to say, the pelagic hunters got 68,000 and 
the United States 7,500. 

Mr. (JouDERT. — Yes, a slightly larger number— about 6,000 more, 
owing to the dates overlapping. 

Senator Morgan. — Is tbe same state of affairs existing now — is there 
any evidence on that subject! 

Mr. CouDERT. — I do not think we have any evidence as to that. 

The President. — That is pelagic sealing outside! 

Senator Morgan. — Yes, the pelagic sealers got 68,000 and the United 
States 7,500. 

The President. — On account of the modus vivendi. 

Senator Morgan. — Yes, we were limited to 7,500 and the pelagic seal- 
ers got 68,000. 

Mr. Ooudert. — And the next year, as far as we can get at the figure, 
it was 45,000, all outside the Behring Sea. 
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The President. — Inside have you any estimation t 

Mr. OouDERT. — l^o, they were interdicted. 

The President. — But, in fact, they were there! 

Mr. GouDERT. — No, the seals did not come into our house ; the sealers 
Intercepted them before they got through the door. The rejwrt, Gen- 
eral Foster says, is, that less than 500 were taken. 

The President. — The seizures were effectual and prevented any sort 
of pelagic sealing inside. 

Sir Charles Busssll. — ^No, it was the result of the agreement under 
the modus vivendt. 

The President. — But before the modus vivendi was agreed upon 
there was no pelagic sealing inside. 

Sir Charles Kussell. — Yes. 

The President. — That is what I ask, what was the amount of pelagic 
sealing previous to the modus vivendi. 

Mr. Coudert. — I will ask the President to let me take the tables. 
I cannot take each year alone. We have tables prepared on that point; 
I will submit them to the Tribunal in a few minutes. 

I stated to the court from memory the efforts taken by suppressing 
noise and even smoking, to prevent a disturbance in the rookeries, and 
I think there is evidence on that very point. We have collated the tes- 
timony on the subject of pelagic sealing, and I will submit it to the high 
Court before the close of the argument. 

The President. — You will tell us that in your own time. It is bet- 
ter perhaps not to interrupt you. 

Mr. Coudert. — ^Yes, I confess the carrying of figures from 1876 to 
1892 in my memory without memoranda I find difficult, and possibly 
misleading. 

The President. — ^I mean that, if you argue that the decrease is 
exclusively imputable to pelagic sealing, and give us proportionate fig- 
ures for that decrease, you must also give us proportionate figures for 
the destruction by i)elagic sealing — the destruction inside as well as 
outside, if any took place. 

Mr. Coudert. — Yes, you will understand that I give the general fig- 
ures. As I stated at the outset there was a small pelagic destruction 
which grew up to 12,000, and eventually expanded to 60,000; and even 
when there was an average, if you please, of only 12,000, and those 
were entirely females or to a great extent, — say more than half, to put 
it at the least, the cumulative efiect of that destruction in a few years 
was sufficient, primafacie, to account for a decrease, while it is admitted 
that before that time there was an increase. Taking this even at the 
lowest figure, if there had been an average killing of ^males during all 
those years of 12,000 and it extended over 8, 9, or 10 years with its 
cumulative effects, other things being equal and no other cause being 
apparent, we have a right to say we have made out our proof and to ask 
what other cause was there than the one thus indicated f 

Going back one moment (I will not ask the court to turn to the book 
because the extract is very short), — ^in our collated testimony on page 
232, the evidence will be found with regard to the care taken on the 
islands. 

No person is aUowed to go near a rocker}^ nnless by special order of the Treasury 
Agent, and when driving from the hauling gronnds, the natives are forbidden to 
smoke or make any unusual noise, or to do anything that might disturb or frighten 
the seals. 

Of course, the prohibition against smoking and drinking whisky 
would make our field of operations restricted in choosing proper 
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Agents; but, at all events, those are among the elements of good order 
introduced there, and show the extreme care taken that these animals 
on the breeding-rookeries shall not be disturbed. 

I will now read more on this same question of increase, and I need 
not apologise for dwelling on it because of its importance — ^it is first 
important to show the decrease, and then to show the cause; I have 
gone into the cause in general terms, and I wiil now pursue it by giving 
figures. This is from our collated testimony, page 278; Anton Melove- 
doff, whom I have quoted before. 

(Q.) Have 3'oa noticed any perceptible difference in the nnmber of eeals on rook- 
eries from one year to anotlierf (A.^ Yes. 

(Q.) What chances have yon noticed f (A.) They have been getting less every 
year for about the last six years. (Q.) About how much less is the numuer of seab 
during the past year than they were six years agof 

(A.) The number of seals this year are about one-fourth of what they were six years 
ago, and about one-half of what they were last ye&r. (Q.) In what way do yon form 
your above opinion as to the relative number of seals on the rookeries f (A.) By the 
fact that many spaces on the rookeries which were formerly crowded are now not 
occupied at all. 

I do not attach a great deal of importance to the proportion that a 
witness gives; I mean, as to a quarter, or a third, or a half; all we 
mean to show is that the decrease was perceptible and large. 

We have the testimony of Mr. Sloss who was a member and agent of 
the old Company, and his testimony has been taken since that Company 
has lost its control over the business; therefore so far as any personal 
interest of a financial kind is concerned he is not chargeable with any 
suspicion on that ground. This is page 280 of the same book, the col- 
lated testimony : 

I had no difficulty in getting the size and weight of the skins as ordered, nor had 
my predecessors in the office, up to and including 18^. The casks in which we 
packed them for shipment were made by the same man for many years and were 
always of uniform size. In 1885 these casks averaged about 47 1/2 skins each and in 
1886 they ayeraged about 504/5 skins each, as shewn by the records in our office. After 
this date the number increased, and in 1888 they averaged about 55 5.7 skins per cask, 
and in 1889 averaged about 60 skins per cask. These latter were not such skins as 
we wanted, but the superintendent on the islands reported that they were the best 
he could get. 

And in further corroboration of this we come back again to an unex- 
ceptionable witness, one upon whom both parties rely, Daniel Webster, 
whose testimony is on the next page 281. 

In the year 1880 I thought I began to notice a falling off from the year previous 
of the number of seals on North East Point rookery, but this decrease* was so very 
slight that probably it would not have been observed by one less familiar with seal 
lil'e and its conditions than 1 ; but I could not discover or learn that it shewed itself 
on any of the other rookeries. In 1884 and 1885 I noticed a decrease, and it became 
BO marked in 1886 that every one on the islands saw it. This marked decrease in 
1886 shewed itself on all the rookeries on both islands. Until 1887 or 1888 however 
the decrease was not felt in obtaining skins at which time the standard was lowered 
from 6 and 7 pound skins to 5 and 4 1/2 pounds. The hauling grounds of North East 
Point kept up the standard longer than the other rookeries, because as I believe 
the latter rookeries had felt the drain of open sea sealing during 1885 and 1886 more 
than North East Point, the cows from the other rookeries having gone to the south- 
ward to feed, where the majority of the sealing schooners were engaged in taking seal. 

I think that the fact is sufficiently made out, then, that at or about 
this period a decrease was observed in the number of the seals — espe- 
cially noticed in the male seals because those were the ones that most 
immediately concerned the lessees and their agents; also that it was a 
continuous decrease. I think it is well established that this was the 
period during which pehigic sealing was bom or at all events culmin- 
ated: that from 1880 to 1887, 1888, 1889, and 1890, it kept constantly 
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increasing. Whether that was the only source of the decrease or not 
remains to be ascertained. 

Senator Morgan. — Mr. Goudert, hare you any figures to shew what 
was the number of vessels that were engaged in pelagic sealing in 1891 
and 1892 1 

Mr, CouDERT. — ^Yes; I intend to produce them, and to give the 
names of the vessels and the numbers, and to shew the enormous increase 
of this business. 

Senator Morgan.— In 1891 and 1892! 

Mr. OouDERT.— Up to 1891, and even 1892. 

Mr. Justice Harlan. — On page 207 of the British Commissioners 
Beport there is a Table for 1891, and previous years, which shows that 
in 1891 there were 50 Canadian, and 42 American vessels, the approxi- 
mate catch for this year being 68,000. 

Mr. CouDERT. — Yes, if Mr. Justice Harlan will pardon me I will come 
to that and give those figures with such amendments as we think we 
may properly introduce. 

Senator Morgan. — The point I am on is whether the modus vivendi 
which has been adopted twice, had any effect to stop pelagic sealing 
outside the Behring Sea? 

Mr. CouDBRT. — No it naturally would not. 

Sir Charles Bussell. — It had no operation outside there. 

Senator Morgan. — For that reason? 

Mr. CouDERT. — If it was in operation it would have that effect, and 
not being in operation it would not have that effect, 

Senator Morgan. — I understand Mr. Coudert that there has been an 
actual increase in the tonnage or the number of vessels engaged in 
X>elagic sealing since the first Modus vivendi was adopted. 

Mr. Coudert. — ^Yes; it was a stimulation to killing seals in the l^orth 
Pacific the moment tbey could not kill them in the Behring sea. 

The President. — Have you statistics about what went on during 
the time the Modus vivendi has a])plied? 

Mr. Coudert. — We can produce them. 

The President. — It will be as well that we have statistics also, if 
you have them, of what goes on on the islands — I do not say in point of 
killing seals, but in point of observation as to the number of seals. 

Mr. Coudert. — Yes we will give statistics on that point. As I said 
before, it would be very misleading for me to go into and give an 
account of isolated years. 

The President. — Take it in the proper time. 

Mr. Coudert. — Yes, we will produce what evidence there is on that 
subject. What I have tried t^o establish before the Court is this — that 
pelagic sealing developed with great rapidity at a certain time; that 
after it had reached a real and serious degree of destruction a decrease in 
the seals was observed; that that decrease continued in a direct ratio 
to the number of seals killed at sea. So far those propositions are 
established, I think I may say, and the burden will be on the other 
side to show other reasons. This killing was cumulative. It was 
increasing in its effect whenever they killed females as well. Take the 
effect of killing 5,000 bearing mothers — if you please only 6,000 — ^in 
1880. Well, it is shown that these females will bear 12 or 13, or possi- 
bly more, offspring. Kow calculate the enormous destruction, and how 
it would be felt after three or five years; it is enormous — it is almost 
incalculable; and I need not argue that even, if it is kept up on a small 
scale, it is slow destruction, because it diminishes, as Mr. Carter says, 
the birth rate. Nothing can be fatal to the herd that does not dimin- 
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ish the birth rate. Anything that affects it in the slightest degree is, 
by its tendency in that direction, fatal. 

Senator Morgan. — Mr. Gondert, will you be able to give the aver- 
age value, per skin, of the fiir-seals in the markets, in the years 1B91 
and 1892. 

Mr. OouDBRT. — I suppose we can do it — we can prepare such a 
statement as that. Of course, this modus tivendi was a very expensive 
expedient to the United States. Instead of killing them in the Beh- 
ring Sea the other parties killed them in the North Pacific, and killed 
more in the North Pacific because they killed less or none in the Beh- 
ring Sea. But, on the other hand, the United States had consented to 
tie its hands, and the loss was very great. 

The President. — My learned colleague asks whether th^e has been 
any influence from this modus vivendi on the prices of sealskins t 

Mr. OouDERT. — ^I will see if we have statistics of the prices; I am 
unable to say that at the moment. 

Senator Morgan. — I wanted to know how much money the pelagic 
sealers were making out of it, and how much money the United States 
were making out of it — I do not care whether it increased the prices. 

Mr. OouDBRT. — It will be easier for me to tell you how much the 
United States lost out of it, because it was a dead loss to the United 
States and was entirely a one-sided bargain, in one sense. Tempora- 
rily it resulted in a very large loss to the United States; but as the 
United States are anxious to save the life of the herd, then of course 
it would consent to a temporary loss in order to produce a permanent 
benefit. 

Senator Morgan. — ^It raised the number of seals as I understand yon 
that was killed by the authority of the United States above 60,000 ap 
to 76,000. 

Mr. CouDERT. — ^The modus vivendi didf 

Senator Morgan. — Yes I do not say the modus vivendi, I say the 
practice of pelagic sealing took 68,000 seals. 

Mr. CouDBRT. — Yes, against our 7,500. 

Senator MORGAN.^Against 7,500? 

Mr. CouDBRT. — ^Yes; the only difference being that at sea they did 
not make discrimination ; ours entirely consisted of males. 

Senator Morgan. — It actually resulted in a larger killing of the fur- 
seal than the United States had permitted on the island t 

Mr. CouDERT. — ^Yes. and yet it is stated by some of the witnesses 
that the number of males has increased, and that they secure them 
without the slightest difficulty. 

The President. — Was it shown that the United States ever asked 
by diplomatic correspondence that pelagic sealing should be inter- 
rupted on the North West coast? Perhaps in the Senate of Washing- 
ton you had some information about it? 

Senator Morgan. — Not in the modus vivendi, I think not. 

Sir Charles BussELL. — Not at all. A great part of the catch 
after the modus vivendi was on the Bussian and Japanese sida 

General Foster. — More than on the American side? 

Sir Charles Bussell. — ^That I do not know. 

General Foster. — It was much smaller. 

The President. — I was struck by the fact that the American Gov- 
ernment never interfered with the question, and never asked for the 
modus vivendi to extend to the north Paciiic outside Behring Sea. 

I could understand that the British Government should object to it, 
but I cannot understand why the American Government did not ask 
for it They could have asked at that time« 
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Sir Charles Eussell. — ^Their case was not based on that ground 
at that time. You will hear the reason why they did not suggest it. 

The President. — ^Mr. Garter discussed at some length the catches 
of seals which have taken place on the North West coast; so the mat- 
ter is a question of interest and has a close connectiou witii the 
American Case. 

Mr. CoTiDERT. — In the first place let me say if you read Mr. Phelps* 
letters you will find that he did claim. . . 

The President. — That is what I want to know. 

Mr. CouDERT. — ^You will find that he did claim that there was great 
destruction of the seals on the North Pacific, as well as in Behring Sea 
and he claimed that it should be stopped. 

Senator Morgan. — That was Lord Salisbury's proposition. 

Sir Charles KIjssell.— Yes, that they would not consent to. 

Oeneral Foster. — Because Canada would not allow us to do so. 

Mr. CotFDERT. — Perhaps we were right — perhaps we were wrong. 

Sir Charles Russell. — You were claiming territorial sovereignty 
over Behring Sea, and you said you had no authority outside. 

Mr. CoUDERT. — We were claiming territorial sovereignty, and that is 
what we are claiming to-day, and the record shows it. 

Mr. Phelps' letters shew it, and our case states the fact just as we 
are stating it to day, and gives references in order to show this is not a 
new idea; and the Treaty, (which is the law of this Tribuual) says what 
we claimed and what we claim t^ day. I also state in all frankness, that 
this subject was not so thoroughly understood, and the great destruc- 
tion which was reax)ed on this flock was not so well measured a few 
years ago, as to day. 

The question is not one of estoppel on the United States. Conced- 
ing for the sake of argument, if you please, that we did not demand 
enough, what do both nations want to-day f That is the question. 

They want to stop the destruction of this herd, and how are you 
to do itf 

Senator Morgan. — It is the professed object of the Treaty, 

Mr. CouDBRT. — It is the professed object of the Treaty. 

Mr. Justice Harlan. — It is not so much what both nations desire, 
but rather what they ought to have. 

Mr. CouBERT. — When 1 use the word **want", I mean that, in the 
sense of properly asking — properly requiring, and I do not think it is 
worth while to answer — (of course, I say it with all respect to my friends 
on the other side) — the suggestion that we did not ask enough at the 
time. The question today upon the facts is 

Sir Charles Russell.— That was not my observation. 

Mr. Coudert. — The question on the facts is, what we ought to have 
in order to carry out the joint purpose of the two nations — That is, 
the preservation of an imimrtant industry; and if we did not know 
then 

The President. — ^What I meant to say was that your conclusions 
now, and your demand now, — what you require now — goes much fur- 
ther than what you asked for, or what, at least, has been expressed in 
the modus vivendi. There is a sort of contradiction between the exten- 
sion you give now to your present requirements, and what has been put 
into the Treaty as the modus vivendi. That is merely what I want to 
call attention to — nothing more. 

Mr. Coudert. — I am much obliged to the President of the Tribunal, 
and I can only answer it in this way 

The President. — There is a certain difficulty which I think it is 
useful for yon to bring to light. 
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Mr. GouDERT. — I understaDd we got the best we coald in the tnodus 
Vivendi, 

Mr. Phelps. — Yes ; it was the subject of a great deal of controversy. 

Mr. Justice Harlan. — Perhaps I may refer to the fact that Presi- 
dent Harrison, (or rather Mr. Wharton in a letter written by direction 
of the President before the modus vivendi was signed), recognized the 
fact that regulations were required for the preservation of these fur- 
seals in Behring Sea, and also in portions of the Forth Pacific. 

Mr. OouDERT. — ^Yes, and that is shewn by the Treaty itself, which 
speaks of the seals at Pribilof Islands and resorting thereto wherever 
they may come from. Those that resort to the Pribilof Islands are the 
ones that we claim protection over, and those in the Korth Pacific 
belonging to the herd are conceded to be Pribilof Island seals, and to 
come there and nowhere else. Now, if we were unable to obtain by 
diplomatic arrangements all that we thought right, I do not think, with 
all respect Mr. President, that ought to be imputed as a waiver or 
abandonment of our claim. 

The President. — I do not impute it as a waiver; I merely ask the 
fact whether you urged upon that question diplomatically before the 
modus Vivendi was signed at all. If you did not ask for it, of course, it 
would not be conced^. It is no reproach from me. 

Senator Morgan. — ^I do not know why it would not be conceded, if 
it was the purpose of both Governments to preserve the seal herd. 

The President. — That is why I enquired whether you had not urged 
it at the moment! 

Senator Morgan. — We were not asking anything, I take it, from 
Great Britain. 

Mr. CouDERT. — I think this question can be settled by the corre- 
spondence, and I am glad it has been suggested, because I can read a 
few lines from the correspondence, although it is getting away from my 
subject; but this may be important. I will read from the Apx>endix to 
the Case of the United States, volume first, page 315, a letter written 
by Sir Julian Pauncefote to Mr. Wharton, dated Washington, June 
11th, 1891, which is before the signing of the agreement for a modus 
Vivendi four days before. Sir Julian Pauncefote says: 

Nevertheless, in view of the urgency of the case, his lordship is disposed to author- 
ize me to sign the agreement in the precise terms formnlated in your note of Jnne 9, 
provided the question of a joint Commission he not left in douht, and that your Gov- 
ernment will give an assurance in some form that they will concur in a reference to 
a Joint commission to ascertain vrhat permanent measures are necessary for th^preterva- 
tion of the fur-seal species in the Northern Fadfio Ocean, 

I have the honour, therefore, to enquire whether the President is prepared to give 
that assurance, and, if so, I shall, on receipt of it, lose no time in communicating it 
hy telegraph to Lord Salishury and in applying to his lordship for auUiority to sign 
the proposed agreement. 

Here is the proposition of Sir Julian Pauncefote to Mr. Wharton. 

iNow tliis is the answer of the President of the United States, and 
the Tribunal will see that no time was lost, for it is dated on the same 
day. 

Sir, I have the honour to acknowledge the receipt of your note of to day's date, 
and in reply am directed hy the President to say that the Government of the Unitea 
States recognising the fact that full and adequate measures for the protection of 
seal life should emhrace the whole of Behring sea and portions of the North Pacific Ocean 
will have no hesitancy in agreeing, in connection with Her Majesty's Government, 
to the appointmeut of a joint commission to ascertain what permanent measures are 
necessary for the preservation of the seal species in the waters referred 
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That 18, the whole of Behring sea, and parts of the Forth Pacific 
Ocean 

such an agreemeDt to be signed simnltaneously with the convention for arbitration, 
and to be withoat prejudice to theqneetiona to be submitted to the arbitrators. 

Take this in connection with the treaty itself which provides for the 
protection to be given to the seals that resort to the islands. All you 
have to find oat is what seals resort to the Pribilof Islands and those 
seals are entitled to permanent protection. It seems to me that there 
cannot be any question about that. 

The President. — I think it was not quite out of our subject, Mr. 
Gondert. 

Mr. CouDERT. — Not out; but I think it was directly germane, and I 
am much obliged to the learned President for making the suggestion. 

Now to return to the subject which was immediately under consider- 
ation, and as I think we all agree one of capital importance^the sub- 
ject of pelagic sealing. I will read rapidly what is stated in the Case. 
I prefer to read it because I could not possibly state it more briefly and 
clearly than it is stated in the Case prepared by General Foster. I read. 
I will say to my friends on the other side, from the Case of the TJnitea 
States, page 187. It is an interesting and succinct history of this 
so-called industry: 

Open-sea sealing, the sole cause of the enormous decrease noted in the Alaskan 
seal herd in the last few years, and which threatens its extermination in the near 
future, was carried on by the Pacific coast natives in their canoes for many years 
previous to the introduction of sealing schooners. The catch was small, ran^ng 
from three to eight thousand annually, and there was little or no waste of life from 
the loss of seals killed and not secured, as will be seen when the means and manner 
of hunting employed by the Indians is cousidered. 

Even after vessels were employed in the industry, which according to Mr. Morris 
Moss, vice-president of the Sealers' Association of Victoria, British Columbia, was 
about the year 1872, the fleet was small, not numbering over half a dozen vessels. 
Indians only were employed as hunters, and the seals were killed with spears. With 
the introduction of schooners to carry the canoes out into the ocean, the sealing- 
gronnds were extended from the area covered by a canoe trip of twentv miles from a 

given point on the coast to the waters frequented by the migrating nerd from the 
olumbia River to Kadiak Island. In 1884 the schooner San iHego entered Behring 
Sea and returned to Victoria with upwards of two thousand skins. 

This was the initial point of piratical and destructive sealing. 

Sir Ghables EussELL.^The ^^San Diego" was an American ship, I 
think. 

Mr. CouDBBT. — Possibly. 

General Foster. — And she was condemned by our courts. 

Mr. OouDBBT. — If they were American ships we would not resort to 
arbitration to take care of our seals. I proceed : 

This gave impetus to the trade 

Then it was that the Canadians came in 

and new vessels embarked in the enterprise. 

About 1885 a new method of hunting was introduced, which has been the great 
cause of making pelagic seal hunting so destructive and wasteful of life — the use of 
firearms. White men now became the principal hunters, and where previously the 
number of skilled and available sealers had necensarily been limited to a few hun- 
dred coast natives, the possibility of large rewards for their labors induced many 
whites to enter the service of those engaged in the business of seal destruction. 
From that time forward the sealing fleet rapidly increased in number, until it now 
threatens the total extinction of the northern fur seal. 

I would refer at this point to the list of sailing vessels. It is opposite 
page 591 of Appendix Ko. 1 of our Case, and I will ask the Court to 
look at it because it gives not only the names and accurate information 
in detail, but if you examine it, it is a sort of chart which shows whec^ 
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it begins and how it extends. It is an object lesson a« General Foster 
suggests and one of singular interest and importance. The chart is 
at page 591, beginning with that small beginning and extending and 
expanding as you see here until we have 

Senator Morgan. — Is that a list of the vessels t 

Mr. COUDBRT. — Yes sir; that is a list of the vessels. 

Senator Morgan. — What year does the last column refer tot 

Mr. CouDERT. — ^The last column refers to 1892. 

Senator Morgan. — How many vessels are there t 

Mr. CouDERT. — I have not counted them. 

Sir Charles Bussell. — There is a summary at the bottom of it. 

Mr. CouDERT. — In 1892 there were 122. In 1875 there was one. 
And there is no reason to suppose that they will not continue increasing. 
On the contrary, there are reasons to believe otherwise. 

Mr. Justice Harlan. — Mr. Coudert, the President has asked me a 
question which I am unable to answer. I see in 1891 there were 115 
vessels. Were those vessels in the North Pacific alone or were their 
operations affected by the modus vivendit 

Mr. Coudert. — They were in both, I understand, Sir, the North 
Pacific and Behring Sea. 

Mr. Justice Harlan. — How did they get into the Behring Sea after 
the modus vivendi of 1891 1 

Mr. Blodgett. — Because they sailed before the modus vivendi was 
made and did not get notice of it. The modus vivendi was not signed 
until June 15th and most of them had sailed and were not intercepted. 

The President. — There were no seizures in 1891 f 

Mr. Justice Harlan. — Yes; I think there were some. 

Mr. Carter. — ^They were warned away. 

The President. — But not seized! 

Mr. Carter. — Some of them. 

The President. — But there is a very notable increase, yon will 
remember, in the number of these sealing vessels during the two years 
of the modus vivendi. They were almost double. 

Mr. Carter. — The whole of the North Pacific was open. 

The President. — I see the number is nearly double in the two last 
columns over the preceding ones and that is precisely the year when the 
modus vivendi was in operation. 

Senator Morgan. — That is because they found the fishing on the 
outside twice as good as it was on the inside. 

Mr. Carter. — The price of skins was twice as great. 

Mr. Coudert. — There is also this and it is the strongest possible 
illustration of what the President stated a minute ago. Kotwithstand* 
ing this modus vivendi in 1891, 28,888 seals were killed in Behring Sea. 
Take those figures in connection with that sort of chart that I have 
given you, that list which operates upon the mind's eye as a chart or 
object lesson and you can see what proportions this is taking. I will 
say in addition, that it is an ever increasing business. And you are 
asked by our friends on the other side to make provision, not only for 
the business as it exists to-day with its numerous fleet^ but as it is 
likely and certain to exist in the future. 

Mr. Justice Harlan. — I do not gather your statement exactly. 

Mr. Coudert.— 28,888 are figuies we have of that catch in 1891 in 
Behring Sea. 

Mr. Justice Harlan. — Kotwithstanding the modus vivendi f 

Mr. Coudert. — Yes sir. That we get from our adversaries. 
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The President. — Perhaps Mr. Blodgett will tell us whether the 
seaUng has yet begun in this year. Toa say that in 1891 the sealing 
had begun before the notification of the modus vivendi could be com« 
mnnicated. How is it this yeart 

Mr. Blodgett. — ^The notification was not made until the 15th of 
June. The sealing vessels left Victoria, Port Townsend and San Fran- 
cisco several weeks before that and were out on the ocean. They got 
no notice. Some of them were met by the cruisers of the United States 
in the Bebring Sea and warned out. Others remained there and made 
their seizures. 

The Pbesident. — I am afraid they may go on this year, and there 
will be an increase. 

General Fostsb. — I think I can make it clear, if you will allow. In 
addition to what has been stated as to 1891, in 1892 nnder the modus 
Vivendi the presence of vessels in Behring Sea with fishing equipment 
on board was a sufficient justification of her condemnation without any 
notice. That is the difference between the condition of things in 1891 
and in 1892. Consequently only a very few vessels went into Behring 
Sea in 1892; because if they had gone in it did not require a notice 
previously, but their presence there would be the cause of their con- 
demnation. The commander of the American fleet reports that less 
than 500 seals were taken in Behring Sea in 1892. That modus vivendi 
will be in operation the present' year. The sealing season has not yet 
begun in Behriug Sea. The seals have not reached there. 

Sir Chaeles Russell. — To make the matter intelligible, if I may be 
permitted to interrupt as so many of my friends are interrupting — you 
will recollect^ Mr. President, that there is an imaginary line drawn 
down Behring Sea, to the east of which line is the Behring Sea claimed 
by the United States. The other portion of the Behring Sea to the 
west of that line was not at all affected by any of these arrangements 
embodied in the modus vivendi of 1891 or of 1892; and the result was 
as Mr. Blodgett has said, some of the vessels did go to the eastern 
part of Behring Sea before the promulgation of the modus vivendi; but 
after that promulgation they went to the west of the line and continued 
fishing along the Japan and Russian coasts. 

Mr. Justice Hablan. — Was this 28,000 which Mr. Coudert referred to 
the number of seals taken west or east of that linet 

Sir Ghables Eussell. — A large part of it, or practically so of the 
year's catch to the west and south. 

Mr. Coudebt. — To the west, on the Russian side. 

The Pbesident. — In the free waters. 

Sir Ohables Russell. — I will not say all of it, because, as Mr. Blod- 
gett has properly said, some of the vessels went into the Bering Sea, as 
usual, before the promulgation of tlie modus vivendi; but substantially 
the bulk of it — the larger portion — to the west and south. 

General Fosteb. — I am very sorry to call in question the statement, 
but I think the facts will show, on critical examination, that the 28,000 
reported are the catch of Behring Sea proper, as we understand it, 
within the American territorial lines; and that is kept separated in the 
report from the catch on the Asiatic coast, which is in separate statis- 
tics. I think an examination will show that the 28,000 seals were taken 
in what are called the American portions of Behring Sea. 

Mr. Coudebt. — ^We have also in connection with this a map or chart, 
showing the position of the sealing vessels seized or warned by the 
Government of the United States during the season of 1891. 

Sir R. Wbbsteb. — What is the number of that chart? 
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Mr. CouDBRT. — It is No. 6 in our book of maps, "Seizures, 1891", 
and it will show that those ships then had no scruples as to being in 
our waters because every one of them, as indicated on this map, are in 
American waters. Without dwelling upon that map, I simply call atten- 
tion to it. 

Sir Charles Bussell. — You mean east of the linet 

Mr. CoUDERT. — Yes. We have it, then, that in 1891, notwithstanding 
the obstacles interposed, there were 28,888 seals killed by the pelagic 
sealers. We take issue with our learned friend on the other side when 
he assigns a Bussian domicile to those seal in the main. On the con- 
trary, we claim that they were caught, if not all, at least the greater 
part of them, on our side of the Behring Sea. 

But I propose to go on with the question that was under discnssiOD, 
and to read now more about this sealing from page 189 of oar Case. 
That is as to the method : 

The vessel commonly used in sealing is a schooner ranging from twenty to one 
hundred and fifty tons burden; the average tonnage per vessel for the Victoria fleet 
in 1892 being 63.2 tons. 

That is the average tonnage per Vessel, 63 and a fraction. I continue: 

■ 

The number of hunters and canoes or boats carried by a sealer depends upon the 
size of the vessel, but the average number of canoes is between ten and sixteen, each 
manned by two Indians, and when the hunters are whites the boats generally num- 
ber five or six. In some cases both Indians and whites are employed on the same 
vessel. The average number of men to a vessel in 1890 was twentv-two. 

The Indian hunter almost invariably uses a spear, and though in the last two or 
three years firearms have been carried in the canoe, the principal weapon nsed by 
him is still the spear. A full description of the spear, canoe, and manner of hunting 
is given by Lieut. J. H. Quinnan, who accompanied some of the Indians in their 
canoe during a hunting excursion. The most expert spearsmen are the Makah 
Indians of Neah Bay, Washington. The Indian, from his method of hunting loses 
very few seals that he strikes, securing nearly all. 

The white hunter, on the contrary, loses a great many seals which he kills or 
wounds. Each boat contains a boat-steerer, and a boat-puller; the hunter uses a 
rifle, a shotgun, or both, the shotgun being loaded with buckshot. A minute descrip- 
tion of the methods employed by both white and Indian hunters is given by Capt. 
C. L. Hopper, commander of the United States revenue steamer Cortciv, who was 
many years in the waters of the North Pacific and Behring Sea, and makes his state- 
ments from personal observation. 

I will give the Tribunal some figures. I read now from page 366 of 
the Case of the United States, from the reports of the Behring Sea and 
the report of the American Commissioners. We have the catch for all 
the years from 1872 to 1891, on page 366. The sources of information 
upon which the table is based that we submit to the Tribunal are given 
in the note, and they will be found to come from sources which are not 
open to suspicion, but if they could in any way be supposed to favour 
either party, it would be our friends on the other side: 

The number of seal ^kins actually recorded aH sold as a result of pelagic sealing is 
shown in the following table: 



Tear. 



1872. 
1873. 
1874. 
1875. 
1876. 
1877. 
1878- 
1879. 
188U. 
1881. 



No. of 

skins. 



1,029 



4.949 

l,6i6 

2, 042 

5,700 

9,593 

12,500+ 

13, 600 

13,541 
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1882 
18B:i 
1884 
1885 
1880 
1887 
1888 
1889 
1 890 
1891 



No. Of 
skins. 



17.700 
«,19S 
•14,000 
13,000 
38,907 
33,800 
87,789 
40.998 
48,319 
62,508 



* KumbeT MtimaU)^ ttonx. '<7%VaA ^rtm. 
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Th6 Tribunal vill observe that iu 1891 the figares are given as 62,500. 
A moment ago I gave some tfgures for that year of 28,8^, but that was 
only Behring Sea we then spoke of : the total catch being 62,500, leaving 
still open the question that Sir Charles Bussell suggested a moment ago, 
that some or many or few were taken from the Russian side. 

The President, — The British table that has been mentioned, ou 
page 207 of the British Commissioners Beport, gives the total for 1891 
as 68,000. 

Mr. COUDKRT. — Which makes it still stronger. 

The Pbesident. — Their figures are stronger than yonrst 

Mr. CouDEBT.— Yes sir. We are satisfied to take either of those 
figures. 

Sir Charles Bussell. — Oor partial Commissioners! 

Ur. CoiTSEBT. — They may make a mistake on the side of right, of 
coarse. Anybody might. 

Mr. Justice Hablan. — The difi'erence, perhaps, ia explained by the 
fact that the British table approximates the catch of both Canadian 
and United States vessels, whereas in your table the Canadian catch 
only is given, and the United States catch is not given, 

Mr, CoUDEBT. — Then I take back what I said. The tribute to the 
British Commissioners is undeserved. 

Sir Chables Russell. — It includes the United States catch except 
that portion which is sold in California. 

Mr. Justice Hablak. — To which table do you referl 

Sir Chables Russell. — The table on page 366, which has been 
referred to. The catch of American veft;els sold in San Francisco is 
not included. That is the only thing that is excluded. 

The Pbesident. — I think we can agree by this comparison that 
both tables have been drawn out very fairly, and with great credit to 
both parties. 

Mr. COTJDEBT. — I hope the Tribunal, notwithstanding my desire to 
acquiesce, will not hold me ns endorsing the opinion that the tables pre- 
pared by our friends on the other side are impartially drawn, for I do 
not believe they are. 

The President. — We know your opinion about the British Commis- 
sioners, and perhaps we had better leave that. 

Mr. OOUDKRT. — When I find fault with what the Commissioners 
aver, I hope I need not repeat what I have said before, that these gen- 
tlemen, of course, are incapable of making a misstatement: and when 
they tell us what they saw or what they did, we accept their assurance 
without the slightest hesitation; but I think it was one of your fellow- 
iliplomats, Mr. President, who said : "Give me a pen and figures, and I 
will prove what you like". That is true in diplomacy, and it is true in 
Commissions also. 

The President. — I think, Mr. Coudert, you can show that it is not 
necessivry for you to have a pen and ink for that. 

The Tribunal here adjourned until Tuesday, May 9, 1803, at 11.30 
o'clock A. M, 



NINETEENTH DAY, MAY 9™, 1893. 

Mr. OoiTDSBT. — ^May it please the learned President and the Arbi- 
trators. 

Before proceeding with the regular course of the argument such as I 
was pursuing at the hour of adjournment, I want to ask the attention 
of the High Court to a printed statement that has been compiled under 
the care of General Foster, and which may be of some use to the Court 
A copy has been handed, or will be, to our friends on the other side. 
I use it for the sake of convenience.. 

The learned Arbitrators will recall that there was some discussion 
as to the effect of the modus vivendi; and it was plain the modus 
vivendihBd operated entirely to the disadvantage of the United States, 
and that, while the United States had tied up its hands and had pre- 
vented itself from going on with its regular and legitimate business in 
the interests of harmony and conciliation, the work of devastation had 
been going on in the North Pacific, and an enormous number of seals 
had been slaughtered. In connection with this and to make it more 
definite, I will read this short statement; adding that every statement 
here made is taken from the evidence in the Case. 

The seals killed on the Pribilof Islands in 1890 amounted to 21,238. 
That is our number of seals killed. The pelagic catch, according to 
the British Commissioners Eeport, amounted to 51,655; being a total 
catch of 72,893. 

In 1891, the year following, under the modus vivendi of that year, the 
seals killed on the Pribilof Islands amounted to 12,071. The pelagic 
catoh gave 68,000 to those engaged in that business; making a total 
of 80,071. 

The seals killed on the Pribilof Islands last year, that is in 1892, 
under the modus vivendi of that year, were 7,500. In the pelagic catoh 
there were captured 73,394, being a total catoh of 80,894. 

Now, your Honours will see from this statement that, in 1890, 21,000 
were killed; in 1891, only 12,000, and, in 1892, 7,500 on the islands; leav- 
ing an enormous margin to be filled up in some way or other to supply 
the wants of the world. Those wants were never completely fiUed, 
though the pelagic catch, as you will see, very largely increased during 
those three years. The natural result, of course, was to affect the prices 
of the skins: and these we have given. 

In 1889 the average price per skin was $6.83. In 1890 it rose to 
$10.70; and, in 1891, the average price per skin was $15 less one cent. 

Senator Morgan. — ^Was that the price in London! 

Mr. CouDEBT. — ^No this was the price in Victoria. That is where all 
these skins go. They are sold there and then sent on to the dressers 
in London. So, you will see, the result of this was to send the price of 
skins up more than double. That is from $6.83 to $14.99. There was 
naturally a greater demand for slaughterers on the high sea and the 
wages correspondingly rose. In 1889 the price paid to hunters per 
skin was $2 to $3. In 1891, $3.50. In 1892, $4, and the business becom- 
S84 
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ing thus profitable owing to the fact that competitioQ on the part of the 
United States had been practically abrogated, we find the vessels 
engaged in sealing correspondingly iDcreasing in number. In 1890 the 
number of vessels was 61. In 1891 it was 115 and in 1892, 122. What 
the effect of a protracted modus vivendi would be it requires no prophet 
to tell. 
The following is the Table handed in : 

Pribilof and peloffio caiohe9 far 1890, 1891, and 1892, 

1890 

Seals killed on PriWlof Islauds 21,238 

( U, 8. Caae, vol. II, p. 112). 
Pelagic Catch 51,655 

(fir. Com. Bepifrif p. 207). 

Total Catch 72,893 

1891 

Seala killed on Pribilof Islands 12,071 

( 17. 8, Case, vol. I, p. 333). 
Pelajoc Catch 68,000 

{Br, Com, Report, p. 207). 

Total qatch 80,071 

1892 

Seals kiUed on Pribilof Islands 7,500 

(Modus Vivendi). 
Pelagic Catch 73,394 

(V. 8. Counter Case, p. 458). 

Total Catch 80,894 

AVERAGE PRICE OF 8KIXS AT VICTORIA. 

1889. Average price per skin $6. 83 

1890. Average price per skin : 10. 70 

1891. Average price per skin 14. 99 

((7. 8. Case, vol. II, p. 534). 

WAGES PAID HUNTERS AT VICTORIA. 

1889. Price paid per skin $2 to $3 

1890-91. Price paid per skin ^ 3.50 

1892. Price paid per skin 4.00 

{British Counter Case, vol. II, p. 222). 

VESSELS ENGAGED IN SEAUNG. 

1890. Nnmber of vessels 61 

1891. Knmber of vessels 115 

1892. Nnmber of vessels 122 

( 17. 8. Case, vol. I, p. 590). 

I want to supplement this by a paper which is not printed but which 
I will hand to my learned friends on the other side, so that they may 
comment upon it or criticize it as they please. It is the pelagic catch 
of the Victoria fleet in 1891. This is a matter of computation, and I 
shall not dwell upon it; if my learned friends find it incorrect they can 
state their corrections. Table A of the British Commissioners' Report, 
page 205, contains a list of Canadian sealing vessels, with the date of 
their warning in Behring Sea, and of their return arrival at Victoria. 
Of these vessels, 44 are shown to have taken seals in Behring Sea, and 
of the latter, 29 were found and warned on the American side of the 
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■'*'^frt^ nich was noticed on the Pribilof Islands in 1884 and 1885. 
^^ji5^ ^lliere was a decrease but it was not noticed until then. 
fffco"f^they would only notice it when they came to picking out the 
^/t/^yes and then the supply, or, as it is called, some times, the 
yoo^^f three or four years before not coming up to the usual level, it 
croP'^Tved that the supply of killable males was deficient. 
^ftis prohBble that American vessels took as many seals during those 
j-s i^ ^^^ Canadian vessels. The figure of 13,000 takes no account 
'^fthe f^^ ^^^^ ^ large number must have been — that a large number 
^ere and are proved to have been gravid females, and that a certain 
number in addition were lost. How large the number of those lost by 
^liat we have called waste, that is by being wounded or killed and 
^oing down to the bottom of the sea because of the specific gravity 
being so much greater than that of water, of course is a matter of con- 
jecture. Our proofs estimated this very high, as high as 50 or 60 per 
cent. The proofs on the other side 5, 6, 7 and 8, and even as high, I 
believe, as 10, though it is in proof from tlieir own witnesses, that what 
is called the green hunter — and the green hunter is a chronic appurte- 
nance to sealing on the sea, as I have shown, — ^misses 25 per cent at 
least of those that he shoots or shoots at. 

Indeed with regard to pelagic sealing, there is one element about it 
as to which we all agree and which ought to be fatal to its existence, 
if it is intelligently considered, namely, that it cannot be properly 
restricted because you cannot, by the very nature of things, discrimi- 
nate. A man who would go into his cattle yard, killing right and left 
males and females, the bulls and the cows, would probably have a 
committee appointed for him to take charge of his estate, because he 
was unfit to manage it himself. This is precisely the same, except that 
it is almost as bad as though this cattle owner or farmer were to put 
all his gravid females in one barn yard, and proceed to slaughter them 
in preference to all the rest — that is the only difference that I can 
see. It is indiscriminate, I say, and that requires no argument: it is 
admitted. 
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^ere is the practical, realistic way in which our Ariends, the British 
Tiissionera, state it. There is no idealism about it. Section 633. 

"> pelagic sealers and by the Indian hunters along the coast, far-seals of both 
killed, and, indeed, it woald be unreasonable, under the circumstances, to 
\l a distinction should be made in this respect, any more than that the 
Id discriminate between the sexes of the tish he may hook. 

'lutely true. If you permit pelagic sealing, do not ask the 

Tell the sealer, ''Go on, call it iishing; treat it as fishing, 

"lore sentiment or regard upon the subject than when you 

.aited hook into the depths of the Ocean and pull up a fish." 

.cct of this, fortunately or unfortunately, we know something 

^at. Climate does not regulate this matter, but the laws of nature; 

and nature herself has x)rohibited, under penalty of extinction of the 

thing itself, the killing of females. Here is the experience of the 

world as taught us in the Southern Seas. That map is an object-lesson, 

to which I will call the attention of the Court in one moment; but first, 

let me read what the British Commissioners, at section 860, say upon 

the subject: 

It is a matter of some difficulty to estimate the total number of seals taken in the 
South Seas during the period of the excessive energy of the great sealing industry. 
But there are actual records which, added together, bring the acknowledged total 
to more than 16,000,(K)0. 

These seals were taken from about thirty different island groups or coast districts 
on the mainland, and they were all taken by the one method of indiscriminate 
slani^hter on shore. 

It IS probable that this wholesale slaughter did not extend evermore than seventy 
years, l>nt it is certain that at the end of the period the fur seals were so terribly 
reduced in numbers that even the sixty years of subsequent rest and total cessation 
of killing have not sufficed to briug about any effectual restoration of the numbers 
of years gone by. 

While the condemnation of these British Commissioners attaches to 
this kind of killing, why should it not attach equally to indiscriminate 
slaughter on the high seas! What is the difference! It is more con- 
venient; and that explains the raiding upon our Islands. It is less 
dangerous, because the tempests do not touch and possibly imperil 
their lives. But what is the difierence between killing on the high sea 
indiscriminately and killing upon the land indiscriminately! The 
havoc that operated upon the Southern Seas in a few years made a 
wreck of this business; shall it not make a wreck in the future! 

I want to read briefly from the Case of the United States, page 218. 

The indiscriminate slaughter of seals in the waters of the Paci6o Ocean and 
Behring Sea can not fail to produce a result similar to that observed in the southern 
hemisphere, where the fur-seals have, except at a few localities, become from a 
commercial point of view, practically extinct. A full account of the (Ustribution 
and the destruction of the antarctic seal herds is given by Dr. Allen in his article 
found in the Appendix? 

iN'ow, the most important of the localities are shewn on this map; 
and my friend, Mr. Lansing, will be good enough to i>oint them out. 
The most important are as follows. One is Masafuero, Juan Fernan- 
dez, the coast of Chile, Cape Horn, the Falkland Islands; — those were 
once the homes of the seals where they congregated in large numbers. — 
the South Georgia Islands, Sandwich Land, South Shetland Islands, 
Tristan d' Acunha, and Georgia Island. Then the West Coast of Africa, 
the Island of Prince Island, Crozet Island, Saint Paul and Amsterdam 
Islands, Kerguelen Island, the South Coast of Australia, Tasmania, 
and the Islands south of New Zealand. 

The seals in all those localities, says our case, have been destroyed 
by the indiscriminate killing of old and young males and females. If 
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the sealB in these regions had been protected and only a certain number 
of young males allowed to be killed, these lands and coast would be 
again populous with seal life, and that may be a subject for the con- 
sideration of this high Tribunal, whether the decision you will give in 
this case will not extend much further than to the protection of the 
seals in the North Pacific and the Behring Sea, but whether it will not 
extend so far that the rights of the property owners or of the owners 
of tlie industry being conceded and the value of the industry to the 
whole world being ascertained and stated, such protection would not 
extend over that large part of the world and whether there would 
not be a restoration in time of these valuable herds of animals and the 
rights of those who have rights there, be, efficiently though indirectly, 
protected. 

With regard now to the results, and to show how injurious and 
destructive they are. I read these statemen ts in our case irom page 216 : 

The injarious and destructive efVects of open sea sealing, as demonstrated above, 
can be summed up as follows : Between eighty and ninety per cent of the seals taken 
are females; of these at least seventy five per cent are either pregnant or nursing; 
that the destruction of these females causes the death of the unborn pap se^ 
or those on the rookeries dependent on their mothers for nonrishment; and, finally 
that at least sixty six per cent of the seals killed by white hunters are never 
secured. 

As to this last figure, it is fair to say there is a considerable diver- 
gence of opinion among the witnesses. 

Besides this the females taken in Behring Sea have certainly in the majority of 
cases been impregnated and their death means not only the destruction of the pape 
on the island but also of the fostus. 

Hence, if 10,000 females are killed in one season, this fact means not only the 
depletion of the herd by at least 17,500 that year but also the reduction of the 

annual birth-rate by 7,500 each following year for probably fifteen years — 

* 

it seems to be almost incalculable — 

besides the added loss of the young bom to the female portion of the pops destroyed 
which would be an ever increasing quantity. 

Kow what do our friends on the other side say with regard to that! 

Do they say that females are not taken! !Not at all. Do they deny 
that a large proportion of the seals taken are females! Not at all. Do 
they deny that a large proportion are gravid ! Not at all. All this they 
concede. They do not agree that our numbers are correctly stated, 
there may be a diiference — and when we say that as many as 96 per cent 
are females, and gravid or nursing females, they differ from us and say 
that our statements are exaggerated. Practically I think that makes 
no difference provided the proportion is large. 

But how many females do they say are actually taken! 

That is a question which will probably trouble the Court. 

Much testimony is collated in the British Counter Case, pages 202 to 
207. We summarize the testimony upon that point to which I have 
called attention in this way: that of the witnesses (136, 1 think they 
number in all) — 54 said that they took an equal number of males and 
females; 45 took a greater number of females than males; and 37 of 
thein out of this total number, took 50 per cent of females, or over. In 
making these calculations it has been assumed that those who state that 
they took more males than females in the Pacific, and more females 
than males in the Behring Sea, without giving us any figures, took an 
average or equal number of males and females. 

Now I shall not read this testimony, but the High Court will find it^ 
I think, as we have found it, inextricably confused and misleading. It 
would seem that the parties either had most varied and singularly 
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yaried orperieDce, or that some of them, at least, were nnscrnpnlons 
and simply testifying according to the exigencies of what they sup- 
posed to be their case. It is fair to the British Commissioners them- 
selves to say that they give very little credit to them, and admit that 
even allowing for diversity of interest in this matter, it is impossible to 
reconcile the testimony of these parties. The High Tribunal will 
observe that these men, assuming that they were testifying — (I am 
speaking of the sealers) — according to the interests of the case were in 
a most embarrassing position. They were likely to be impaled on either 
horn of the dilemma, whether more females or more males; because, if 
they say there is an enormous number of males, on the high seas, it 
being proved that all these males were born upon our shore and allowed 
to leave without being put to death, what becomes of the reproach that 
we were killing an excessive number of males t If, on the other hand, 
there is an excessive number of females killed, then the point that we 
make, that it is a brutal, cruel, and barbarous business, is established. 
I sympathize with these men. There was only one way of extrication, 
which was to tell the truth ; and let us assume that many of them tried, 
but failed. 

But this embarrassment was not only confined to the witnesses. The 
dilemma was the dilemma of Counsel themselves, because Counsel would 
not try to mislead the Court. Counsel would not, even for the purpose 
of winning their case, lead the Court one single step astray, and ask 
the Court to believe what evidently, manifestly, and palpably was 
untrue. So that when our friends on the other side comment on the 
testimony, (much of which shows that the number of males killed is 
enormous — some say they killed ten males to one female), they dismiss 
it in silent contempt, and here is what they say. 

I will read from the British Counter Case, page 258. 

From tbe outliues above ^iven relating to the pereistont killing of males npon the 
breeding islands, it is likewise easy to understand that the allegations respecting the 
large proportion of female seals inclnded in late years in the pelagio catch may, to 
some extent at least be founded on fact; the actual ratio tnus brought about as 
between the sexes rendering it certain that in sea sealing a much larger number of 
females than of males must be met with. 

I might, perhaps (and I think if this were an ordinary case tried 
before a Judge and a Jury I should), stop here and say: Here is an 
admission that more than half the seals killed are females; and what 
difference does it make really to this Tribunal, what difference does it 
make to this Court or fo the Counsel, if instead of 96, it is 561 The 
evil is not quite so great for to-day, but the destruction is just as cer- 
tain for the future; and we are trying to provide for the future. And 
when our friends on the other side say there are more females because 
you killed the males, the fact, nevertheless, remains that, whatever 
may be the cause, you are going to the fountain of life and extinguishing 
the possibilities of the future. 

I am now going to ask the learned Tribunal to permit me to hand up 
a collation of the testimony that I shall read from. It has been printed 
for the use of the Court, and it will save frequent references. I will 
hand a copy of it to my friends on the other side. 

Sir Charles Busskll. — I think it ought to have been handed to us 
before now. 

Mr. CouDERT. — I will read from the evidence if you prefer it. 

Sir Charles Russell. — No. 

Mr. Coudert. — It is simply taken from the book. The reason is 
this, that as many witnesses are referred to, it would occupy the time 
of the Tribunal to turn over the various pages. It is merely for con- 
venience; it does not change the situation of tlx!^ ^9i&!^ ^\» %2A^ 
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We will begin by producing what may perhaps be the moat satis- 
factory evidence, starting, of course, with this idea — ^that it 'S a fact 
in the case that more than half these animals are females; but I 
ought to preface my reading with this remark, that we took the testi- 
mony of a large number of British subjects, men who, certainly as far 
as nationality is concerned, would not be prejudiced in our favor. We 
went to the most respectable sources in England and in France; we 
found the very best men — the best because they knew the most about, 
and stood the highest in the business ; and our friends on the other side 
had the opportunity to cross-examine them. Kow in some cases they 
did cross-examine — perhaps in all cases — ^but they have given us, in a 
few cases, the result of that cross-examination; and wherever they 
have done it we have stated it in these printed extracts. 

Sir Charles Eussell. — ^Yes, but not giving it in full in any of 
them. 

Mr. CouDERT. — ^That may be. You can use this for what it is worth. 
There is no misleading; because when we say that cross-examination 
appears in the British Counter Case at a certain page, it is manifest 
that we do not pretend to give what is there — we refer yon to it- 

The first witness called is. 

H. 8. Bevingtok.— Head of the firm of Bevington and Morris, Farriery, Loodon. 

(Com of the U, 8., Appendix, vol. II, p. 551.) 

It appears that the above firm was founded in the year 1726 and that deponeot has 
been in the business ever since 1873. He says : 

That the Copper and Alaska skins are almost exclusively the skins of the male ani- 
mal, and the SKins of the Northwest catch are at least 80 per cent of the skins of the 
female animal. That prior to and in preparation for making this deposition depo- 
nent says he carefnlly looked through two large lots of skins now in nis warehouse 
for the especial purpose of estimating the percentage of female skins found among 
the Northwest catch, and he believes the above estimate to be accurate. 

Mr. Bevington^s cross-examination appears in the British Connter Case, Api>en- 
dix, vol. II, page 249; he has nothing to say upon the above subject. 

Fow whether we state this correctly, or not, we certainly facilitate 
the investigations of the Court, and our friends on the other side, by 
giving them the references. 

Now the next is: 

Alfred Fraser, member of the firm of C. M. Lampson and Co., of London. 

(Case of the U. S,, Appendix, vol. II, p. 554.) 

Mr. Fraser is 52 ^ears of age, and a British subject, residing in the United States. 

The great majority of the skins sold from the Northwest catch are the skins of 
female seals. Deponent is not able to state exactly what proportion of skins are 
the skins of females, but estimates it to be at least 85 per cent. 

The next is 

Walter E. Martin, Head of the firm of C. W. Martin and Sons, Furriers, London. 

(Case of the U. S., Appendix, vol. II, p. 569.) 

The above firm have for many years dressed and dyed over 110,000 skins per 
annum. 

Deponent has made no computation or examination which would enable him to 
say specifically what proportion of the Northwest catch are the skins of the female 
seal, but it is the fact that the great majority, deponent would say 75 to 80 per cent, 
of the skins of this catch are the skins of the female animal. 

Mr. Henry Moxen, furrier of London was then examined. This very 
witness has a direct examination by the British Government; and it 
is evident, from the language he uses, and by his phraseology^ that he 



ORAL AltGUM£NT O^ FtlEDERtCK R. COUDERt, ESQ. 391 

wants to miDimise as much as his conscience will permit. He was 
asked: 

What are the Dames of the brokers to whom they (the sealers) chiefly consign f — 
A. My firm have had the bnlk of the consignments. Q. Have you ever had to con- 
sider the proportion of females in the north-west catch f — A. Not until this question 
arose, becanse prior to that no distinction was ever made either in buying skins or 
in selling them. They are simply sorted in quality and size, and not for the question 
of sex. Q. Have yon, with the view of informing yourself, on the question, lately 
examined any consignments of north-west sealskins f — A. Yes, last week; I went 
carefullv through a parcel of 2,000, and came to the conclusion that the percentage 
of females did not exceed 75 per cent, at the most. 

IfTow here is a man who selects his own parcel, who is a witness for 
the other side, who evidently does not mean to increase it or enlarge 
the proportion; and he fixes it at 75 per cent. 

The next is 

Hrnrt Poland, Head of the firm of P. R. Poland and Son, Furriers, London, estab- 
lished in 1785. 

(Case of the U, S., Appendix, vol. II, page 571.) 

This firm prepared the tables of weights contained in vol. II of the Appendix to 
the British Counter Case. 

That the Northwest skins are in turn distinguishable from the Copper Island and 
Alaska skins, first by reason of the fact that a very large proportion of the adult 
skins are okmouely the skins of female animals; second, becanse they are all pierced 
with the spear or harpoon or shot in consequence of being killed in open sea. 

{Croes-examinatian hy the BritUh Government See British Counter Case, Appendix, vol. 

II, page 250.) 

As regards what is generally known as the Northwest catch I consider that on the 
whole the proportion of females to males taken is from 75 to 80 per cent; in grey 
pups and extra small pups the proportion would be 50 pei: cent. In the large sizes 
the proportion, on the other hand, would exceed 80 per cent. 

The next is 

William C. B. Stamp, Furrier, London. 

{Case of the U, 5., Appendix, vol. II, 574.) 

He has been in business 30 years. He says : 

I should estimate the proportion of female skins included within the Northwest 
catch at at least 75 per cent and I should not be surprised nor feel inclined to contra- 
dict an estimate of upwards of 90 per cent. My sorter who actually handles the 
skins estimates the number of female skins in the Northwest catch at 90 per cent. 

Probably no man in the establishment could do it better than a 
sorter. 

{Cross-examination hy British Government See British Counter Case, Appendix, vol. II, 

page 572.) 

Referring to the statement made in my said former declaration (namely that con- 
tained in volume II, App. to U. S. Cose) that I should not be surprised nor feel 
inclined to contradict an estimate of upwards of 90 per cent of female skins in the 
Northwest catch, I say that whilst it is possible with tolerable accuracy to separate 
female from male skins in the larger sizes, as regards the smaller sizes of seals under 
the age of two. years it is a matter of great difficulty, and often impossibility to 
determine the sex. 

I do not understand, however, that this gentleman means to say that 
his statement was not correct in every respect when he made an esti- 
mate of 80 per cent. Of course they are very few, or smaU. 
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The next is 

George Rice, Furrier, London. 

(Case of the TJ, S., Appendix^ vol. II, page 572.) 

Mr. Rice has had 27 years experience. He says : 

In the Northwest catch from 85 to 90 per cent of the skins are of the female ani- 
muls. 

Mr. Rice's cross-examination appears in the British Counter Case, Appendix, toI- 
nme II, page 246. He neither retracts nor modifies anything contained in the above 
quotation. 

The next is 

£mil Teichman, of the firm of C. M. Lampson and Co., Fur Dealers, London, 
formed 60 years ago. Probably this firm has more experience than any other firm 
iu the world. His firm have liad cousignment of 4/5th8 of all the seal skins sold 
since 1870. They sell Alaska, Coppers and Northwest Coast skins. 

{Case of the U. 8., Appendix, vol. II, page 581.) 

The most essential difference between the Northwest skins and the Alaska and 
Copper catches is that the Northwest skins, so far as they are skins of adult seals, 
are almost exclusively the skins of female seals, and are nearly always pierced with 
shot, bullet or spear holes. 

The next is 

Emil Hertz, of the firm of Emil Hertz and Co., Furriers, Paris. 

(Case of the U, 8,, Appendix, vol. II, page 587.) 

The firm buys sealskins at London auctions in the undressed state and has them 
dressed in London, and dyed partly in Loudon and partly in Paris. 

That the said firm can distinguish very readily the source of production of the 
skins when the latter are in their undressed state ; that for several years besides the 
skins of the regular companies. . . . the said firm has bought quantities of skins called 
Northwest coast, Victoria, etc. That these skins are those of animals caught in the 
open sea by persons who apparently derive therefrom large profits, and nearly three- 
quarters of them are those of females and pups, these probably being less difficult to 
take than the males; that the6e animals are taken by oeing shot. 

Then we have the evidence of Mr. K^villon, which I alluded to and 
partly read the other day, and I will read that: 

L^ON £]6yuxoN, of the firm of B^villon Fr^res, Furriers, Paris. 

(Ciue of the U. 8., Appendix, vol. 11, p. 589.) 

That the said firm of R^villon Fr^res have bought during the last twenty years 
upwards of 400,000 seal-skins. 

That deponent believes that the firm of R^villon Fr^res is by far the largest firm 
of furriers and fur-dealers in France. 

That we have often heard, and from different sources, that these last-named (North- 
west coast) skins are in the majority the skins of the female seal. The thinness of 
the hair upon the flanks — 

I want to eall attention to this because I will refer hereafter to this 
evidence: 

The thinness of the hair upou the flanks seems to confirm this assertion, although it 
is impossible for us to test the absolute truth of this statement for ourselves, for 
when the seals have been dressed the signs of the mamm<e disappear. At any rate 
the employment of these skins is much less advantageous to our business because 
there i^ a great predominance of small skins, which are evidently those of young 
seals which are not killed by the companies which have the concessions for the Alaska 
and Copper sealskins. Moreover these Victoria or Northwest coast sealskins are 
riddled with shot, which very materially depreciate their value, while the seals of 
both the Alaska aud Copper companies are killed by a blow of a club upon the head, 
which does not at aU impair the quality of the skin as regards its ultimate uaee. 
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OroM-tataminaiifm by British Government (See British Counter Case, Appendix, vol. II, 

p. 230.) 

Q. The first point on which I desire an explanation is as to the statement in yonr 
deposition that you have often heard, and from different sources, that the majority 
of the North-west skins are the skins of the female seal. As a matter of fact, Mr. 
R^villon, have you, in the course of your business, to consider the question of sex at 
all f — ^A. No ; we never buy or sell by sex. It is never mentioned in any sale cata- 
logue. We buy in lots, which are made up according to sizes, such as middlings 
and smalls, large pups, small pups, etc. 

Q. Any of these lots then may contain both male and female skins f — A. Yes. 

Q. The (question of sex, therefore, is not an element which you consider in the 
price, and is one which you never have to consider t — ^A. That is so. 

The explanation of this is that it seems to be more (as far as any 
difference between Counsel on the other side and ourselves are con- 
cerned), a play upon the words. They do not consider the question of 
sex per se — the question is as to the quality of the skins — and there the 
question of sex with other items comes in and Mr. K6villon states this — 
that the thinness of the hair upon the flanks through the distension of 
the skin affects the thickness of the fur, and upon the thickness of the 
fur, to a great extent, depends the value of the skin. It is not likely 
Mr. Bevillon ever troubled himself to examine the skins, — they come 
in two, three, five and ten thousands and he being the head of the firm 
probably never examined a lot in his life. 

I do not know whether he did or did not — ^but he knew what the com- 
mon report was, and he tells us that he has heard, and often heard, and 
from different sources that the majority of these skins were taken from 
females; and then he goes on to tell you why that is important — ^namely, 
that by reason of the distension of the skin of this animal in its con- 
dition as a mother, or one about to become a mother, the value of the 
fur is affected. 

We now have the evidence of. 

GxoRGX Bantle, of San Francisco, packer and sorter of raw skins. 

{Case of the U. S,, Appendix, vol. II, p. 508.) 

Mr. Bantle is 53 years old and has heen acting as packer anc' sorter of raw skins 
for the last twenty years. • In the last ten or twelve years he has handled annuaUy 
from 10,000 to 15,000 raw seal-skins. 

I have examined and sorted a great many thousand seal skins from sealing 
schooners, and have observed that they are nearly all females, a few being old bulls 
and 3'earliiig8. 

Then the next is. 

John N. Lofbtad, of San Francisco, Furrier, of 28 years experience. 

(Case of the U, S. Appendix, vol. II, p. 516.) 

I hare bought and examined the catch of a great many sealing schooners during 
the last ten years, and have observed that 85 to 90 per cent of the skins taken were 
fh>m female seals. 

The next is. 

B. H. Stsknfels, of San Francisco, Furrier. 

(Case of the U. 8, Appendix, vol. n, p. 522.) 

He has been en^ijaged in handling and purchasing furs for 26 years and is thor- 
oughly familiar with the fur-seal skins in their raw and dressed condition. 

In buying the catch of schooners engaged in the sealing business, I have observed 
that fully 75 per cent of them were females and had either given birth to their young 
or were heavy in pup when killed, which was easily observed by the width of the 
skin of the belly ana the small head and development of the teat. 
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Of coarse, any skilful man must observe these things as he examines 
a skin, especially when he finds skins that are so riddled with bullets. 
Now the next is: 

Samuel Ullman of New York, member of the firm of Joseph UlhnaD, Fnrrien, 
one of the great iiir hooBee of the world. 

{Case of the U. S. Appendix, vol. II, p. 527.) 

The hoase of Joseph Ullman began its fnr bnsiness in 1^4, and has dealt in fnr- 
seal skins ever since they became an important article of commerce. The hoase 
now does business at St. Paul, Leipsic, London and New- York. Samuel Ullman has 
}>ersonall7 handled sealskins for the last twelre or thirteen years. Since the year 
1887 he has purchased at Victoria 37,000 Northwest Coast skins. 

Then he gives his opinion. It may go for what it is worth; it is not 
for that that I read his statement. He says: 

I am of opinion that the nations interested should arrive at some agreement by 
which the killing of seals in the water will be stopped. It is true that the North- 
west Coast catches have of late years placed upon the market a certain number of 
good skins which could be purchased at prices far below those for which skins of 
the Alaska catch were sold. 

But I realize that this cannot continue to be the case, for it is a matter of common 
knowledge amongst furriers that these Northwest Coast catches are composed mainly 
of the skins of female animals, and I understand that the killing of female seals is 
rapidly impairing the value of the herd. 

This is valaable as showing what is a matter of common knowledge 
among fnrriers, and this is agreed toby the six leading fnrriersof New 
York City. I do not read it, but it may be found in the Case of the 
United States, Appendix, vol. II, pp. 528-532. 

At page 533 Mr. Ullman further states: 

I have had such experience in handling fur-seal skins as enables me, readily in 
most cases, but always apon careful examination to distinguish a female skin from 
a male skin, and I know it to be a fact that a very large proportion of the skins in 
such shipments are those taken from female animals. 

We now have: 

Georob H. Trradwell, of Albany, New York, Furrier. 

{Case of the U, S., Appendix, vol. II, p. 523.) 

He is at the head of a house which was established in 1832. and he has been per- 
sonally interested in the fur business siuce 1858. Since 1870 he has annually bought 
from 5,000 to 6,000 salted fnr seal skins in London, all of which have been dressed 
and dyed in Albany. 

In addition to dressing and dyeing, our house annually manufactures a large num- 
ber of fur-seal-skin articles. I am deeply interested in the protection of the fur- 
seals. While the Northwest Coast catches have of late years placed upon the market 
comparatively cheap skins, and in that way perhaps benefited my particular busi- 
ness, yet I recognize the fact that such benefit can only be of temporary duration, 
for I have always noticed that these catches are largely composed of female skins, 
and I know that to kill female animals seriously impairs the herd. Besides, skins 
are being now put on the market at such irregular times and in such uneven 
quantities that buying them has become a speculative business. 

I believe that the wnole trouble has been brought about b^ the Victoria and other 
pelagic sealers, who furnish the present cheap skins. Both in order to maintain the 
herd, and to restore the seal-skin industry to a sure footing, I should like to see all 
taking of seals in the water prohibited. 

In March of this year, I made a contract with parties on the Pacific coast for their 
supply of northwest coast skins (t. e. skins taken in the Pacific Ocean) caught dur- 
ing the present year, and abont a month ago I received the first consignment under 
this contract. It was composed of the skins of the spring catch. Later on I expect 
to receive two further shipments. 

The fi.rst consignment was placed in cold storage at the Central Stores in New York 
City. 

A short time since I consented, at the request of the United States Government 
that this consignment be examined, in order to determine how many femiUe skins it 
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eontained. To perform the examlDation I detailed John J. Phelan. This roan has 
be«9n in the employ of my father or of myself since the year 1868. I regard him as 
one of the most competent and trastworthy men in our service. I have read an affi- 
davit verified by him on the 18th of Jnne. I agree entirely with what he says con- 
cerning his experience in the handling and dressing of skins, and from what I know 
of his character and ability I believe that everything stated by him in this affidavit 
is correct. 
I am 35 years of age, a citizen of the United States. 

Then we supplement this affidavit by that of Mr. Phelan. 

(Case of the U, S., Appendix, vol. II, p. 518.) 

He says: 

As a result of the work I have performed for so many years I am able to distin- 
guish, without difficulty, the skin of a female seal from that of a male seal. There 
are generally several ways in which I can tell them apart. One of the surest ways 
consists in seeing whether any teats can be found. On a female skin above the age 
of 2 years teats can practically always be discovered; when the animal is over 3 
years old, even a person who is not an expert at handling skins can discover two 
prominent ones on each side of almost every skin. This is because after the age of 
3, and often even after 2, almost all females have been in pup. . . 

I have been able to test all my observations as to the teats on salted fur-seal skins 
by following these skins through the various processes which I have described. 
During these processes the skins become thinner and thinner, and the teats more 
and more noticeable, and at an early stage in the dressing they must be wholly 
removed. There are other ways of distinguishing the skins of the two sexes. . . 

I was sent to New York from Albany a few days ago by Mr. George U. Tread well, 
with instructions to go through a certain lot of seal skins, which I understand he 
had recently bought in Victoria, and to find out how many of these skins were taken 
from female animals. I have spent four days in doing this, working about seven 
hours a day. 

There were several men who unpacked the skins and laid them before me, so that 
all of my time was spent in examining the individual skins. The lot contained 3,550 
skins. I found that, with the possible exception of two dried ones, they were taken 
from animals this year; they were a part of what is known as the spring catch. I 
know this to be the case by the fre^h appearance of the blubber and of the skin as a 
whole. This affords a sure way of telling whether the skin has lain in salt all win* 
ter or whether it has been recently salted. I personally inspected each one of tbese 
skins by itself and kept an accurate record of the result. I divided the skins accord- 
ing to the three following classes : Males, females, and pups. In the class of pups 
1 placed only the skins of animals less than two years of age, but without reference 
to sex. 

I found in the lot 395 males, 2,167 females, and 988 pups. Leaving ont of account 
the pups, the percentage of females was therefore about 82. 

The great majority of what I classed as male skins were taken from animals less 
than 3 years oi age. There was not a single wig in the lot. On the other hand, 
nearly all of the female skins were those of full-grown animals. On every skin 
which I classed among the females I found teats, with bare spots about them on the 
fur side. Such bare spots m&kQ it absolutely certain that these teats were those of 
female skins. 

With regard to the pup skins, I will sayihat I did not undertake to determine 
whether they were males or females, because they had a thick coat of blubber, which, 
in the case of an animal less than 2 years old, makes it very hard to tell the sex. 

All of the skins that I examined were either shot or speared. I did not keep a close 
count, but I am of the opinion that about 75 per cent of them were shot. 

The result of the examination is about what I had expected it would be. The 
figures only confirm what I have always noticed in a general way, that nearly 
nine-tenths of the skins in any shipmentof North west coast skins are those of female 
animals. 

This examination, in connection with one other of the same kind, is, 
I think, of very great importance. There is nothing loose — ^there is no 
estimate about it. It is mathematical, and agrees with the testimony of 
all the men who can be referred to, practically — that is of all those who 
deal with the Northwest catch, hence it is of great importance. Here is 
a man who bought a lot of skins without any special object, and for the 
sole purposes of his business; and when the United States discovered 
the fact they asked him to count these skins. He takes them one by 
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one, occnpies four hoars td seven honrs a day in coanting tbem, and he 
furnishes this estimate which agrees with the estimates we have already 
given. He makes the percentage about 82. Mr. Grebnitzky goes as 
high as 92 per cent. The fact is they are all females — that would be 
the popular and true way of expressing it — ^practically they are all 
females. 
The next is 

William Wiepert, sorter of skins. 

{Case of the XJ. S. Appendix, vol. IT, p. 535.) 

He is 47 years old; became foreman of Asch and Jaeckel (one of the leadin*; fnr 
houses of New-York) in 1886, and since that time has been superintendent of the 
manufacturing department of that honse. 

I have handled, assorted and closely inspected at least 100,000 dressed and dyed 
fur-seal skins. 

During the past two years I have handled large numbers of North west Coast skins 
(i. e, skins of animals taken in the Pacific Ocean or in Behriny^ Sea). 1 have assorted 
all of them, and in doing so have specially noticed the fact that a very large propor- 
tion were skins of female animals. To determine this fact in the case of dressed 
skins I see whether there are any teat holes. I never call a skin a female skin unless I 
can find two such holes on either side. These holes can generally be distingnished 
from bullet or buckshot holes, of which there are generally a great number in North- 
west Coast skins. In the Case of a shot hole it is always evident that the surronudin;^ 
fur has been abruptly cut oif, while around the edge of a teat hole the fur gradually 
shortens as it reaches the edge, and naturally ceases to grow at the edge. 

1 have just looked over an original case of ninety dressed and dyed North went 
Coast fur-seal skins, which have been lately received from London, and were still 
under seals placed on them in London. I found that of these ninety skins only nine 
were those of male animals. 

This mode of t«lling drossed skins is in accord with what the British Commission- 
ers say, sec. 653 of their report : 

It is also easy, especially after the skins are prepared, to recognize the four teats 
of the female. But, more esi^ecially in the smaller skins, the marks ot sex are 
extremely difficult to trace. For instance, in one parcel examined in London which 
was marked ''faulty", all the skins, with the exception of three, were female, and 
most of them badly shot-marked. But the great majority were young females, giv- 
ing but little or no evidence of having suckled any young. 

For further evidence hy fm^-iers upon this point, see Appendix to Argument of the U, S, 
pp. 410-419. 

We ask no better corroboration than this given by the British Com- 
missioners. So that, after all the only difference is that the farriers 
cross-examined by the British Counsel — the furriers whose cross-exam- 
ination is deemed of sufficient value, as minimising the value of our 
evidence, to find a place in the British Counter Case — these gentlemen 
do not place the percentage of females at less than 75 per cent; so that, 
upon this evidence that you thus far have, you must find that the per- 
centage of females runs between 75 and 96 per cent. As I said before, 
the difference between us is a matter of very small consequence. 

I now read something from Mr. Grebnitzky's testimony. I am pass- 
ing to a different order of evidence — the examination of the catches of 
the seized vessels. This of course, is evidence of the highest value. 
There nobody has an opportunity to deceive, if so inclined, unless it 
should be charged that the officers of the United States have made 
misstatements. 

The President. — ^Do you know whether Mr. Grebnitzky was author- 
ized by the Russian Government to be a witness? 

Mr. CouDERT. — General Foster says that he was. 

The President. — His position may be considered official in a certain 
measure. 

Mr. CouDERT. — ^Yes, you will find he is a gentleman of high charac- 
ter and that our friends on the other side speak of him as a reliable 
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witness. I might say that I am reminded by my associates that it 
should not be inferred from all I have read — although the Court may 
have thought I have gone on the very verge of being tedious in read- 
ing so much — that this is more than a part of the testimony of the 
farriers; and if any doubt whatever remains after this reading, the 
Arbitrators may satisfy themselves because we have given them refer- 
ences to the Appendix to the Argument of the United States, which 
contain all the testimony upon the point. 

Mr. Phelps. — The same as to the evidence you are now about to read, 
in re4»pect to the searches of the vessels — a good deal more there is set 
out. 

Mr. CouDERT. — ^Yes. Upon this point there are only extracts from 
the evidence of some of the witnesses. It would be taxing the patience 
of the Court too heavily to read it all. There is an enormous mass of 
it; we have taken some of it and the Court can judge from this what 
the nature of the evidence is and what its real meaning may be. 

I am now going to read from the examination of witnesses as to the 
catches of the sealing vessels. In the Counter-Case of the United 
States, will be found the testimony of Mr. Grebnitzky. He makes the 
following sworn statement: 

This year I have counted over 3,600 skins seized on poaching vessels and have fonnd 
96 per cent to be skins of females. These were skins taken from the Commander 
Island seals. As to skins taken near Pribilof Islands I counted the skins seized in 
the Jiosa OJsen and found two-thirds of them were skins of females. These were 
taken as the log book of the Eosa Olaen shows over 88 miles from shore. 

IS'ow I would like to read — ^I will not ask the Court to turn to it — 
from the argument of the British Counsel, a short paragraph in con- 
nection with Mr. Grebnitzky's testimony. 

Mr. Justice Harlan. — What year does this witness refer tot 

Mr. CoUDEET. — Mr. Grebnitzky, 1892. 

The President. — ^That was the year when poaching went on the 
other side of the line! 

Mr. CoTJDEBT. — ^Yes. Of course making it difficult to poach on our 
side would have the elfect of increasing poaching on the other side. It 
increased what the commissioners call, '' the energy of the business". 

I believe scientifically no man has described what force or energy 
meant, but we can explain what they mean here. 

In the British Argument, at page 109 (I say this for my learned 
friends on the other side, so that they may follow me) is this para- 
graph, — this is the language of the British Counsel commenting on the 
statement which 1 have just readj and I deflect from the course of my 
reading because it is appropriate here to show how they explain, or 
what comments they make on, this testimony: 

Mr. Grebnitsky ia next quoted as affirming that 96 per cent of the seals taken at 
sea are females ! 

And that is followed by a note of exclamation. 

This gentleman has had long experience as Superintendent of the Commander 
IsUinds^and any statement made by him mast be received with respect: but we may 
be pardoned for doubting such a statement as that here attributed to aim, particu- 
larly as it is nnsuppoi ted by any details of fact and is entirely in opposition to other 
evidence. 

Perhaps I ought to comment upon the words that have slipped from 
the pen of Counsel when he spoke of this statement being here attrib- 
uted to Mr. Grebnitsky; when the United States produces an affidavit, 
a paper sworn to with his signature, either they have committed the 
enormous crime of falsifying and forgery, or the expression ought not 
to have been used. But it was a slip of the pen perhaps in copying. 
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Sir Chables Bussbll. — Is it an affidavit? I do not understand it 
to be an affidavit. 

Mr. CouDEBT. — I do; and we state here that " he made the following 
sworn statement to the United States Government." 

Sir Chables Russell. — If yoa look at your own page 362, 1 do not 
think you will find that that is so. 

Mr. CouDEBT. — When Counsel says "it is unsupported by any details 
of fact," I do not precisely know what it means. 

Sir Chables Russell. — I assure you it is not a sworn statement at 
all. We make no comment upon it. It is, of coarse, a statement to be 
received with respect; but it is not sworn to. 

Mr. CouDEBT. — ^Then I will read from page 367 ; and it is best to refer 
to the passage: 

I, J. M. Crawford, Consal-general of the United States at St. Petersburgh, do 
hereby certify that Ntchola A. GrebDitzki, niilitaTy chief of the Commander Islands, 
appeareil before me this day and declared, ander oath, that all the statemeDts con- 
tained in the foregoing article, etc. 

I am glad that my learned friends on the other side when they spoke 
of attributing had not read this, and evidently were misled by think- 
ing of some other paper; or they would not have said it was unsup- 
ported by any details of fact because Mr. Grebnitsky gives these details 
of counting two lots of skins. Nothing can be more detailed than that; 
and if I were not anxious to save the time of the Tribunal, — it is only 
my anxiety to save the time of this High Tribunal that prevents my 
reading the whole of it; but I would recommend its perusal to the mem- 
bers of the Court, and I think they will be repaid. 

Messrs. C. \V. Martin and Sons examined these same skins, or a por* 
tion of them, after they reached London; and found them to consist of 
the following: Females, 83.76 per cent; males, 1.66 per cent, and of sex 
doubtful 14.58 per cent. You will see that they substantially agree if 
you make a reasonable allowance for what he calls those skins that were 
doubtful. 

We then have the testimony of Mr. Loud, the Assistant Treasury 
Agent of the United States on the Pribilof Islands: 

In July, 1887, 1 captured the poaching schooner Angel Dolly while she waA hover- 
ing about the islands. I examined the sealskins she had on board, and about 80 per 
cent were skins of females. In 1888 or 1880, I examined something like 5,000 skins 
at Unalaska which had been taken from schooners engaged in pelagio sealing in 
Behring s>ea, and at least 80 to 85 per cent were skins of females. 

Then Mr. Malowansky, who is one of the men who has been cited by 
both sides, or, at all events, commented upon by both sides, and whose 
opportunities for acquiring knowledge were exceptional. 

He has resided on the Commander Islands nine years as agent of the leasees, and 
is weU acquainted with all matters pertaining to the sealing business. 

He says: 

{Case of the U. S. App., Vol. II, p. 197.) 

In 1891 the schooner J, H, Lewis was caught near the islands by the Russian gon- 
boat Aleut and found to have 416 skins on board. I made a personal examination of 
these skins, and found that from 90 to 95 per cent were those of female seals. I 
called the attention of the English Commissioners, Sir George Baden-Powell and 
Dr. G. M. Dawson, to this fact when they visited the islands in 1891, showing them 
the skins. I opened a few bundles of the skins for their inspection and ofiered to 
show all of them, but they said that they were satisfied without looking at anymore 
than those already opened. I remember that a schooner from Victoria was also 
seized at the islands about three years ago by the Russian authorities with 33 skins 
on board, which were nearly all taken from female seals. 

Tlien Mr. Morgan is the next witness, whose testimony we produce. 
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{Case of the U. S. App., Vol. II, p. 65.) 

Mr. Morgan has resided at the Pribilof Inland as agent of the lessees of the Gov- 
eniiiient for a great number of years. He was there first in 1868 and 1869 and was 
there contiuuonsly during each sealing season from 1874 to 1887. In 1891 he went to 
the Commander Islands and spent the sealing season there. 

This is what he says: 

I have personally inspected the skins taken n]ion the three schooners Onward^ 
Carolina and Thornton^ which skins taken in Behring Sea were landed in Unalaska. 
and were then personally inspected by me in the month of May, 1887. The total 
number of skins so examined by me was about 2,000, and of that number at least 80 
per cent were the skins of females. I have also examined the skins taken by the 
United States revenue cutter Rush from one of the North Pacific Islands, where they 
had been deposited by what is known as a poaching s3hoouer and taken to Unalaska, 
which numbered about 400 skins, and of that 400 skins at least 80 per cent were the 
skins of female seals. I have also examined the skins seized from the James Ham* 
ilton Lewis in the year 1891, by the Russian gun-boat Aleiite, numbering 416, of 
which at least 90 per cent were the skins of female seals. 

Then Captain L.-G. Shepard, an OflBcer of the XJ. S. Bevenue Marine, 
who says: 

(iWff., p. 189.) 

I examined the skins from the sealing vessels seized in 1887 and 1889, over 12,000 
skins, and of these at least two-thirds or three-fourths were the skins of females. 
Of the females taken in the Pacific Ocean, and early in the season in Behring Sea, 
nearly all are heavy with youn^, and the death of the female necessarily causes the 
death of the unborn pup seal; in fact, I have seen on nearly every vessel seized the 
pelts of nnbom pups, which had been taken from their mothers. Of the females 
taken in Behring Sea nearly all are in milk, and I have seen the milk come from the 
carcasses of dead females lying on the decks of sealing vessels which were more than 
100 miles from the Pribilof Islands. 

(Ihid,, p. 419.) 

^ext Commander iNelson of the United States Kavy seized the British 
schooner Mountain Chief for sealing in Behring Sea in 1892 in violation 
of the terms of the modus vivendi. In the declaration of seizure he 
states incidentally that there were found on her deck 7 seals which 
had not yet been skinned, six of which were females. 

The President. — Before you pass to another topic, will you allow 
me to ask you this? There is an allusion in some of the extracts that 
you have been reading, to the action of the Bnssian fleet or the Impe- 
rial Bussian Navy. Are you able to give us any information about 
that action of the Imperial Bussian Navy as to its limits and origin? 

Mr. GoiTDEBT.-^I do not think I have quite caught what the learned 
President wants to know. 

The President. — In the deposition of John Malowansky, and I 
believe also in the deposition of Mr. Morgan, allusion is made to sei- 
zures by the Bussian Navy. I would like to know if you are able to 
give us any information as to the extent of this action of the Imperial 
Bussian Navy as well in point of date as in point of locality and also 
perhaps as to the ground upon which this action rested, whetilier it was 
founded upon some arrangement between the Bussian and American 
Governments. It is out of our case, I acknowledge, but I would enquire 
from you the same information on that. 

Mr. CouDEET. — Yes, I have some information on that, and with your 
permission I will give it you later. I will proceed with the regular line 
of my argument, but I will look up the evidence that we have on this, 
and I shall be happy to give it you. 

The President. — ^If you please. 
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Mr. OoxTDERT. — ^I will now give the learned Court extremely valuable 
evidence emanating from the best possible source, namely, the British 
furriers, who are men of very high character, and it is not possible to 
disparage their testimony either as to its moral quality or legal effect. 
If that does not establish the point that we have undertaken to prove, 
then it is not provable, but we have cumulated it and piled Pelion upon 
Ossa so to say. We have the British testimony; there is an enormous 
mass of it, and we have the admissions of our friends on the other side 
which practically admit all we claim, but we are not satisfied with that; 
we are unreasonable enough to ask for more, and we ask for the patience 
of the Court while we give some important British declarations on the 
subject. 

I want to read you a letter from Sir George Baden-Powell published 
in the JOondon TimeSj November 30th, 1889. Sir George Baden-Powell 
was, as the Court remembers, one of the British Commissioners. He 
says: 

As a matter of fact the Canadian Sealers take very few, if any, seala close to the 
islands. Their main catch is made far ant at sea, and is almost entirely composed 
of females. 

This is the gentleman who signed the report recommending that there 
be a closed zone twenty miles round our islands. Then the extract from 
Volume 3 to Case of Great Britain (page 1) Bear- Admiral Sir Culme- 
Seymour of the British Navy to Admiralty. 

(Telegraphic) Victoria, August 24, 1886. Three British Colnmbian seal schooners 
seized by United States Kevenne cruizer Corwin Behriug Straits, seaward 70 miles 
from off the land killing females and using iire arms to do it, which they have done 
for three years without interference although in Compauy with Corwin. 

iNow you will see that this blunt sailor who is sending his despatch 
by telegraph and had no word to waste says just what would be approxi- 
mately said to be the fact. 

They are killing females with a ^^shot gun" — ^it maybe they were 
only 90 or 80 per cent, but when it comes so near a totality they would 
say ''they are killing females" and that is the fact, and what they were 
doing. And that was at sea too. 

Then we have an extract which is important also of a despatch of 
Bear- Admiral Hotham of the British Kavy to Admiralty. 

[Extract.— Warspite, at Eaqnimalt, Sept. 10, 1890.] 

I have to request you will hring to the notice of the Lords Commissioners of the 
Admiralty this letter with reference to my telegram of the 8th instant. 

I personally saw the masters of the sealing-schooners named below, and obtained 
from them the information herein reported : 

Captain C. Cox, schooner ** Sapphire". 

Captain Petit, schooner "Mary Taylor". 

Captain Hackett, schooner "Annie Seymour''. 

Captain W. Cos, schooner "Triumph". 



They also mentioned that two-thirds of their catch eaneisted of female eeaU, bnt that 
after the 1st Jnly, very few indeed were captured "in pap", and that when sealing 
outside the Behring Sea, round the coast, on the way up, (where this year the 
heavieHt catches were made), they acknowledged that seals " in pup" were frequently 
captured. 

Then there is the deposition or an extract from the deposition of 
Edward Shields a sealer on board the Carolina seized in 1886. This 
testimony would seem to be worth consideration, for it is tak^u by 
the British Government and offered as testimony that ought to be 
considered : 
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(B. C. App,, Vol. in, r. A, N« 2, 1890, p. 8.) 

I, Edward Shields, of Sooke District, YaDcoav^r Island, a bnnter engaged on board 
the British scliooner Carolina of 31.90 registered tonnage, do solemnly and sincerely 
declare that I left Victoria on board the aforesaid schooner on the 20th May l^B, 
bonnd on. a voyage to Behring's Sea for the purpose of sealing. . . We sailed to 
Behrinff Sea and commenced sealing on the 15th Jane, and at that time we were 
abont 300 miles from land, and we continued cruising about for seals and up to the 
time the United States vessel ''Corwin'' seized us we had 686 seals. During the 
whole time we were ermsing we were in the open aea, out of eight of any land. The seaU 
we obtained were chiefly fenalee. 

We are not vouching for the veracity of this witness but lie is oflfered 
to the Court by the other side as a witness whose testimony should be 
considered. 

Mr. Justice Harlan. — ^Does the witness mean that they sailed into 
Behring seaf He says we sailed to Behriug sea. 

Mr. OouDERT. — I presume he meant we entered Behring sea. His 
vessel was seized there. He commenced on the 15th June to seal in 
Behring sea. 

Sir Charles Bussell. — I do not know I am sure. 

Mr, CouDERT. — ^Now we have an extract from reports of the Depart- 
ments of Fisheries of Canada 1886 by Thomas Mowat, Inspector of 
Fisheries for British Columbia. This is cited in the British Case 
Appendix Volume 3, and therefore is doubly important. He says: 

(Page 173. U. 8. N« 2, 1890.) 

There were killed this year so far, from 40,000 to 50,000 fur-seals, which have heen 
taken hy schooners from San Francisco and Victoria. The greater uumber were 
killed in Behring Sea and were nearly all cows or female seals. This enormous catch 
with the increase which will take place when the vessels fitting up every year are 
ready will, I am afraid soon deplete onr fur-seal fishery, and it is a great pity such a 
valuable industry could not in some way be protected. 

and two years later — this in the extract from Eeports of the Depart- 
ment of Fisheries for British Columbia, and he says: 

Cited in U, 8. Case, p. 201. 

Tbe majority of oor hunters contend that there are over 7 per cent of pnps in the 
entire catch of fur-seals on the coast; while in Behring Sea the catch does not exceed 
one per cent. But, they cannot deny the fact that over 60 per cent of the entire catch of 
Bering Sea i$ made up of female seals. 

You will observe, Mr. President, that at this time the British Authori- 
ties in Canada were taking the same view that we are, and they were 
trying to protect not only our seals on the Island, it is true, but the for 
business on the sea; and they saw (because they are intelligent gentle- 
men) that this business was ruinous to the herd upon which these men 
relied and when they were trying to extract the fact from the sealers, 
the sealers minimised but were compelled to admit as they say, for they 
could not deny the fact, that over 60 per cent of the entire catch of the 
Behring Sea was made up of female seals. One single official extract 
more, and I will pass from this. 

The Pbesidbnt.— I would first like to ask, Mr. Tupper, is Mr. Mowat 
still in your Service t 

Mr. TuPPEE.— No; Mr. Mowat is dead. 

Mr. CouDEBT. — ^Now, I want to complete the reading of official papers, 
which reading would not be satisfactory if we did not include some- 
thing from our accomplished friend Mr Tupper. I am bound to say that 
I had promised him I would not read any more from him; but the 
temptation is too much for me, and besides there was no consideration 

B 8, PT zu 26 
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for the promise; so, if he will pardon me, I will read a brief extract 
which puts the cap upon it, — as you would say, Mr. President, "le 
couroniiement de P^^difice". Mr. Tupper writes to the Sealers' Associa- 
tion. I refer to a letter of the 13th of June at page 195, and also at 
psiges 90 and 91. Let me preface the reading of this brief extract with 
the remark that it is doubly important not only on the subject I am 
reading now, but on the question of damages; and we cannot help 
thinking it is a little ungracious on the part of my friends on the other 
side to ask us to pay damages to them, after we have surrendered our 
business to their sealers and they have largely profited by the circnm* 
stance. It is evident that they must have made a large profit out of 
the modus vujendi^ partly because they did not observe it and, there- 
fore, it did not hurt them, and partly because we did not put any skins 
on the market and they had the full control of it, and partly because 
they iutercei^ted the seals before they entered the Bering Sea which 
had an appearance of legality; their business was very prosperous, in 
fact they never made so much money as appears from the Case; and 
when they ask us to pay damages in addition, we think it is rather an 
ungracious demand. 

That is on the question of damages; but, on the question of pelagic 
sealing, the letter of Mr. Tupper is important. This letter is addres^ 
to the Sealers' Association. 

Geutlemen : Reverting to my letter to you of the 13tli Jnne on the subject of yonr 
comiunnication of the 5th of that month, on behalf of the Sealers' Association of Vic- 
toria, remonstratiog against the proposed modiM tntendi in Behrin^'s Sea, I have now 
the honour to inform yon that Her Majesty's Goverament is of opinion that the total 
cessation of sealing in Behring's Sea Avill greatly enhance the value of the produce 
of the coast fishery, and does not anticipate that British sealers wiU saffer to any 
great extent by exclusion from Beliring's Sea. 

The opinion of Her Majesty's Government on this is, of course, of 
very great value. It is not formed lightly or without information ; and 
when the Government expressed the qpinion, which is reiterated by our 
friend Mr. Tupper, that the cessation of sealing in Bering Sea would 
greatly enhance the value of the coast fishery produce, the Government 
was absolutely right; and the result has shown it, and the tables that 
I have read demonstrate that Her Majesty's Government exercised a 
great deal of foresight, just the foresight that we would expect, in the 
protection of the rights of British citizens. 

Now, we come to the testimony of the Victorian Sealers; and a depo- 
sition of some 29 witnesses at Victoria was taken. 

Sir Chables Russell. — You mentioned another page 105. 

Mr, CouDERT. — I said that that was the crown of the edifice; but, if 
I have time, I will read anything you desire me to read. 

As I have said, we took the depositions of about 29 witnesses at Vic- 
toria; and nothing can better show the strong desire of the United 
States to reach all sources of knowledge, — they went to Victoria to get 
information to be used against pelagic sealing, which certainly showed 
a great deal of boldness. It is not to be presumed that any of them 
were friendly to the United States. We, as I say, examined 29 of these 
witnesses. How many were cross-examined by our friends on the other 
side, we do not know; but we do know that the cross-examination of 
ten of these witnesses is produced in the case. Why the others were 
not cross-examined, or why the cross-examination, if taken, was not 
produced, we can only conjecture. 

The first of them is Peter Anderson, a boat-steerer. He had sailed in the last three 
yeftrs on the Black Diamond, Ariel and Umbriua, all British schooners. He Bajs: 
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The large majority of seals taken on the coast and m Behring Sea are cows with 
pnps in tne Pacific Ocean and with milk in Behriug Sea. A few young male seals 
are taken in the North Paci R c Ocean from two to three years old. Have taken females 
that were full of milk 60 miles from the Pribilof Islands. 

And Benmrd Bleidner was out in 1887 and 1889. He sealed in the 
North Pacific. 

Most all were females and had pnps in them. I think fully two^thirds of all we 
caught wore females and a few were bulls. 

Then !Niels Bonde, of Victoria, Sealer, has been for four years in this 
business. 

The President. — We are struck by the appearance of Scandinavian 
names, here. 

Mr. CouDEBT. — Yes. Wherever anything is done on the high seas, 
you will be sure to find their names. They found their way to America 
before Columbus. 

The President. — Yes, the successors of the ancient Vikings, no 
doubt; but I suppose these people did their business under the British 
or American flags? It is not a case of the Scandinavian flag appearing 
on these scenes? 

Mr. CouDERT. — No; there was no Scandinavian flag. 

KiFLS BoNDBy of Victoria, Sealer, has been out four years on sealing schooners 
from Victoria, namely from 1887 to 1890 inclusive. He says : 

The seals caught along the coast after the first of April was mostly pregnant females 
and those canght in Bebring Sea were females that had given birth to their young. 
I often noticed the milk flowing out of their breasts when being skinned and have 
seen them killed more than 100 miles from the seal islands. I have seen live pnps 
cut out of their mothers and live around on the decks for a week. 

Then he was crossexamined, and he says this: 

That on each of said vessels (namely the f »nr he had served on) I had more or leas 
to do with skinning the seals, and would say that about 60 per cent on the coast were 
females and about 50 per cent in Behring Sea. I distinguish the male skin from the 
female by the absence of teats. 

Then Thomas Brown, of Victoria, Sealer, says of 1889 : 

Most all the seals that we shot and secured were females and had young pnps in 
them and we would sometimes skin them. 

He says of 1890: 

We were sealing about three months and got about 400 seals, most all females. . • 
We did not enter Behring Sea^ and returned to Victoria in April. Our catch was 
fully 80 per cent females. 

He says of 1891 : 

Commenced sealing off Cape Flattery, and all the seals which we caught were 
pregnant females. 

So that the Admiral was literally right when he said they were killing 
females with shot-guns. 

Then Christ Clauhen, of Victoria, Master Mariner. 

Acted as mate in 1889. Was navigator on schooner Minnie in 1890. 

My catch that year was 2,600, of which about two thousand were caught in Beh- 
ring Sea. 

Acted as navigator on same vessel in 1891. 

The seals we catch along the coast are nearly all pregnant females. It is seldom 
we capture an old bull, and what males we get are usually young ones. I have fre- 
<^uently seen cow seals cut open and the unborn pups cut out of them, and they would 
live for several days. This is a frequent occurrence. It is my experience that fully 
85 per cent of the seals I took in Behring Sea were females that had given birth to 
their pnps, and their teats would be full of milk. I have caught seals of this kind 
from 100 to 150 miles awaj from the Pribilof Islands, 
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Then Grrknlsaf, a Master Mariner, of Yiotoria, says: 

Since 1882 I have been interested in the sealing bnsiness, and I am well acquainted 
with it and the men engaged in it and the methods they employ. I am acqnainted 
with the hunters and masters who sail from this port, and board all incoming and 
outgoing vessels of that class. These men all acknowledge that nearly all the seals 
taken off the Pacific Coast are females, and that they are nearly all with young. 

I have also learned by conversation with Behring Sea hunters that they kill seal 
cows 20 to 200 miles from the breeding grounds and that these cows had recently 
g^ven birth to young. I have observed in the skins that the size of the teats show 
either an j^vanced state of pregnancy or of recent delivery of young. 

The British Government has made an attack upon Greenleaf by 
endeavoring to connect him with smuggling operations. I do not 
know whether he would object to being connected with smuggling 
operations, or if any of them would. It is so common, I understand, 
there that it has almost reached the point of being legitimate. As to 
the moral difference, which is the better and which is the worse, killing 
and ripping up gravid females, or smuggling a little whisky into a 
desolate place to cheer up the natives, I do not know which is the 
worst, but fortunately it is not my task to enlighten the Court on that 

Then Arthur Griffin a sealer. 

We went sealing in 1890. 

Began sealing off the northern coast of California, following the sealing herd 
northward capturing about 700 seals in the North Pacific ocean, two-thirds of which 
were females with pup, the balance were yonng seals, both male and female. We 
entered the Behring Sea on July 3l8t through Uniniak Pass and captured between 
dOO and 1,000 seals therein, most of which were females in milk. 

Of the following year which is 1891 he says: 

We captured between 900 and 1,000 on the coast, most all of which were females 
with pups. We entered the sea Jul}' 12th through Unimak Pass and cantured about 
800 seals in those waters, about 90 per cent of which were females in milk . . . and we 
eaptured females in milk from 20 to 100 miles from the rookeries. 

The learned Arbitrators will observe that none of these witnesses 
pretend that they caught seals within 20 miles of the Island. I think 
there is only one exception to that, where it is spoken of as 15, but as 
a rule they all say it is beyond 20 miles. 

Then James Harrison, of Victoria, Sealer. 

He went out sealing in 1891 and 1892. He relates his experience in 1891 as follows : 
We commenced sealing right off the coast; went as far south as the California 
Coast and then hunted north to the west coast of Vancouver Islands; caught 500 
skins during the season ; almost all of them were pregnant females : out of a hun- 
dred seals taken about 90 per cent would be females with young pups in them; I 
can't tell a male from a female while in the water at a distance. On an average. I 
think the hunters will save about one out of three that they kill. 

This is on the question of waste by missing and wounding. 

But they wound many more that escape and die afterwards. We entered the 
Behring Sea about the 1st of June, and caught about 200 seals i u those waters. They 
were mostly mothers that had given birth to their young and were around the fish- 
ing banks feeding. The hunters used shotguns and rifles. In the Behring Sea we 
killed both male and female, but I do not kno«v the proportion of one to the other. 

Then Jamks Hayward, of Victoria, Sealer. 

He went out scaling in 1887, 1888, 1890 and 1891. His vessels appear to have made 
large catches. He makes the following statement: 

Most of the seals killed on the coast are pregnant females, while those we killed 
in the Behring Sea after the 1st of July were females that had given birth to their 
young on the seal Islands and come ont into the sea to feed. Have caught them 150 
miles off from the shore of the seal islands, and have skinned them when their 
breasts were full of milk. Seals travel very fast and go a long way to feed. 

Then the next witness says: 

A very large majority of the seals taken in the North Pacific Ocean are cows with 
pup, and the majority of seals taken in Behring Sea are cows with milk. . . I have 
taken female seals eighty miles off the Pribilof Islands that were full of milk« 
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Th^n Joshua Strickjland, of Yiotoria, Sealer. 

Ue has been in the sealing buainesa two yean on the British schooner Umbrina. 
He says : 

Most of the seals are females with pnp. . . Have killed cow seals that were fnll 
of milk over 40 miles from the Pribilof Islands. 

Then Alfbbd Dardean, of Yictoria, Sealer. 

He went sealing in 1890. 

We caught over 900 skins before entering the sea and onr whole catch that year 
was 2.159 skins. Of the seals that were caaght off the coast fully 90 per cent out of 
every hnndred had young pups in them. The boats would bring the seals killed on 
board the vessel and we would take the young pups out and skin them. If the pup 
is a good, nice one we would skin it and keep it for ourselves. I had eight such 
skins myself. Four out of live if caught in Mav or June, would be alive when we 
cut them out of the mothers. One of them we Kept for i^retty near throe weeks 
alive on deck by feeding it on condensed milk. One of the men tinally killed it 
because it cried so pitifully. We only got three seals with pups in them in the Beh- 
ring Sea. Most all of them were females that had given birth to their young on the 
islands, and the milk would run out of the teats on the deck when we would skin 
them. We caught female seals in milk more than 100 miles off the Pribilof Islands. 

This witness had the distinction of being cross-examined by the 
British Government and we claim be does not .deny anything bat adds 
to the weight of our proof. 

Major Williams' Clerk or secretary gave me $2 for the replies I gave to qnestioas 
asked me by the Major at the Driard Hotel. 

This is produced by the other side; 

Sir Ghablbs Bussell.— There is an earlier statement than that. 

Mr. CoTJDEBT. — Shall 1 read the whole of it. 

Sir Charles Eussell.— If you please. 

Mr. Cotjdebt. — Certainly. 

I consider I know as much about sealing as any of the sealers out of this port. I 
studied the habits of the seals closely while on my sealing voyage. I consider half 
the seals caught by the schooner E. B., Marvin during the time I was abo^ird of her 
were female seals, and a large portion of those female seals, were barren. 

Sir Chables Eussell.— That is the point. 

Mr. Coudebt. — ^Yes I beg your pardon. If I had observed it I 
would have read it: 

Major Williams' clerk or secretary ^ave me $2 for the replies I gave to questions 
asked me by the Major at the Driard Hotel. I did not read the evidence which I 
signed for Ms^or Williams at the Driard Hotel. 

The most that can be said of this is if Dardean was bought he was - 
bought cheap but probably it was as much as he is worth. Ont of 
justice to Major Williams it ought to be said that there is nothing 
unusual in paying a man a fee for his time. It is a witness fee, and 
the mere fact that it was so small a fee given to a man taken away 
from his business shows that the transaction was highly honorable and 
creditable. He does minimise his testimony here in the way I have 
read and my learned friend was quite right in asking me to read it. 

Then Morris Moss, Furrier and Vice-President of the Sealers Association of 
Victoria, who has bought from ten to twenty thousand sealskins per aunum. 

I believe the majority of seals captured by white hnnters in Behring Sea are 
females in search of food. 

As Vice-President of the Sealers Association his information must 
have been of the very best^ he wonld not have spoken without full 
knowledge of the subject he was talking of. 

Then J. Johnson, of Victoria, Sealer and Sailing Master, who has spent six years 
of his life sealing, and been captain of four different schooners: 

A large majority of the seal taken on the coast are cows with pu]is. A few young 
males are taken, the ages ranging from one to five years. Once in a while an old 
bnll is taken in the North Paoitio Ocean. I use no discrimination in kiUln^sAala^ 
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but kill everything that comes near the boat in the shape of a seal. . . The 
majority of the seals killed in Behrine Sea are females. I nare killed female seals 
75 miles from the Islands that were faQ of milk.' 

Then Victor Jacobson. He is a British subject and has been engaged for 11 
years in sealing, 10 years as master. He is apparently a reputable man as fie appears 
for the British GoYernment on the question of damages. They have produced him 
and he may presumably be relied upon. He says : 

The female seals go through the passes from the Pacific Ocean into Behrinff Sea 
between June ^th and July 15th. Females killed previous to this time I found 
with pup^but none with paps after that latter date. I have killed female seals with 
milk 200 miles from the Fnbiloff Islands. I think of the seals taken by me that 
three in five are females, and nearly all with pup. 

And in connexion with this he is crossexamined and he states: 

My experience has been that about three out of five seals taken on the coast are 
females, and about the same in Behring Sea. 

This witness has nothing further to say in his cross-examination on the subject of 
females. 

Then we have the testimony of Edwin P. Porter. He says: 
My experience in four years sealing is that nearly all the seals taken along the 
coast are prefpant females, and it is seldom that one of them is caught that has not 
a young pup in her. In the fore part of the season the pup is small, but in May and 
June, when they are taken off the Queen Charlotte and Kodiak Islands the unborn 
pup is quite large, and we frequently take them out of the mothers alive. I have 
kept some of them alive for six weeKS that we cut out of their mothers by feeding 
them, on condensed milk. The seals we captured in Behring Sea were fuUy 80 per 
cent females that had given birth to their youn^. A fact tnat I often noticed was 
that their teats would be full of milk when 1 skinned them, and I have seen them 
killed from 20 to 100 miles f^om the seal islands. 

Then Charles Petersen, of Victoria, Sealer. 
He went out sealiuff in 1886, 87, 90, and 1891. As to 1887 he says : 
We entered the Behring Sea about the 16th of August through the Unimak Pass 
and captured therein 1,404 seals, most of which where cows in muk. On that voyage 
we caught female seals in milk over eighty miles from the rookeries where they had 
left their young. . . I have seen the deck almost flooded with milk while we were 
skinning the seals. . . Ninety per cent of aU the seals we captured in the water were 
female seals. 

The testimony I will now read and which will close this branch of the 
subject, at least as far as the Victoria testimony is concerned is the 
testimony of Mr. McManus. He is an intelligent man and a journalist 

He spent the summer of 1891 on the schooner Otto which hunted for 
nine days in Behring Sea. Following are some extracts from the journal 
he kept. 

This is the testimony of a man who noted down what he saw and the 
impressions he had from day to day. He is a British subject and a 
resident of Victoria : 

Tuesday, 25 August, rain in morning. Boats and canoe out at half past 9 o'clock : 
out all day (returning to dinner). Result: First boat, two seals reported, wounded 
and lost five; seals said to be shy aud wary, and not so numerous as formerly; atten- 
tion called to cow seal being skinned (which I had taken for a youn^ bull). The 
snow white milk running down blood-stained deck was a sickening sight. Indian 
canoe, one seal. Total, 3 seals ; 2 mediums and 1 cow. 

Wednesday, 26 August, cloudy morning ; seals floating round schooner. Boats and 
canoe out all day. Kesult : First boat, 1 seal ; second boat, none ; Indian canoe, 10 
seals; total, 11 seals; 8 cows in milk, and 3 medium. Skipper in first boat blamed 
the powder. Second boat said it was too heavy and clumsy for the work. Skipper 
reported having wounded and lost 7, and the men in second boat 9 ditto, 16 in all. 
Skipper said seals not so numerous as formerly, more shy, also blamed the powder. 
Evidently a great deal of shooting and very few seals to correspond. 

Saturday, 29 August, ship's cook brought down from deck a large cow seal at 40 

?ards rise. Boats and canoe out all day; fine, clear, balmy weather; Aleutian 
sland in sight. Result; First boat, three seals; second boat, three seals; cook, 
from deck, one ; Indian canoe, ten; total catch, seventeen seals, greater proportion 
cows in milk; horrid sight, could not stay the ordeal out till all were flayed. A 
lar^e uamber reported as wounded and lost. According to appearances, slaughter 
indiBCTim ina te. 
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Sunday, 30 Angnst. Resnlt of hnnt : First boat, two seals ^ sea-boat, one ; Indian 
canoe seven; total, ten seals, seven of which were cows in milk. Several, as usual, 
reported wounded and lost by the boats. The great superiority of the Indian spear 
evident. 

I want to say, in connection with this gentleman, that his testimony 
is confirmed by Mr. King Hall, a son of the British Admiral of that 
name, Sir William King Hall, who was on board as a correspondent. 
I have not taken it out, it will be found in the United States Case, 
volume 2, pages 332 to 334, and the Tribunal will be much interested 
in reading it. 

Now that we have given this testimony, it may be proper to read 
what the British Commissioners, in their Eeport, express as their views 
with regard to pelagic seahng. 

Those views may be specially noted in connection with the foregoing 
descriptions of how gravid nursing females are killed: 

By the pelagic sealers and by Indian hunters along the coast, fur-seals of both 
sexes are killed, and, indeed, it would be unreasonable, under the circumBtauces, to 
expect that a distinction should be made in this respect, any more than that the angler 
should dieeriminate between the eexee of the fish he may hook. 

That I have read before. Then 610. 

The accusation of butchery laid aeainst those who take the seals on shore cannot 
be brought a^^ainst this pelagic method of killing the seal, which is really hunting 
as distinguished from slaughter ^ and in which the'auimal has what may be described 
as a fair sporting chance for its life. 

iThe Tribunal then adjourned for a short time.] 
Dbe President. — Mr, Coudert, we are ready to hear you. 

Mr. CouDEBT. — When this learned Tribunal adjourned for the recess^ 
I had just read extracts from the British Commissioners' Reports charg- 
ing butchery against those who killed the seals on the island, and 
expressing the opinion that the slaughter which I have described at 
sea was sportsmanlike in its character in that it gave the animal a fair 
sporting chance for its life. I could not do justice to that by any com- 
ment, and I leave it to the Tribunal without criticism. 

I proceed now with what we call the American evidence. The Tri- 
bunal will observe that the United States, in offering this proof to the 
Tribunal, could give no other evidence of its respect for tlie nature of 
the Court than its evident attempt to get all the best evidence on 
the subject that it was possible to secure. We have produced before 
you the Furriers of all the nations where these articles are dealt with. 

We have even given you the testimony of our adversaries the Cana- 
dian sealers. We have given you the evidence of high official gentle- 
men on the other side, and I now propose to read (and not to any great 
extent), some of the American evidence, repeating that this small pam- 
phlet only contains extracts from a part of the depositions. 

I will read the evidence of Captain C. F. Hooper, of the United States 
Revenue Marine ( U. 8. Gotinter Casej page 214). Captain Hooper made 
extensive official investigations in regard to seal-life on the Pribiloff 
Islands, in Bering Sea and the North Pacific Ocean in 1891, and 1892. 
In the course of these investigations he captured, between July 24 and 
August 31, 1892 forty one seals in Bering sea. 

Of course, he made no effort to capture any large number, but his 
effort was to ascertain scientifically what the real condition of things 
was then, and he secured a sufficiently large number to guess, if you 
please, at what might be the fact with regard to the whole business. 
He secured 41 seals and examined them, and of those he found that there 
were of old males only 1, young males 11, nursing cows 22, and virgin 
cows 7. That is stated in full in the American Counter Case, page 219. 
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Kow this is his language, on page 213: 

. Since leaving San Francisco on March 9, the Corvnn has steamed 16,200 miles, and 
8,713 miles since the date of my reporting for dnt^ as part of the Behriug Sea fleet. 

Of this distance 5,567 miles were steamed in Behring Sea .1 find 

in general, as one of the results of my inyestigations, that more than two-thirds of 
the seal taken are cows now having ^onng or capable of bearing them at no distant 
day ; that it is impossible to discriminate as to age or sex of seals while in the water, 
except in the case of young pups and old bulls ; tnat even under the most favourable 
conditions a large percentage is lost by sinking or wounding, and that by reiison of 
the tameness of the nursing cows, which form the larger part of the seals seen, 
pelagic huutiug in Behring Sea is peculiarly destructive and unless stopped will 
wholly exterminate the already greatly depleted herds. 

I do not believe that it is possible to indicate any zonal limit in Bohring Sea 
beyond which pelagic sealing could be carried on, and at the same time preserve the 
seals from complete anuihilation. Further, I wish to renew a statement contained 
in a former report made to the honourable Secretary of the Treasury, that unless 
supplemented with protection in the Pacitic Ocean, no amount of protection in Beh- 
ring Sea will preserve the herds. 

Captain Hooper's testimony is commented on in the argument of oar 
friends on the other side^ on pages 108-9, and this is what they say: 

The United States revenue Cutter Corwin Captain Hooper, was occupied for 
twenty-six days in hunting seals during ^e summer of 1892. The whole number of 
seals killed however appears to have been but forty-one, a result small as to evidence 
either in experience, or in competent hunters. Of this number twenty- nine are 
stated to have been females, a proportion which does not differ very largely from 
that given by several of the pelagic sealers, but which upon so small a total nnmber 
means little as compared witn the experience embodied in their statements. 

As far as mere experience is ooncerned, of oonrse it does not; bnt I 
take this to be an acknowledgment that the testimony given by, at 
least some of the witnesses on the other side, — ^the pelagic sealers, — 
agrees with the testimony of Captain Hooper; he made out that some 
70 per cent or upwards were females. 

Charles H. Townsend, Naturalist, attached to the U. S. Revenue Cutter '^Corwin* 
in 1892. 

(Counter oMe of ih» U. S., pp. 992, 394.) 

As already stated above, I was attached to the steamer Corwin during the past 
summer, and I made all the examinations of the stomachs of the seals referred to in 
Captain Hooper's report, covering, in all, thirty-three seals. I annex hereto photo- 
graphs of two of the seals which were dissected and examined by me on the deek of 
steamer Corwin, These seals were taken on the 2nd day of An^st, 1892, at a distance 
of about 175 miles from the islands. The photographs exhibit the mammary glands 
and convey a good idea of the considerable size of these glands, which in all cases 
were filled with milk. The inference is unavoidable that the pup is a voracious 
feeder, and this inference is in keeping with the observations I have made on the 
rookeries where I have repeatedly seen pupa suckle for half an hour at a time. The 
milk glands are quite thick and completely charged with milk. The photographs 
(opposite p. 394) especially the first one, exiiibit the milk streaming from the glands 
on to the deck. 

Annexed- to the report of Captain Hooper is a tablej^ving the results of the exami- 
nation or forty-one (41) seals which were killed in Bering Sea in 1992. It appears 
that of this number twenty-two (22) were nursing seals. The photographs nereto 
annexed show exactly the way all of these nursing female seaLs looked when cut 
open on the deck of the Cortoin, 

The next is 

Captain L. G. Shepard, U. S. Bevenae Marine. 

(Case of the U, S„ Appendix, vol. II, p. 187.) 

I am 46 years of age; a resident of Washington, D. C, and am Captain in the 
U. S. Revenue Marine Service, chief of division Kevenue Marine, Treasury Depart- 
ment. In command of the revenue steamer Hush, 1 made three cruises to Behring 
Sea in the years 1887, 1888, and 1889 for the purpose of enforcing existing law for 
protection of seal life in Alaska and the waters thereof. . . I hereby append to and 
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• 

make a part of this affidaTit a table, (marked A,) giving the names of the vessels 
aeieail by me in Behring Sea while violating the law of the United States in relation 
to the taking of far-bearing animals. 

• 

I examined the skins taken from sealing vessels seized in 1887 and 1889, over 12,000 
skins and of these at least two-thirds or three-fonrths were the skins of females. 
Of the females taken in the Pacific Ocean, and early in the season in Behring Sea, 
nearly all are heavy with youn|f, and the' death of the female necensarily caases the 
death of the nnborn pup seal ; in fact, I have seen on nearly every vessel seized the 
pelts of unborn pups, which had been taken from their mothers. Of the females 
taken in Behring Sea nearly all are in milk, and I have seen the milk come from the 
carcasses of dei^ females lying on the decks of sealing vessels which were more 
than 100 miles from the Pribilof Islands. From this fact, and from the further fact 
that I have seen seals in the water over 150 miles from the islands during the sum- 
mer, I am convinced that the female, after giving birth to her young on the rook- 
eries, goes at least 150 miles, in many cases, from the islands in search of food. It is 
impossible to distinguish a male from a female seal in the water, except in the case 
of a very old bull, when his size distingulBhes him. Therefore open aea sealing is 
entirely indiscriminate as to sex or age. 

. The next is . . . 

Captain Bryant, U. S. Treasury Agent. 

{Quoted in U. 8. Counter Com, p. 84.) 

Writing of the year 1870 he states : 

Formenv in March and April the natives of Puget Sound took large numbers of 
pregnant females. 

The next is 

H. H. MoImtyrb, Special Agent of the U. S. Treasury Department. 

(Counter Caee of iht U. /S., p. SI.) 

It may also be stated in support of this supposition that nearly all the five thou- 
sand seals annually caught on the British Columbian coast are pregnant females 
taken in the waters about the 1st of June while apparently proceeding northward 
to the Pribilof group. 

(This statement is contained in an official report, dated December 9, 1869 and pub- 
lished in Senate Ex. Doc. No. 32, 41st Cong, seooud Sees., p. 35.) 

We then have the testimony of : 

Captain Danisl McLban. 

(Caee of U, 8., Appendix, vol. II, p. 443.) 

He is a Kova Scotian by birth, and one of the best known sealing captains. Mr. 
Thomas Mowat, Canadian Inspector of Fisheries makes the following statements 
with reference to this witness: ''Capt. Donald (Daniel) McLean, one of our most 
successful sealing captains, and one of the first to enter into the business of tracking 

seals from California to Behring Sea", etc And again : '' Capt. Donald McLean 

and his brother are expert sealers.^' (See reports of Department of Fisheries of 
Canada, 1886, p. 247.) 

Capt. McLean has been engaged in pelagic sealing for 11 years as master of ves- 
sels and deposes in part as follows: 

Q. Of what sex are the seals taken by you, or usually killed by hunting vessels in 
tlie North Pacific and Behring Seat — A. Females. 

Q. What percentage of them are cowsf Suppose you catch 100 seals, how many 
males would yon have among themf — ^A. About 10. 

Q. What percentage of the cows taken are with pnpf — ^A. The females are mostly 
aU with pup, that is^ up until the 1st of July 

Q. Have you noticed any decrease in the quantity of animals in the last few 
years f—A. Yes, Sir. 

Q. To what do you attribute the cause f — ^A. Killing off the females. 

Q. If sealing continues as heretofore, is there any danger of exterminating 
'ftemf — ^A. Yes, Sir; they will all be exterminated in three years, and there will be 
no more sealing. 

Q. Do you think it is absolutely necessary to protect the cows in the Behring 
Seaf— A. Yes, Sit. 
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Cftpt. Alexander McLean, brother of the above witnese, who is also termed an 
expert sealer by Mr. Mowat, bears oat fully the foregoing. {Ca»€ U, 3., Appmtdix, 
vol. II, p. 436.) 

The Dext is 

James Kikrnan, of San Francisco, sealing captain. 

{Case of the U. 8,, Appendix, vol. 11, p. 449.) 

He has been engaged in sealing for many years since 1843, his early exiierienoe 
being in South America where the rookeries have now to a ^reat extent been 
destroyed. He made his first sealing voyage in the North Pacific m 1868 and has, in 
more recent years, been in Behring Sea. 

My experience has been that the sex of the seals usually killed by hunters 
employed on vessels under my command, both in the ocean and Behring Sea, were 
eows. I should say that not less than 80 per cent of those caught each year were 
of that sex. I have observed that those killed in the North Pacific were mostly 
females carrying their young, and were generally caught while asleep on the water, 
while those taken in Behring Sea were nearly all mower seals in milk, that had left 
their young and were in search of food. 

The mother does not leave the rookery in search of food until she has dropped her 
young and become pregnant again, hence when she has been slain, it means the loss 
of three, as the young pup will unquestionably die for lack of sustenance. 

Then we have 

Captain Charles Lutjens, of San Francisco, owner and master of sealing schooner. 

(Caee of the U, 8., Appendix, vol. II, p. 121.) 

He has been engaged in the sealing business as master since 1886, with the excep- 
tion of two years. 

Q. Do you know of what sex the seals were that you have taken in the Pacific and 
Behring Seat — ^A. Principally females. 

Q. What percentage of the skins you have taken were cowsf — A. About 90 per 
cent. 

Q. What percentage of the cows you have taken were with pnpf — A. About 70 
per cent, I should say. 

This witness was subsequently cross-examined by the British Government. (See 
British Counter Case, Anpendix, vol. II, p. 121.) He there states : 

Of my catch along the coast going north four-fifths would be females, and I think 
about four-fifths would be carrying pups. That agrees with the testimony, 80 per 
cent. 

Very few old bulls are caught. The proportion of males to females in the Behring 
Sea appears to me to be about the same, but the cows are then in milk, and I have 
seen the cows caught in milk as far as 150 miles from the islands. About one-fifth 
of the cows taken are barren. 

Then we have the testimony of Franck Moreau, of San Francisco, sealer. 

{Case of the U. 8. Appendix, vol. II, 467.) 

Q. Have yon been engaged in catching seals in the Pacific and Behring Sea, and 
for how longf — ^A. For five or six years I have been catching seals. 

Q. Do you know of what sex the seals were that you have taken in the Pacific and 
Behring Seat — A. Mostly females. 

Q. What percentage of the skins yon have taken were cowsf — A. I should judge 
about 90 per cent. 

Q. What percentage of the cows you have taken were with pupf — ^A. About TH 
per cent were with pup. 

This witness was subsequently cross-examined by the British Government. (See 
British Counter Case Appendix^ vol. II, p. 135.) He says: 

We get more females than males. I think there may be 80 per cent of the seals on 
the coast females; I think that perhaps of the cows 75 per cent carry pups, and in 
Behring Sea the same percentage would apply to cows in milk, though I did not pay 
particular attention to the matter. We get plenty of barren cows. . . I have seen 
seals taken in milk 100 miles from the rookeries. 

The next is the testimony of Michael White, of San Francisco, sealing captain. 
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{Case of the U. 8,, Appendix, vol. II, p. 489.) 

He is a man who has had large experience. He details it bat to save time, I will 
not read it. I go to the bottom of the page : 

In 1887 I was master of the schooner Lottie Fairfield, sailing fi'om San Francisco on 
or about the 17th day of March, and worked northward to the Behring Sea, and cap- 
tnred 883 seals. I then entered the Behring Sea about the 6th of July, cruising 
there until the 29th day of August, and took 2,517 seals more, the whole catch being 
3,400 for the year. 

I skip a few lines and read : 

In my captures off the coast between here and Sitka 90 per cent of my catch were 
females, but off the coast of Unimack Pass there was a somewhat smaller percentage 
of females, and nearly all the females were cows heavy with pup, and, in some 
instances, the period of gestation was so near at hand that I have frequently taken 
the live pup from the mother's womb. . . 

I never paid any particular attention to the exact number of or proportion of each 
sex killed m the Behring Sea, but I do know that the larger portion of them were 
females, and were mothers giving milk. I have never hunted within 15 miles of the 
l*ribilon Islands; but I have often killed seals in milk at distances of not less than 
100 to 200 miles from these islands. From my knowledge and experience in the busi- 
ness it is my conviction that within the last few years, since the sealers have become 
so numerous in the Pacific and Behring Sea, that not more than one out of three is 
secured. Our purpose and practice was to take all the seals we could get, regardless 
of their age or sex, without any discrimination whatever. 

These few lines following ought to have been printed in different 
type; this is the conclusion: 

The foregoing are samples of the many sworn declarations of men, having practi- 
cal experience m, or knowledge of, pelagic sealing, which declarations, to the number 
of over 150, will be found at pp. 429 to 447 and 451 to 466 of the Appendix to the 
Argument of the United States. 

Mr. Justice H ablan. — You say there^ the Appendix to the Argument 
of the United States. 

Mr. GouDEBT. — ^Yes^ that is what we sometimes call the ^'Collated 
Testimony". 

Now this High Tribunal has heard all the evidence which it is possi- 
ble to furnish upon this subject — the evidence of Furriers, Sorters of 
Furs, Pelagic Sealers, Officers of the United States Government, Offi- 
cers of the British Government, Canadian Officials, and they all concur 
uxK>n this subject: and the most that can be said against the conten- 
tion of the United States is, that when we insist that they are practi- 
cally all female seals — ^that they run up to 85, 90, or as M. Grebiiitzky 
says, 96 -per cent — that we exaggerate; but it really is practically con- 
ceded, and possibly may be in terms admitted, that the proportion is 
very large indeed, and that not less than 75 per cent are females. 

As I said before and I repeat now, so far as our argument before this 
High Tribunal is concerned, it makes very little difference to us whether 
it is 75 per cent or 100 per cent, as some of these witnesses have said, 
who have the intelligence to understand that their business can be only 
temporary if this destruction proceeds. The whole stock is being rap- 
idly depleted and exterminated. The fate of the southern seal which 
is not a matter that we need argue, is already darkening upon the 
horizon of the northern seal. There are no two rules and no two laws, 
one for the north and one for the south. The laws are just the same, 
and when you interfere with the law of nature, the punishment is 
swift and certain. 

It is inexorable. You may violate the laws of man and hope to 
escape throngli the errors of judges or the mistakes of juries. You 
may perhaps violate the commandments of God with the hope that He 
in His mercy will forgive you; but nature is inexorable; she moves 
with a lame foot sometimes, but always overtakes the man who perpe- 
trates the wrong. She never fails and does not know how to faiL 
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Now with regard to catching seals and where they are generally 
caught in Bering Sea. This bears rather upon the question to which 
I called the attention of the Court a few days ago — the question of 
Regulations; and this High Tribunal may remember that I stated that 
any discussion was irrelevant on the question of Regulations, except 
in so far as the facts connected with the Pribilof Islands and what was 
done there might have some bearing on the general facts of the Case. 
I think the High Tribunal is entitled to know all the facts in the Case, 
to know all about the seals, to know what is done on our islands, as 
well as what is done on the high seas; but as I stated then, any Regu- 
lation that is made must be exclusive of our territory, because, by the 
very terms of the Treaty, no Regulation affecting our jurisdiction or 
the jurisdiction of Great Britain can be promulgated. 

A very few brief extracts further. Captain William Petit, Master of 
the British schooner ''Mischief, says this (and this is from the Report 
of the British Commissioners, page 221): 

Were yon in Bebring's Sea last year, and were you ordered outf — (A) Was ordered 
out by the United i^tates ship Corwiu. (Q) Before being; ordere<l out what was your 
rOsnal fishing distance from land f — (A) 60 to 100 miles. (Q) You found aeals all 
along that distance from land f— (A.) Yes, in large numbers. 

And let me call attention again to this; I have done it before, and it 
may be wearisome to the Court, but it is a matter of very great impor- 
tance when you consider the recommendations and advice of the British 
Commissioners that there should be a zonal protection of 20 miles 
round the islands. They had the testimony before them of all these 
witnesses showing that there was no slaughter there and that these 
men all kept outside. When I said to the Court (and I say now) that 
their recommendations are plainly intended to protect pelagic sealing 
and not the seal, I am founded upon the rock of the evidence that they 
themselves quote. 

Then 

Captain William Cox, Master of the British schooner Sapphire, 
Q. What has been the general distance you have sealed — the distance from the 

•seal islands? — ^A. From 100 to 140 miles. I was within SO miles of them last year; 

that was the nearest I was to them. 
Q. Your principal ground for sealing you found wheref — A. About 100 miles toetU 

ward of the Islands of 8t. George and St. Paul. I took 1,000 in four days there. 

Then 

Captain W. E. Baker, Master of the British schooner C7. H. Tupper; this is also 

from the Report of British Commiseioners, page 224. 

Q. While in Behring's Sea last year, what would be your usual sealing distance 
ft-om the land f — A. I was not in Behring's Sea last year, but in previous years it 
would be from 30 to 90 miles from land. The usual distance is about 68 miles. 
jSometimes we are inside of that, sometimes outside of it. 

Now Andrew Laing has testified. I do not quote it. It will be found 
at page 232. 

In the Briliah Case, Appendix, vol. Ill, ( U, S. No. 2, 1890), p. 143, we find a Report 
of a Committee of the Privy Council for Canada, stating the positions of six of the 
sealing schooners which were seized in 1887. They are as follows: 

1. The W. P. Saywakd, July 9, at 58 miles from nearest land. 

2. The Grace, July 17, at 92 miles from nearest land. 

3. The Anna Beck, July 2, at 66 miles from nearest land. 

4. The Dolphin, July 12, at 42 miles from nearest land. 

6. The Alfred Adams, August 6, at 62 miles from nearest land. 

6. The Ada, August 25, about 15 miles northward from Ounalaslca Island. 

The foregoing declarations and Report corroborate the statements of numerous 
witnesses cited by the United States to show that the best pelagic catches are often 
ma<le at great distances from the Pribilof Island. 
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Mr. Garter. — ^Tbese were all in Behring Seaf 
Mr. CoUDERX. — ^Yes. I will now ask Mr. Lansing to point out Una- 
laska Island. 

iMr. Lansing then did so.] 
^Ir. Phelps. — ^That is, 150 miles from the Pribilof Islands. 

Mr. OouDBRT. — Directly in the course of migration. As I have said 
before, Captain William Cox was 100 miles to the w*^8t. 

The President of the Tribunal will remember that some question was 
raised the other day as to the number of seals taken by pelagic sealers. 
Captain Cox is the gentleman who took 1,000 in 4 days, and this testi- 
mony, the learned Tribunal will observe, also corroborates the charge's 
thatwe have made. Before dismissing the subject I will call attention 
to this fact, that nowhere does any one witness, of all this number 
whose deposition I have read, claim that seals were caught more than 
200 miles to the West of the islands. When you consider that the 
Commander Islands are 800 miles off, you will notice that all these are 
in the zone of tlie Pribilof Islands, and are in that particular group. 

Mr. Justice Harlai^. — ^The Commander Islands are 800 miles to the 
West, you say. 

Mr. Coui>ERT.— Yes. 

Sir Charles Eussell.— I did not know that. 

Mr. CouDERT. — ^Very nearly, in round figures, 800 miles. 

Now with regard to the question of dead pups the learned Tribunal 
will find that considerable space is devoted to the examination of that 
question, and the origin of their death. Of course these animals will 
die, as all animals will, and a certain portion of them would perish 
under the best circumstances, but when there is a large loss, and that 
loss is coincident with the death of the mother, I do not think we need 
go into any careful examination or balancing of testimony. If we find 
a man with a bullet through his brain lying on the ground, even in the 
hot sun of July, we assume that he was killed by that bullet, and not. 
by sunstroke, and so when we find, at a certain period of the year, 
that a large number of pups die on the islands, that they are emaci- 
ated, and when they are opened there is nothing in their stomachs, or 
nothing but a very little milk; and you are shown at the same time 
that the mothers upon which they depend for sustenance have been 
killed — ^unless something can be shown that prima facie appears to 
account for the death outside these natural causes, we must assume 
that they died of starvation, and that is what the testimony undoubt- 
edly shows. 

Therefore, I will not dwell upon that. I prefer to let the matter 
stand as it is, and hear what arguments our friends on the other side 
may have to state on the subject. We simply say, the natural cause of 
death is the death of the mother, and if it were true, as it is not, that 
a mother would suckle more than her own, and would take a waif when 
she found it, from maternal instinct and charity, then the difficulty 
would be only slightly minimized, because the supply of food would not 
be sufficient to go around and nourish all the young. 

I will here interrupt the regular course of my argument to answer a 
question of the learned President of the Tribunal with regard to the 
action of Eussia in seizing pelagic sealers. In the Case and Counter 
Case of the United States and Appendix on pages 201, 202, 203 and 204 
is all the information that we have upon the subject. It is imperfect; 
it is by no means as full as the Tribunal might like to have it; but the 
learned Arbitrators will understand that that is not a subject upon 
which we can have any official evidence, and we must let the evidence 
such as has appeared in the Case speak for itself. 
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On the first page I have pointed oat, "S^ 201, there is an extract from 
the Victoria News of August 31st, 1891. It is rather hysterical in its 
general tone and perhaps I ought not to read it in a solemn judicial pro- 
ceeding. It talks about "Russian Piracy", "Startling Story", and it 
loses a good deal probably by being published as an extract and also by 
not having the large capital letters that emphasize the wroiig committed 
by Bussia; I will pass that and take the next page 202. 

The London Standard of September the 10th states the fact in more 
moderate language: 

.The Minister of Marine is preparing a case to submit to the British Government 
relative to the seizure of Canadian sealers by the Russian cruisers off Copper Island. 
He says the seizures were made not in Behring Sea but in the North PaciOc, and 
that they ore most glaring violations of the treaty between Russia and Great Britain 
in 1888. 

That is a misprint there. It is not 1888. It is probably 1858 or 1859. 

Mr. Justice Harlan. — There was a treaty in 1858. 

Mr. CouDERT. — Then it is probably 1858. We also have an extract 
from the London Financial Times of September 15, 1892, five days after 
this. It is written from Victoria, British Columbia, on the 13th Sep- 
tember but it is published in the Loudon paper on tlie 15th: 

A comparison of the statements made by the captain of the Russian cruiser which 
seized a number of Canadian sealers iu the Northern Pacific and the regular charts 

Srepared by the agents of the marine department shows that the Schooner Willie 
iciiowan was 42 1/2 miles from the nearest land when seized. The Rime Olsen also 
appears to have been 38 miles and the Ariel 30 miles out at sea. The sealer Agnee 
Macdonald arrived here to-day and reports that when 20 or 30 miles from Copper 
Island she put out her boats, which were, however, soon driven in by the Russians. 
The Vancouver Belle and other vessels have been seized all tliey contained being con- 
fiscated. The Russians are said to have declared that they would seize the British 
schooners wherever they found them, no matter what distance from the shore. The 
sealer Libbie will probably make a trip to the southern Pacific. 

Then we have in the next page a letter from Collector Milne of Vic- 
toria to the Canadian Minister of Marine and Fisheries. This is writ- 
ten in the same year October 8th, 1892, and published in the London 
Times of November 11th, 1892. 

Mr. Justice Harlan. — ^That is a letter to the Collector. 

Mr. CouDERT. — "From the Collector" it is headed on the top of the 
page, but I think that must be an error, I think it is to the Collector. 

Sir, As requested by you, we have measured the distance on the chart of Behring 
8ea, as given by you showing the exact places where the three British Schooners were 
seized by the Russian cruiser Zdbiaka and the Russian Fur Company's steamer KoHk. 
Schooner Willie MoGmoany latitude 50^, 50' N., longitude IfiT^, 50^ £., a distance of 
42 1/2 miles from Copper Island the nearest land. 

Schooner Roeie Olaen, latitude 34^, 24' N. ; longitude 165^; 40" E., a distance of 38 
miles from Behring Island the nearest land. 

Schooner Arielf latitude 54°, 10' N., longitude 167°, 40^ B., a distance of 30 miles 
from Copper Island, the nearest land. 

Yours respectfully. 

Then finally, and that is all I have to read on the subject, it may be 
interesting to the Tribunal to hear a paragraph from page 204 on this 
subject. 

The said latitude 54° 18' north, longitude 167° 19' east, is, by correct observation 
measured by me, on the United States Coast Survey Chart, N<» 900, more than 50 
miles from Copper or Behring Islands on the hi^h seas, and not in Russian waters; 
when at said time, and in the latitude and longitude above mentioned, on the 15th 
day of July, A. D. 1892, as aforesaid, and not being at the time hunting or fishing, 
and not having at any time tished or hunted seals in Russian waters, but being at 
said time on my course for the Kurile Islands, as aforesaid, the^ said schooner was 
boarded by an officer from the Russian war cruiser ZaUaka, which said war cruiser 
Zabiaka was at all times heroin mentioned, a regularly commissioned war cruiser 
belonging to the Russian Government^ ariued fov oS'ensiv^ itnd defensive warfare^ aii4 
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acting under the aathority and by the directions of the said Russian GoTemment: 
and I was by said Russian officer ordered to come on board of said cruiser with all the 
schooner's papers: I accordingly went on board, and the captain of said cruiser, 
after examining tne schooners papers, arrested me, and then had all the crew of 
said schooner, except the mate, brought on board of said cruiser, and I and the crew 
of the schooner were kept on said cruiser as prisoners. The said Russian cruiser 
then and there seized said schooner C H. Whiter and towed it to Michelovsly Bay, 
Behring Island, and then placed said schooner under prize crew and sent it to Petro- 
paulovsky, and the cruiser, with me and the crew of said schooner as prisoners, sailed 
to Petropaulovsky and arrived there on the 20th day of July, A. D. 1892; and while 
on board the said cruiser, I was by the Captain of said cruiser forced to sign a paper 
in Russian, which I did not understand, the said Captain threatening to send me to 
Siberia unless I signed said paper, and I only signed said paper under protest in con- 
sequence of said threat and the duress exercised by said Captain of said cniiser. 

The Russian Governmeu d seized said schooner C, H. Wkife, as hereinbefore sot forth, 
but I do not know what disposition was made of said schooner, but I am advised and 
believe and therefore allege, that said schooner was repainted and retitted and osed 
by said Russian Government, and is now in its possession, and by it used. 

That is all the testimony that we have on this subject. 

The President. — There was a protest of the captain. 

Mr. CouDERT. — A deposition in which he filed a claim against the 
Bussian Government in consequence of this seizure. 

The President. — ^What is the consequence of thisf 

Mr. CbuDERT. — So far as we know the Eussian Government is using 
this ship yet. 
. The President. — ^And your Government said nothing about it. 

Mr. GouDERT. — Ko action, as far as we know, was taken. 

The President. — Do you suppose, as Counsel for the United States, 
that the Eussian Government was acting in accordance with your 
principles. 

Mr. Coudert. — That is only fair to assume. In the first place there 
is a good deal of similarity between the actions of the two Govern- 
ment, in the two seizures, and our Government would have taken 
action certainly if it had not considered that the proceeding was proper 
and in accordance with its own view of right. 

Sir Charles Eussell. — ^The conclusion of that is the protest of the 
captain. 

Mr. Coudert. — ^Yes, it is filed in the State Department. 

Sir Charles Eussell. — It says he duly noted the protest. 

Mr. Coudert. — What is the pointf Do you wish me to read any- 
thing moref I will if you desire it. 

Sir Charles Eussell.— No. 

Mr. Justice Harlan. — It is a regular marine protest. 

Mr. Coudert. — There is one point to which I call the attention of 
the High Tribunal and that is the number of seals lost by wounding, 
or by killing and losing. In connection with that I would briefly refer 
to the British Commissioners' Eeport as giving the view most favor- 
able to the Government of her Majesty, section 604. 

Seals thus met witb upon the sea surface are roughly classed by the hunters as 
** sleepers " and ' ' travellers " and the former are of course, the most easily approached. 
Whether in canoes or boats, paddles are employed in preference to oars as they enable 
a more noiseless approach to the seals. When a seal is seen, the boat or canoe is 
quietly but swiftly impelled toward it tiU the hunter believes that he has arrived 
within sure range when he fires. 

If killed, as happens in the majority of cases, especially now that the shot-gon 
has superseded the rifle, the seal may either remain floating upon the surface, or 
begin U> sink slowly. In either case, the boat or canoe is at once urged forward, 
and if the carcase which does not differ much in specific gravity from the water, is 
already partly submerged, it is at once secured with a 15 foot gafl^, and hauled on 
board. If the seal should happen to be merely badly wounded, it cither struggles 
upon the surface until gaffed, or, if retaining stren^h to do so, dives. If quite 
liffhtly wounded, as of course happens in some cases, it may eventually escape; but 
if^severely wounded it is probably killed at the next rise after ^ short submersio]). 
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These are some of the chanceR that an animal has for its life. 

We are informed that it has been learned by experience that seals may easily be 
loet if shot in the neck, as in this case the mnscnlar contraction of the body often 
forces most of the air from the Inngs, and the oaroase then may sink much more 
rapidly than usual. 

How often these animals may be shot in the neek is apparent when 
yon consider that the head is the part which is most exposed in many 
cases, so that you have all these chances of escape for the seals. In 
the first place he may escape as a carcase, dead, and go to the bottom, 
when he does no good to anybody, or he may be budly wounded, or 
sufficiently wounded, simply, to escape. 

That there are some lost in this way, of course is admitted. How 
many, is the question f As I have said, 50 or 60 per cent is the pro- 
portion stated by us of those lost. The British Commissioners pro- 
duce authority to show the number is much smaller; but when the 
Members of this High Court read tlie testimony, they will find that 
the pelagic sealers, when they talk of losing the seals that they shoot, 
as a general rule, and almost in every case only speak of the seals that 
they kill; that is to say, they shoot a seal and they lose it, and they 
call that a loss; but they say when they wound them slightly, — they 
get well, — ^no doubt, they get well. I do not think we are bound to 
accept their theory; but, certainly, some do get well because they are 
found with shot in their skins on the Pribilof Islands. But the 
gravity of the wound is a matter as to which opinion is absolut^^y 
worthless. It is enough to say that many of them are wounded, and 
some of tbem must naturally die. 

Judge J. Gt. Swan of Port Townsend, Washington, is cited by the 
British Commissioners at section 623, he writes as follows : 

I haye seen several Makah Indians who have been here, and they tell me that 
Indiiins lose very few sealSi whether they spear or shoot them, as they are always 
so near the seals such times that they can recover them before they sink. Captain 
Lavender, formerly of the Schooner "Oscar and Hattie", who is a very fine shot, 
told me that he secured ninety-five seals out of every hundred that he shot. 

Now here is a very fine shot, an exceptional shot, who gets 95 out of 
those that he kills, not that he shoots at. You will find that running 
all the way through. He says that "i)Oor hunters, of which he had 
several on his vesseP' — of course he had; he was bound by the laws to 
have them : 

Would fire away a deal of ammunition and hot hit anything, but wonld be sure 
to report on their return to the vessel that they had killed a seal each time they 
fired, but that all the seals sank except the few they brought on board. Capt-ain 
Lavender was of opinion that not over 7 per cent of seals killed were loet. 

How many of the seals wounded were lost is a question as to which 
he gives us no opinion. 

On a consultation with the members of the Sealers Association of Victoria, compris- 
ing owners of sealing vessels and sealing captains, they o^led special attention and 
invited inquiry into the matter of the number lost. They explained that when the 
seals sink after being killed, as they often do, they sink slowly on a slant, so that it 
is usually quite easy to gaff them. They further affirmed that the result of the seal- 
ing in 1891 was, like that in former years, to show that the loss from this eause 
averaged below 6 per cent. 

— * 

That is not being able to recover with the gaff those that were slant- 
ing off after being killed. 

The captain of the "Eliza Edwards'*, interviewed at Vancouver, stated, as the 
result of his experience, that sealing must be learnt like any other business. That 
green hands might lose as much ns 25 per cent of the se^ils shot. With exparienoed 
finnters the loss is very smalL It might possibly amount to 5 per cent. 
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And on every one of those ships one-half the men were green bands 
and this 25 per cent is not 25% of total loss including the wounded but 
only 25% of those they actually shoot, when they are at a distance of 
30 or 40 yards and by the time they get up, particularly if the seal is 
shot in the neck, it sinks and cannot be recovered. 

I have here the extract from the agreement of the Sealers Association 
which I read the other day. It requires that all hunters in excess of 
three shall be new men in the business of seal hunting. In each boat 
there are six or seven men; so that half the men are these green hands 
who fail to recover one quarter of the seals that they kill. We have 
the testimony of this journalist, Mr. McManus, who said they would go 
out and blaze away all day and come back with nothing at all, and say 
they had killed them but lost them, and that the powder was bad, or 
the boat was clumsy. There is no reason to suppose that the testimony 
of this gentleman was not true, and there is no reason to suppose that 
there were worse shots on his boat than on any other. ^ 

I will read some very brief extracts. I will not trouble the court to- 
look at the volumes, but will give it to my friends on the other side as 
I go on. It is so very brief that the court would be troubled to very 
little purpose. I am about reading from the Case of the United States^ 
Appendix, vol. II, p. 313. This is what Peter Andersen of Victoria, a 
sealer, says: 

I have been engaged in the last three years in taking seal in the North Pacific 
Ocean and Behring Sea in capacity of boat-steerer. The vessels I was employed on 
are as follows: Black Diamond, Ariel, and Umbrina, all British schooners. First saw 
and took seal off Cape Flattery in March and we followed them clear up the coast 
into Behring Sea, where we arrived about Jnly 1st. Shot gnn and rifle ezclnsively 
in the boats I was in, thenoe I am satisfied that 33 1/3 per cent shot with a shot gnn 
are lost, and when a rifle is used a larger per cent are lost when killed. 

That is more than half where a rifle is used. That is in perfect accord 
with the British Commissioners who say that the shot gun is much 
more deadly. They recommend superseding the rifle with the shot gun. 

Bernard Blaidner, of Victoria, a sealer, says: 

On an average we saved one out of three that were killed. 

I want to call the attention of the court to that language used in 
almost every one of the depositions. I admit that at first I was misled 
and did not see the point of the distinction. There are two ways, one 
killing the animal and losing him so that you cannot recover him at 
any time, and the other wounding him and allowing him to escape. 

Mr. Ohrist Olausen, of Victoria, master mariner, says: 

The Indian hunters, when they used spears saved nearly every one they struck. 
It is my observation and experieuce that an Indian, or a white hunter unless very 
expert, will kill and destroy many times more than he will save, if he uses firearms. 
It IS our object to take them when asleep on the water, and any attempt to capture 
a breaching seal, generally ends in failure. 

Alfred Dardean of Victoria, sealer, was out sealing in 1890 and 
caught 2,159 skins. He says: 

We had seven boats, and a stern boat and three men to a boat. Our hunters used 
shot guns, and were good hunters. They lost a good many seals, but I do not know 
what proportion was lost to those killed. Some of the hunters would lose four out 
of every six killed. We tried to shoot them while asleep, but shot all that came in 
our way. If we killed them too dead a great many would sink before we could get 
them and were lost. Sometimes we could get some of these that had sunk with the 
gaff hook, but could not save many that way. A good many are wounded and escape 
only to die afterwards. 

Hunters talk about the seals increasing from year to year, but I know they are 
decreasing, and if they keep on killing them the way they do now there will not be 
any left in a few years. 

B S, PT XII 27 
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James Hay ward of Victoria, a sealer has bad large experience. Was 
out in 1887, 1888, 1890. He says : 

J do not thiuk we got'over one half that we killed and wonuded. Have seen six 
oat of seven killed sink and were lost before we could get to them. This happened 
last year in a boat I was in. I think the seals are not near as plenty as a few years 
ago, and they are much more shy and harder to catch now than they were when I 
first went oat sealing. I think this is caused by hunting them so much with guns. 

J. JohnsoD of Victoria. He was out six years of his life sealing. 
He says : 

About 40 per c«nt shot with a shot gun are lost. When a rifle is used a larger per 
cent is lost. 

Morris Moss, Furrier, aud Vice-President of the Sealers Association 
of Victoria, says — this is an opinion, and will go for what it is worth. 
He says: 

I cannot say how many seals are killed and wounded hut there is no doubt that 
green hunters lose many while those more experienced in the business lose fewer. 

There is no doubt about that, and it is conceded by the British Com* 
missiouers. 

What Mr. McManus says I have already read. He is the journalist 
whose diary I have already given to the Court. 

Mr. King Hall, who is a subject of Her Majesty, a correspondent of 
the New York Herald^ was on the Otto at the same time. He says: 

I am convinced that at the very least our hunters lose 50 per cent of the seals they 
hit, and probably the majority of those hit ultimately die. 

Mr. Daniel McLean whom I have cited before, and who is spoken of 
as a successful sealer by the Canadian inspector of fisheries is quoted. 
He is asked the question : 

According to your experience what percentage of animals that are shot at, are 
actually taken by the boats f A. That u according to the amount of ammunition we 
use. About one third are taken. 

Charles Peterson says he went oat sealing 1886, 1887, 1889, 1890 and 1891. Seals 
were caught b^ them (Indians) with spears and but few were lost ; but since the shot 
gun has come into use a great many are destroyed and lost. 

Henry Moxon of Loudon, Furrier, gives his opinion from common 
report: 

Have you not heard it alleged that pelagic sealing is a wasteful method because 
of the number of seals that are wounded and sink before the^ can be picked upf— 
A. I have heard that reported, but the result of my conversation with a large num- 
ber of old sealers and experienced men in Victoria is quite contrary, and I am con- 
vinced that not more than one in seven is- lost. Certainly a skilled hunter would 
not lose more. 

This is the testimony of our friends on the other side, given by a 
gentleman who evidently meant to aid in minimizing the loss. He is 
convinced — that is as far, evidently as he can go — that not more than 
one in seven is lost. 

Michael White of San Francisco, a sealing captain, says that not 
more than one out of three is secured. 

It makes no difiference whether that is actually correct. It may be 
five per cent or ten per cent. All we mean by this is, that superadded 
to the enormous loss by the killing of the males is the loss by killing 
and losing these females. We have the testimony of over 200 witnesses 
on this and tlie high court will find further testimony, if it is required, 
at pages 469 to 510 of the Appendix to the Argument. 

One single word more as to the management. The British Govern- 
ment have endeavored to show that too many male seals have been 
killed on the rribilof Islands beginning with the year 1870, and that a 
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gradual deterioration in the herd has been t-aking place. Even if this 
could be shown, it would form no justification for pelagic sealing and 
would therefore be considered irrelevant. Suppose it were true; sup- 
X)ose the United States had been reckless or had employed corrupt and 
bad agents, the principle is admitted to be good. The property — ^I will 
not say is conceded— but is proved to be theirs on the islands; and if 
pelajgic sealing is destructive, the fact that we must do our sealing on 
the islands cannot be disputed. Suppose these seals to be under the 
control of the United States at sea as well as on the islands. Would 
it make any difference, and would anybody say that we had less right 
to protect seals at sea because they were not treated properly on the 
shore. 

There is no evidence, however — and I shall not pursue the subject in 
my anxiety to close the argument to-day — to show that any bad results 
followed upon the killing of a hundred thousand male seals prior to the 
introduction of pelagic sealing; and that is the point upon which I 
insist and to which I most strenuously call the attention of the court — 
that there was no complaint, no loss, no difficulty, and that every thing 
went on prosperously and satisfactorily until the enormous depreciation 
in the herd caused by pelagic sealing became manifest. 

This point has been treated carefully in the Counter Case of the 
United States, and I will dismiss the subject by reading short extracts 
from it. I read from the Counter Case of the United States, page 65. 

In establishing their assertion that the number of seals annually killed on the 
Islands was excessive, it is insisted by the United States that the Commissioners 
should be confined to the first decade of the lease of the Pribilof Islands to the 
Alaska Commercial Company (,1871-1880), because pelagic sealing was then too insig- 
nificant to perceptibly afiiect seal life, and that any consideration of the manage- 
ment subsequent to the introduction of pelagic sealing, which is admitted to be a 
Victor ''tending towards decrease '^ (Sec. 60), is irrelevant to the question at issue, 
unless it can be shown that there was a sufficient increase in the number of seals 
killed on the Islands, or sufficient changes in the methods employed in taking the 
quota, to materially afi'ect and deplete the seal herd, even without the introduction 
of pelagic sealing. 

There is no pretence of that. There is no pretence anywhere that if 
it had not been for the introduction of pelagic sealing there would have 
been such a decrease on the islands as to imperil the existence of the 
herd. The British Commissioners themselves do not so pretend. 

On page 67 : 

The United States, however, insist that the failure, if any, to take into account 
the "new factor'' (viz, pelagic sealing) is wholly irrelevant to the true issue, and 
they have presented testimony in relation to the management on the Islands for the 
purpose of showing, and which shows, that such management could not, under 
normal conditions, have caused a decrease In the Pribilof seal herd. 

The report fails to establish — and we assert this with great confidence — a single 
iustance, where the management on the Islands or the methods eu^tloyed thereon 
have been changed since 1880 from the ''appropriate and even perfect" system 
adopted in 1870, or where the number of seals killed annually has been increased 
beyond the annual quota of the first ten years of the lease. 

I will read a few lines more and then submit this part of the case to 
the court. I read from page 69: 

The alleged excessive killing of male seals must rest entirely on the proposition, 
which the Keport endeavours to establish, that, by means of this license to slaughter 
100,000 young males on the Islands, the breeding males have become so depleted as 
to be unable to fertilize the females, thus creating a decrease in the birth rate 
sufficient to account for the present condition of the Alaskan seal herd. To estab- 
lish this, the Commissioners refer, among other things* to the report to the Treasury 
Department in 1876 of Captain Charles Brvant. This official did, as stated in the 
Report (Sec. 678), advise the Secretary of the Treasury, in view of his observations, 
to reduce the number of the quota to 85,000 skins; but the true reason of this 
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recommendation is obsoured in the Report by a collection of quotations from Tarions 
writings, of which he is the author, and by phioing an erroneous interpretation on 
his language. 

He is then cited to slay this: 

In the season of 1868, before the prohibitory law was passed and enforced, nnmer- 
ons parties sealed on the Islands at will and took about two hundred and fifty 
thousand seals. They killed mostly all the product of 1866-77. In making our ca]- 
culations for breeding seals we did not take that loss into consideration, so that Id 
1871^-73, when the crop of 1866-69 would have matured, we were a little short. TIicm 
seals had been killed. For that reason, to render the matter doubly sure, I recuiii- 
mended to the Secretary a diuiinntion of 15,000 seals for the ten years ensuing. I 
do not, however, wish to be understood as saying that the seals are all decreasing— 
that the proportionate number of male seals of the proper age to take is decreasing. 

Q. The females are iucreosint^f 

A. Yes, sir; and consequently the number of pups produced annually. 

On page 73: 

The other class of statements or conclusions advanced, to show that the breed- 
ing and non-breeding seals decreased during the ten years following the leasing of 
the Pribilof Islands in 1879, may be divided into three heads, namely, an alleged 
increased proportion of females to breeding males, an alleged recognition by the 
lessees of the decrease of male seals, and alleged overdriving and resort to new areas 
to obtain the quota. The first allegation is based entirely on comparisons between 
the early years of the lease of 1870 and the last two or three years of the same 
(1889-1891). The United States insist that such comparisons are irrelevant, for, even 
if the breeding males were disproportionat-ely few during the latter years, it is the 
result of a decreased birth rate caused by pelagic sealing. 

And this the facts will show, and the irresistible inference from the 
facts that are uncontradicted must establish the proposition, that the 
births also had diminished from the pelagic sealing during those years 
under the circumstances stated heretofore. * 

As to the question of driving on page 78. The Tribunal will under- 
stand what is meant by driving. The animals are carefully selected. 
The young seals are driven up like sheep to a certain inclosure or a cer- 
tain place where they are kept together. Then they are carefully 
selected. It is stated by the British Commissioners that the drives 
are too long and that they get exhausted. 

The question of driving in 1879 from areas, before reserved and untouched, is used 
in the Keport to show that the male seals had decreased to such an extent as to 
compel the resort to those hauling grounds. The Commissioners refer to tiiis in tbe 
following words: "VS^hatever may nave been the detniled hiatory of the seal inter- 
ests on St. Paul in the intervening years, the fact that in 1879 it became necesssry 
for the first time to extend the area of driving, so as to include Zapadnie and Pols- 
▼ina rookeries, or the hauling grounds adjacent to them, shows conclusively that a 
great change for the worse had already occurred at that date.'' 

That is, at that time they were obliged to take in a new area that 
they had not touched before. 

This statement is not in accord with the facts. Prior to 1879 Polavina had been 
driven from, every year but two. 

So that these gentlemen are mistaken as to the fact. 

And Zapadnie had supplied its portion to the quota of skins every year of tbe 
lease prior to 1879, as is shown in the table cited. 

It is insisted by the United States that driving and redriving after 
the introduction of pelagic sealing, if any occurred, was directly charp:e- 
able to the condition created by open sea sealing. We do not deny, 
and we have not denied that pelagic seal hunting introduced a new 
condition or factor into the business and that what was eminently 
proper and successful and led to the prosperity of the industry became 
impossible afterwards; that one hundred thousand were too many; and 



ORAL ARGUMENT OP FREDERICK R. COUDERT, ESQ. 421 

that the United States Government was obliged to restrict its killing 
because of the killing on high seas and the reduction of the birth-rate. 
They were no longer bom as they were before. Taking 12, 13, 14, 15, 
20 thousand female seals a year for 4, 5, 6, 7 or 8 years naturally caused 
an enormous decrease in the birthrate so as actually to threaten and 
begin extermination. 

Does anyone undertake to justify pelagic sealing? Does any man 
but the British Gomuiissioners themselves, with their new born zeal in 
favor of this industry, say that pelagic sealing is a good method and 
that killing on the islands is a bad method? 

There are passages in their report in which they speak of this as the 
ideal system, the system of the United States. They say the system 
as commenced by Eussia was an excellent system and that it was con- 
tinued by the United States, and that it is practically the ideal systejn; 
but they say the contrary at section 76, and I will give you both their 
opinions, and the Arbitrators will choose and attribute to them sin- 
cerity in whichever they like. 

It is thns clear that the kiUing of seals apon the breedinff-islands is in itself an 
essentially oritical and dangerous method of killing, which although established by 
long custom can scarcely be otherwise justified. 

There is a plain statement that killing where you can discriminate is 
wrong. 

I now read section 660 of these same gentlemen now giving their 
opinions: 

Theoretically and apart from this question of number and other matters incidental 
to the actual working of the methods implied these were exceedingly proper — 

That is our methods on the islands which they have just condemned — 

These were exceedingly proper and weU conceived to insure a larjs^e continual 
output of skins from the breeding islands, always under the supposition that the 
lessees of these islands could have no competitors in the North Pacific. 

I do not ask to put it in stronger language. I ask for no better mode 
of expressing our view upon that subject, that these methods were 
theoretically exceedingly proper and well conceived, not only to keep 
the herd in good order but to secure a large continual annual output, 
<< always under the supposition that the lessees of these islands could 
have no competitors in the North Pacific.'^ 

That is to say, the system on the islands would be an admirable 
system, would continue to work in the future as it has worked in the 
past, provided pelagic sealing did not interfere. With that we will 
agree. We will admit that our system cannot coexist with the pelagic 
system, and that you have to condemn the one or the other in your own 
judgment. There is no circumscribing it. There is no limitation for 
it. Tou cannot say to the pelagic sealers you will do this for twenty 
miles or 30 or 40 or 50 miles beyond the islands. Either you must con- 
demn or you must permit. To say that you are to give us a zone of 20 
miles or 60 miles, you might as well apply a bread and milk poultice to 
the bite of a rattle snake, to cure the man who is suffering. It has to 
be scotched and killed, the whole business, or let alone. 

There were a number of paragraphs which I had laid out but shall 
not undertake to read. But there is a paragraph that I want to read 
because it may be seriously intended. Whether it is actually serious 
or is an exhibition of grim humor on the part of these gentlemen, I 
do not know. 
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After the Tribanal bas heard it read, the Tribunal can decide. 

It is aa implied threat that if the United States do not so conduct 
the killing on land that pelagic sealing will be prosperous, the stream 
of these animals may be diverted to some other place by the ingenuity 
and skill of man, just as a water course is tapp^ and I get tlie water 
from your farm and put it upon mine. Thus these ingenious British 
Commissioners have threatened us, in covert and scientific and polite 
language with taking all the seals away and putting them on British 
territory; and all because the seals have such a keen sense of smell. 
It is section 524 of the British Commissioners report. 

This is partioalarly worthy of consideration in the case of the Alentlan Islands, 
where, in conseqnence of the now very small and still decreasing number of natives, 
it would not be difficult to set apart reserves for this purpose, aa well as for the 
propagation of the sea-otter. The greatest difficnlty in the case of the fur-seal 
would doubtless be found in the matter of inducing the first colonization of such 
new rookery grounds. 

To that I fully agree. (Pest le premier pas out coAte, as St. Denis said 
when his head was taken off. So it u ould oe, I undertake to say, if 
you can get the Pribilof herd to stop at a half way house and rest and 
refresh themselves there and be happy, the rest would be compara- 
tively easy. 

But as it has been shown that the smell of the formerly occupied rookeries is one 
of the chief-^if not the chief— attraction to the lirst-arriving seals, and as this smell 
is inherent chiefly in the soil of these rookeries, it is perhaps not unworthy of con- 
sideration whether the transfer of portions of this seal-impregnated soil, and its 
scattering over suitable places — partictHarly such as lie near the migration-route of 
the seal — might not lead to their occupation. In any case, such reservations would 
soon be colonized by the more widely wandering sea-lions and hair-seals, and the 
security and increase of these, would probably after a time have the eflect of pro- 
ducing a sense of safety which mi^ht induce the fur-seal to take up its abode there 
at the breeding season. The principal objection to experiments of this kind would 
be the cost of affording the necessary protection, but if such islands were also stocked 
with and preserved for the blue-fox, the sale of the skins of this animal might 
alone, in the course of a few years, be sufiQcient to cover a laree part of this cost. 

Similar measures would, of course, be also worthy of consideration in the case of 
Tarious places on the shores of British Columbia, or on the Asiatic coasts of the 
Pacific. 

Science has made snch progress that I do not think, pursuing this, 
that it is necessary even to raid our island to get our soil. Of course 
the United States, if this be so, would not be Willing to have ship loads 
of its soil transferred for the purpose of colonizing foreign countries 
with seals; but after all, chemistry can do almost anything, and I sup- 

Eose that chemically this might be imitated, and the sense of smell, 
owever acute, of these animals^ might not detect the difference. 

But whether this is meant senousfy or not, I leave the court to deter- 
mine. I confess I am very much puzzled about it. It is ingenious. 
Jules Verne might enjoy it very much, and write a book upon it. I am 
sure he might succeed in populating the islands to his entire satisfaction. 

My time is so short that I shall call the attention of the Court in 
conclusion only to some of the opinions of the naturalists. On pages 
411, 412, and following, of the Appendix to the Case of the United 
States are the letters of naturalists. First, we have a statement by 
Professor Huxley. 

Sir Charles Russell. — Will you read the paragraph before that! 

Mr. CoUDEBT. — I would read it with great pleasure if I did not 
intend to close the argument this evening. I will leave it to you to read. 
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Here is what oar friends on the other side say that 

Professor Huxley says. 

{Counitr Case ofSer Britannic Majestfa Govern menty p. 183.) 

In his Htatement, printed in the Appendix to the United States Case, Professor 
Huxley, on the subject of the possibility of destroying the seals when on the breed- 
ing-islands, writes: 

In the case of the fur-seal fisheries, the destructive agency of man is prepotent on 
the Pribilotf Islands. It is obvious that the seals might be destroyed and driven 
away completely in two or three seasons. 

That is a part, and a very small part, of what he says; and on page 
412 yon will find a complete statement, which onr friends did not take 
down : 

Might be destroyed and driven away completly in two or three seasons. Moreover, 
as the number of ** Bachelors" in any given season is easily ascertained, it is possible 
to keep down the take to snch a percentage as shall do no harm to the stocK. The 
conditions for efficient regulation are here quite ideal. 

That is the tribute that Professor Huxley pays to our system. ^^The 
conditions are quite ideal." 

Sir Charles Bussell. — He then goes on to say it is impracticable. 

Mr. GouDEBT. — That may be. I mean to say simply this : that the 
extract given in this Counter Case gives exactly the reverse of what 
this eminent gentleman says. 

Mr. Justice Hablan. — Bead the sixth paragraph there in Professor 
Huxley's letter. 

Mr. CouDEBT. — Yes. 

But in Behring Sea and on. the Northwest coast the case is totally altered. In 
order to get rid of all complications, let it be supposed that western North America, 
from Behring Straits to California, is in the«poesession of one power, and that we 
have only to consider the question of the regulations which that power should make 
and enforce in order to preserve the fur-seal fisheries. Suppose, further, that the 
authority of that power extended over Behring Sea and over all the northwest 
Pacific east of a line drawn from the Shuma^in islands to California. 

Under such conditions I should say (looking at nothing but the preservation of 
the seals) that the best course would be to prohibit the taking of the fur-seals any- 
where except on the Pribilof Islands, and to limit the t^ke to such percentage as 
experience proved to be consistent with the preservation of a good average stock. 
The furs wonld be in the best order, the waste of life would be least, and, if the 
system were honestly worked there could be no danger of overfishing. 

Sir Charles Russell.— -Will you read No. 7. The Arbitrator has 
asked you to read No. 6. 

Mr. CouDERT. — I will, out of deference to my learned friend on the 
other side: 

However, since northwest America does not belong to one power, and since inter- 
national law does not acknowledge Bohring Sea to bo a mare clauaumf nor recognize 
the jurisdiction of a riverain power beyond the 3-mile limit, it is quite clear that this 
ideal arrangement is impracticable. 

The Case of the fur-seal fisheries is, in fact, even more difficult than that of the 
Salmon fisheries, in such a river as the Rhine where the upper waters belong to one 
power and the lower to another. 

I read Professor Huxley's opinion as a naturalist, and not as a man 
versed in international law; I do not think, therefore, that makes any 
difference. I am satisfied he can suggest no better system, and accord- 
ing to him, if honestly administered^ it is an ideal system on the land. 

Dr. Sclater says: 

1. Unless proper measnres are taken to restrict the indiscriminate capture of the* 
fur-seal in the North Pacific, he is of opinion that the extermination of this species 
wiU take place in a few years, as it has already done in the case of other species of 
the same group in other parts of the world. 
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2. It seems to him that the proper way of proceeding would be to stop the killing 
of females and young of the fur-seal altogether or as far as possible, and to restrict 
the killing of the males to a certain number in each year. 

8. The only way he can imagine by which these rules oonld be carried oni is by 
killing the seals only in the islands at the breeding time (at which time it appears 
that the young males keep apart from the females and old males) and by preventing 
altogether, as far as possible, the destruction of the far-seals at all other limes ana 
in otner places. 

Following this is a circular letter of Dr. O. Hart Merriam. He was 
one of the American Commissioners. After ha\ang commented as I 
have upon the testimony of the British Commissioners, I desire to beg 
this High Tribunal to read the reports of our American Commissioners. 
I am very much mistaken if they will not find an entirely different tone 
and temper from that which is found in that of the British Commis- 
sioners. 

Dr. Merriam's letter is too long to be read. He elicited from some of 
the most eminent scientists in the world their opinions, nor will 1 read 
those. They are gentlemen eminent in France, in England, in Ger- 
many, in Sweden, in Italy. There is one letter especially, the longest, 
which I had intended to read, but shall not— that of Professor Oiglioli. 
It is an extremely interesting paper. I can say that, almost without 
an exception, these gentlemen are of opinion that if the fiir-seal is to 
be protected, it must be protected by prohibiting pelagic sealing, and 
having the killing done on land. They all say that it must be limited 
«ven on land, which of course is precisely what we do. I cannot do 
justice to this letter of Professor Oiglioli if I read it in part. I will 
ask the Court, as I am anxious to close this argument, that is already 
too long — I will ask them to read these letters of these gentlemen. 
They are valuable contributions to science. They are valuable contri- 
butions to our case. They are valuable contributions and additions to 
the knowledge which we have endeavored to bring here before the 
Court. 

With this, so far as the merits of this case are concerned, I am ready 
and willing to submit the case of the United States. I stated to the 
Court that I would endeavor to show, and I believe that we have shown, 
that the system of killing on land is the only one that can preserve this 
threatened race of animals which is now being rapidly exterminated; 
that the brutality and crime of it alone, ought to stamp it and to prevent 
its being carried on, even without the serious results that threaten a 
valuable industry. You will see that there is no way of dealing with 
this except to stop it; that it cannot be dealt with otherwise, for this 
simple rea.son, this radical reason, this reason that goes to the very root 
and heart of the whole system — that is, inability to discriminate. If 
among the plans suggested — if any plans are suggested — anyone would 
say: "You could discriminate in such a way that it would be worth 
considering^', it might be different; but whatever plans are brought 
before this Tribunal are only suggestions as to zones and only sugges- 
tious as to time; and when you are told by intelligent men advocating 
the other side that the pelagic sealer canno more be expected to dis- 
criminate as to the sex of the animals that he takes than the fisherman 
with his hook, the stamp of condemnation is put upon the practice. 
The judgment of the Court must follow upon those facts. How can it 
be otherwiset What knowledge is there produced before you that 
shows you that it is anything else than what Mr. Phelps called contra 
* bonos mores J and absolutely destructive t How long will this last T Sup- 
pose this should not be decided by you. Suppose it had not been sub- 
mitted to you, and in its anxiety to remove all causes of offence with a 
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friendly Datiou, the United States Government had said: <^We will 
go on ". 

The United States can afford rather to lose this valuable industry 
than to come into collision with a friendly x)ower; the cause of civili- 
zation would suffer less than if these two great nations, among those 
that lead the world, those that are giving the example of this practice 
that was begun at Geneva and is going on now at Paris, had come into 
collision. If she had said, << We will let it go on" how long would the 
seals have lasted. There was a temporary interregnum on the islands 
one year, and 250,000 of these animals were swept out; and yet these 
pelagic sealers had scarcely tasted blood, and hardly knew what the 
conditions were. Their knowledge is growing every day. The small 
fleet of three ships has grown to 122. Even now when I am talking to 
you, do you not suppose that gravid females are being slaughtered on 
the way to their homes on the Pribilof Islands? Do you not under- 
stand that this Modus Vivendi was simply accepted for a while for the 
sak^ of peace, and because we could do no better f The matter is now 
in the hands of this Tribunal, and to its hands I commit it, hopeful, and 
I will say confident, that the result will be a step in advance in the 
cause of humanity and fair dealing amongnations. 

One single word now as to the question of damages. I do not pro- 
pose to discuss that. My learned friend. Judge Blodgett, had prepared 
a careful brief. As I understand the Treaty, this Tribunal has no power 
to pass upon the liability of either nation as against the other. There 
was some discussion as to that, and Great Britain was unwilling that 
question should be submitted to this high Oourt of Arbitration. We 
had our claims, you had your claims, and we were willing both should 
be submitted. 

Sir Ohables Bussell. — ^It was the other way, I think. 

Mr. GouDEBT. — The other way, if you please. I thuik not. But the 
nations were not willing, and they did not submit this question of 
liability, simply leaving this Court to find upon the questions of fact. 
Now, we are divided upon a question of law, and yet to some extent it 
may control the Court in finding upon the facts. That is, as to intricate 
and remote damages. We submit to the Court as well settled by the 
law of Great Britain as by the law of the United States, that the pro- 
spective catch of a ship is too remote; that you cannot count upon such 
a catch as a sure result, nor allow for it especially where there has been 
no malice. If it were the case of a malicious taking, where individuals 
were concerned, then you might say the law will be effectual, and the 
judgment will not only give damages, but inflict chastisement upon the 
wrong-doer; but I take it to be well settled law, law settled not only in 
the national municipal tribunals of these two countries, but settled on 
a precisely similar principle in the great arbitration at Geneva; where 
it was so held by the judges, all concurring in that result^ and all estab- 
lishing that precedent. 

There is also a new element of damages asserted here, that of the 
Say ward Case. That we object to in toto, because it is not in the bill 
of particulars, and this Court has no power now to examine new mat- 
ters now brought up, and of which we were not notified in season. This 
claim first appears in the Counter Case. But even if it were otherwise 
I should say upon its face that claim cannot be sustained. The learned 
counsel for Great Britain selected its own Tribunal. It went before 
the Supreme Court of the United States to ask for relief, and it failed 
to get it. It is estopi>ed, therefore, from denying that the decision was 
a just decision. Is there any precedent for holding that a defeated 
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party, after having been defeated in the Tribunal of his own choice, 
can call upon the other party to pay all its expenses for the prepara- 
tion and argument of his casef I submit there is no such precedent, 
and that this claim must be at once dismissed, and that it should be 
found as a fact that Great Britain having gone to this Court, the 
Supreme Court of the United States, of its own option and volition, 
cannot now make any claim upon the United States. 

The claim for the money paid to British schooners is for moneys paid, 
I think, after the submission. At all event's, it is only in the Counter 
Case, and it has come too late. 

I have nothing now to do in addition, but to thank the Court for its 
kind and courteous and patient attention. 

The President. — ^Mr. Coudert, you have captivated our attention by 
a remarkable display of talent, and we have to thank you for the great 
ability, liveliness, and I may say, humor, with which yon have carried 
us over this otherwise rather dreary field of questions of fact. 

As a Frenchman, allow me to add, I have been happy to notice* and 
to see shine out in your manner some of the best characteristics of the 
French nation. 

Mr. Phelps. — ^Before the Tribunal adjourns, and before the argu- 
ment on the other side commences. I wish to say for the benefit of the 
counsel on the other side, that in tne concluding argument, I shall rely 
upon all the authorities that will be found referred to in the printed 
argument of the United States between pages IdO and 190, and upon 
all the points that are made in that part of the argument. Many of 
these authorities have not been referred to, and it might possibly be 
supposed that we were not intending to depend upon them in the con- 
cluding argument. 

The President. — We will certainly take heed of your remark. 

The Tribunal thereupon adjourned to Wednesday, May 10, 1893, at 
11.30 o'clock A. M. 
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